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P'DONNELL  V.  LEBB. 

(178  Pac.  212.) 

Ezcbange  of  Property — ^Ttnia  for  Perf ormanoo. 

1.  '^'here  contract  for  exchange  provided  that  time  should  be  of 
the  essence  of  the  contract,  contention  that  court  failed  to  do  equity 
in  not  permitting  defendant  ample  time  to  work  out  terms  of  contract 
cannot  be  sustained;  many  extensions  of  time  having  been  granted 
by  plaintiff. 

[As  to  difference  between  an  exchange  of  property  and  a  sale, 
see  note  in  94  Am.  St.  Bop.  227.] 

Spediic  Perf  oniuuice— Of  Part  of  Contract. 

2.  A  court  of  equity,  having  before  it  the  parties  and  the  subject 
matter,  may  decree  specific  performance  of  a  contract  so  far  aa  the 
defaulting  party  can  be  made  to  perform. 

From  Mnltnomah :  Geobgb  N.  Davis,  Judge. 

Department  1. 

About  December  20,  1915,  the  plaintiff  owned  500 
shares  of  the  capital  stock  of  .the  Empire  Investment 
Company  of  the  par  value  of  $100  per  share.  The 
defendant  Lebb  had  a  tract  of  land  in  Cleveland,  Ohio, 
and  some  lots  in  Laurelhurst  Addition  to  Portland, 
Oregon,  together  with  Lot  6  of  Block  6  in  Hawthorne's 
First  Addition  to  Portland  and  37^  shares  of  the 
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capital  stock  of  the  Laurelhurst  Company.  At  that 
date  O'Donnell  and  Lebb  made  a  contract  with  each 
other  for  the  exchange  of  properties  which  is  too  long 
to  be  set  out  verbatim.  In  substance,  Section  1  thereof 
provided  that  the  plaintiff  should  deposit  250  shares 
of  his  stock  with  the  Title  &  Trust  Company  in  escrow 
and  at  the  same  time  Lebb  should  deposit  a  deed  for 
unconditional  delivery  to  O'Donnell  showing  a  clear 
title  to  the  tract  of  land  in  Cleveland.  By  the  second 
paragraph,  the  plaintiff  was  to  deposit  his  remaining 
250  shares  of  stock  with  the  depositary  and  Lebb  was 
to  deposit  a  deed  showing  dear  title  to  the  Laurel- 
hurst lots,  except  for  the  lien  of  a  certain  mortgage 
thereon  and  taxes  and  street  assessments.  As  liqui- 
dated damages  in  the  event  of  the  failure  of  Lebb  to 
deliver  a  deed  showing  clear  title  to  the  Ohio  prop- 
erty, he  was  to,  and  did,  deposit  certificates  of  the  37% 
shares  of  the  Laurelhurst  Company  stock  and  a  deed 
conveying  to  O'Donnell  the  Hawthorne  property,  to 
be  delivered  to  0  'Donnell  in  default  of  the  delivery  of 
the  stipulated  Ohio  deed.  The  terms  of  the  contract 
confined  this  provision  for  the  transfer  of  the  Haw- 
thorne lots  and  the  Laurelhurst  stock  as  liquidated 
damages  for  the  failure  to  deliver  the  deed  to  the  Ohio 
property  and  in  no  way  refers  to  any  other  thing  to 
be  performed  by  Lebb.  It  is  fiinally  provided  in  the 
contract  that  the  500  shares  of  Empire  stock  should 
remain  the  property  of  0  'Donnell  until  the  conveyance 
of  the  Ohio  property  and  the  Laurelhurst  lots  should 
be  deposited  as  stipulated,  by  Lebb,  for  unconditional 
delivery  to  O'Donnell. 

After  reciting  the  contract,  the  complaint  charges 
in  substance  that  by  means  of  certain  false  representa- 
tions not  necessary  here  to  be  rehearsed,  Lebb  induced 
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the  plaintiff  to  allow  the  depositary  to  turn  over  to 
Lebb  250  of  the  shares  of  Empire  stock ;  that  instead 
of  using  it  as  a  means  of  carrying  out  his  contract  as 
he  had  represented  he  would,  Lebb  pledged  it  to  the 
Scandinavian-American  Bank  as  security  for  a  pre- 
vious debt  to  that  concern,  together  with  a  new 
advancement  of  cash.  The  prayer  of  the  complaint 
is  in  substance  for  a  cancellation  of  the  contract,  for 
judgment  against  Lebb  for  damages  in  the  sum  of 
$25,250,  for  the  return  to  the  plaintiff  of  the  250  shares 
of  Empire  stock  remaining  in  the  depositary,  for  the 
return  by  the  Scandinavian- American  Bank  of  the  250 
shares  of  stock  in  its  possession  or,  in  the  alternative, 
if  this  could  be  allowed,  that  the  Title  &  Trust  Com- 
pany should  return  to  the  plaintiff  besides  the  250 
shares  remaining  in  its  possession  the  escrow  deed  to 
the  Hawthorne  property  and  the  37^  shares  of  Lau- 
relhurst  stock,  together  with  a  deed  of  conveyance  to 
the  Laurelhurst  lots,  and  for  general  relief. 

The  making  of  the  contract  is  admitted  by  the  an- 
swer. The  alleged  deceit  by  which  Lebb  obtained  the 
250  shares  which  went  to  the  Scandinavian-American 
Bank  is  denied.  Valuation  as  placed  upon  the  prop- 
erties by  the  plaintiff  is  also  controverted.  The  fur- 
ther matter  of  the  answer  amounts  in  substance  to  the 
defendant  ^s  construction  of  the  contract,  with  the  con- 
tention that  the  utmost  limit  of  recovery  from  the  de- 
fendant Lebb  is  found  in  the  delivery  of  the  deed  to 
the  Hawthorne  property  and  the  37%  shares  of  Lau- 
relhurst stock.  The  reply  denied  the  issuable  matter 
in  the  answer. 

After  a  hearing  the  court  made  a  decree  in  substance 
that  the  depositary  should  return  to  the  plaintiff  the 
250  shares  of  stock  remaining  in  its  possession,  and 
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deliver  to  him  the  deed  to  the  Hawthorne  property,  the 
37 1^  shares  of  the  capital  stock  of  the  Laurelhurst 
Company  and  the  deed  to  the  Laurelhurst  lots,  but  did 
not  allow  any  monetary  damages.  The  defendant 
Scandinavian- American  Bank  was  not  included  in  the 
decree,  it  having  been  stipulated  that  it  took  the  250 
shares  of  stock  as  collateral  without  any  knowledge  of 
the  source  of  Lebb's  title  thereto  or  of  any  condition 
affecting  his  ownership.    Lebb  alone  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  William  W.  Dugan,  Jr.,  and  Mr.  James  N.  Davis, 
with  an  oral  argument  by  Mr.  Dugan,  Jr. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Ridgway  d  Johnson,  with  an  oral  argument  by 
Mr.  Albert  B.  Ridgway. 

BUliNETT,  J.— According  to  the  argument  "of 
Lebb's  brief: 

*  *  Two  propositions  are  presented  to  the  court  in  the 
appeal  of  this  suit : 

*  *  First :  That  the  trial  court  exceeded  its  authority 
and  overstepped  the  bounds  of  an  equity  court  in 
awarding  to  the  plaintiff  relief  in  addition  to  that 
specified  in  the  contract. 

**  Second :  That  the  court  failed  to  do  equity  in  not 
permitting  defendant  and  appellant  ample  time  within 
which  successfully  to  work  out  the  terms  of  the  con- 
tract. ^ ' 

1.  Taking  these  in  inverse  order,  the  contract  itself 
prescribes  that  it  should  be  completed  within  thirty 
days ;  that  time  is  of  the  essence  thereof  and  that  no 
extensions  should  be  made  without  the  written  consent 
of  all  parties  thereto.    There  is  evidence  that  many 
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extensions  of  time  were  granted  by  the  plaintiff  to 
Lebb  in  which  to  close  up  the  transaction,  so  that  con- 
sidering the  terms  of  the  agreement  itself  and  the  in- 
dulgence given,  there  is  no  merit  in  his  second  con- 
tention. 

Under  the  first  objection  appearing  in  the  brief  as 
already  noted,  Lebb  avers  that  the  Hawthorne  lots 
and  the  37^/^  shares  of  stock  were  liquidated  damages 
for  a  breach  of  all  and  every  of  the  conditions  of  the 
contract  and  that  the  award  of  that  property  to  the 
plaintiff  was  the  utmost  that  the  court  could  do  in  the 
adjustment  of  the  dispute.  The  wording  of  the  con- 
tract is  plain,  however,  that  the  Hawthorne  lot  and  the 
Laurelhurst  stock  were  pledged  as  liquidated  damages 
for  the  failure  of  Lebb  to  deposit  a  deed  showing  a 
clear  title  to  the  Ohio  property.  The  terms  of  the 
contract  made  this  applicable  alone  to  that  feature 
thereof  and  it  had  nothing  to  do  with  the  Laurelhurst 
property. 

2,  A  court  of  equity,  having  before  it  the  parties 
and  the  subject  matter,  may  decree  specific  perform- 
ance of  a  contract  so  far  as  the  defaulting  party  can 
be  made  to  perform:  Lockhart  v.  Ferrey,  59  Or.  179 
(115  Pac.  431),  and  authorities  there  cited.  Even 
adopting  the  defendant's  view  that  this  was  a  double 
contract,  so  to  speak,  we  find  that  he  broke  the  condi- 
tion respecting  the  transfer  of  the  Ohio  property.  It 
is  proper  that  he  should  incur  the  liability  to  liqui- 
date the  damages  which  he  prescribed  in  his  covenant, 
namely,  the  transfer  to  the  other  party  of  the  Haw- 
thorne lot  and  the  Laurelhurst  stock.  He  was  to  get 
250  shares  of  the  Empire  stock  for  the  deposit  of  the 
Laurelhurst  deed.  He  got  the  stock,  albeit  by  chi- 
canery.   He  should  likewise  surrender  for  that  the 
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deed  to  the  Laurelhurst  lots.  Not  having  perfonned 
the  stipulation  for  the  transfer  of  the  Cleveland  prop- 
erty, Lebb  cannot  complain  that  the  plaintiff  should 
treat  it  as  a  rescission  of  that  feature  of  the  agree- 
ment, reclaim  the  250  shares  of  stock  and  receive  the 
stipulated  liquidated  damages. 
The  decree  is  aflSrmed.  Affibmbd. 

MoBbidb^  C.  J.y  and  Benson  and  Habbis,  J  J.,  concur. 


Argued  December  6,  1^18,  affirmed  February  4,  1^19. 

SIUSLAW  TIMBEB  CO.  v.  BUSSELL. 

(17a  Pac.  214.) 

Tteopacs  —  Treble    Damages  —  Pleading    and    Proof  —  "WUlfnlly*' — 
"Kniawlngly." 

1.  Under  Sections  346,  347,  L.  O.  L.,  allowing  treble  damages 
against  a  trespasser  cutting  timber  on  the  land  of  another,  with  pro- 
vision for  single  damages  only  if  on  trial  it  appears  the  trespass  was 
committed  casually  or  involuntarily,  or  with  probable  cause  to  believe 
the  land  was  trespasser's,  to  justify  treble  damages  plaintiff  must 
plead  and  prove  that  the  acts  were  committed  "willfully,"  which  in 
such  connection  is  synonymous  with  "knowingly." 

[As  to  statutory  penalties  for  cutting,  destroying  or  carrying 
away  timber,  see  note  in  1  Ant  St.  Bep.  496. ]• 

Ctoste-^ost  BiU— Time  of  Filing. 

2.  That  cost  bill,  previously  served,  was  filed  before  judgment  was 
entered,  does  not  prevent  it  being  the  basis  for  judgment  for  costs 
and  disbursements. 

From  Lane :  Geokgb  F.  Skipwobth,  Judge. 

Department  1. 

This  is  an  action  brought  to  recover  damages  for 
willful  trespass,  in  cutting  timber  upon  the  lands  of 
another.  The  complaint  after  alleging  the  corporate 
character  of  plaintiff  and  its  ownership  of  certain 
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lands  described  therein,  which  contained  merchantable 
timber  growing  thereon,  avers  that  the  defendant  went 
upon  the  lands,  and  cut  and  hauled  away  certain  tim- 
ber therefrom,  of  the  value  of  $163.04.  It  is  then 
alleged : 

*'That  the  said  defendant  entered  upon  the  said 
lands  willfully  and  knowingly  and  cut  the  said  timber 
and  hauled  a  large  portion  thereof  away  for  the  pur- 
pose of  cheating  and  defrauding  this  plaintiff/' 

These  allegations  are  followed  by  a  prayer  for  treble 
damages  in  the  sum  of  $489.12. 

The  answer  admits  the  trespass,  but  asserts  that  the 
defendant  had  purchased  the  timber  growing  upon  an 
adjacent  tract  of  land,  and  that  the  party  from  whom 
he  had  purchased  showed  him  where  the  boundary 
lines  were,  and  that  he  acted  in  good  faith,  believing 
that  he  was  cutting  his  own  timber.  Defendant  ad- 
mits the  cutting  and  removal  of  timber  to  the  value  of 
$35.75,  for  which  amount  he  tenders  judgment.  A 
reply  having  been  filed,  there  was  a  trial  to  a  jury, 
which  resulted  in  a  verdict  for  the  plaintiff  in  the  sum 
of  $46.95.  This  verdict  was  returned  on  October  20, 
1916,  and  the  court  made  an  order  directing  the  clerk 
not  to  enter  the  judgment  until  the  further  order  of 
the  court.  On  October  26,  1916,  defendant  filed  his 
cost  bill,  and  on  April  4,  1917,  judgment  was  entered 
in  the  following  form : 

''This  matter  coming  on  to  be  heard  this  4th  day  of 
April,  1917,  upon  the  motion  of  the  plaintiff  herein  for 
judgment  on  the  verdict  in  said  cause, 

*'And  it  appearing  from  the  record  and  files  herein 
that  the  jury  in  said  cause  rendered  the  verdict  on  the 
20th  day  of  October,  1916,  in  favor-of  the  plaintiff  and 
against  the  defendant  for  the  sum  of  $46.95,  and  it  f ur- 
tiier  appearing  to  the  Court  that  on  October  26, 1916, 
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the  defendant  herein  filed  his  cost  bill  against  the 
plaintiff  for  the  sum  of  $96.20, 

**And  the  court  at  the  time  of  receiving  said  verdict, 
haying  by  order  deferred  the  entry  of  judgment  upon 
said  verdict  pending  a  determination  of  the  rights  of 
the  parties  pursuant  thereto,  and  the  Court,  after 
argument,  now  being  fully  advised  in  the  matter,  does 
find  that  the  plaintiff  is  entitled  to  judgment  against 
the  defendant  for  the  sum  of  $46.95,  the  amount  found 
by  the  jury,  and  that  the  defendant  is  entitled  to  a 
judgment  against  the  plaintiff  for  the  amount  of  his 
costs  as  taxed  in  the  sum  of  $96.20. 

''Now,  therefore,  it  is  hereby  ordered,  adjudged  arid 
decreed,  that  the  plaintiff  do  have  and  is  hereby 
awarded  a  judgment  against  the  defendant  for  the  sum 
of  $46.95. 

''And  it  is  further  ordered,  adjudged  and  decreed 
that  the  defendant  do  have  and  is  hereby  awarded 
judgment  against  the  plaintiff  for  his  costs  herein  in 
the  sum  of  $96.20.'' 

Plaintiff  appeals.  Apfibmbd. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Williams  <&  Becm,  with  an  oral  argument  by 
Mr.  Jolm  M.  WUliams. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  0.  H.  Foster. 

BENSON,  J. — 1.  Counsel  for  plaintiff  presents  two 
propositions  upon  the  basis  of  which  it  is  urged  that  the 
judgment  of  the  trial  court  should  be  reversed.  The 
first  of  these  challenges  the  propriety  of  an  instruc- 
tion given  to  the  jury  by  the  court  in  the  following 
language : 

"The  terms  'willfully'  and  'knowingly'  as  used  in 
this  connection  mean^  that  the  defendant  at  the  time 
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of  the  trespass  znnst  have  known  where  the  tme 
boundary  line  of  the  plaintiffs'  lands  was  and  must 
have  entered  upon  the  lands  of  plaintiff  and  cut  the 
timber  therefrom  with  such  knowledge,  and  with  the 
intention  of  cutting  the  timber  from  plaintiff's  lands/' 

The  complaint  herein  is  based  upon  the  provisions 
of  Sections  346  and  347,  L.  0.  L.,  which  read  thus : 

**  Whenever  any  person  shall  cut  down,  girdle^  or 
otherwise  injure,  or  carry  off,  any  tree,  timber,  or 
shruU  on  the  land  of  another  person,  or  on  the  street 
or  highway  in  front  of  any  person's  house,  village, 
town,  or  city  lot,  or  cultivated  grounds,  or  on  the  com- 
mons or  public  grounds  of  any  village,  town,  or  city,  or 
on  the  street  or  highway  in  front  thereof,  without  law- 
ful authority,  in  an  action  by  such  person,  village, 
town,  or  city,  against  the  person  committing  such  tres- 
passes, or  any  of  them,  if  judgment  be  given  for  the 
plaintiff  it  shall  be  given  for  treble  the  amount  of  dam- 
ages claimed,  or  assessed  therefor,  as  the  case  may  be. 

*'If,  upon  the  trial  of  such  action,  it  shall  appear 
that  the  trespass  was  casual  or  involuntary,  or  that 
the  defendant  had  probable  cause  to  believe  that  the 
land  on  which  such  trespass  was  committed  was  his 
own,  or  that  of  the  person  in  whotse  service  or  by  whose 
direction  the  act  was  done,  or  that  such  tree  or  timber 
was  taken  from  uninclosed  woodland  for  the  purpose 
of  repairing  any  public  highway  or  bridge  upon  the 
land  or  adjoining  it,  judgment  shall  only  be  given  for 
single  damages." 

The  interpretation  of  these  sections,  by  this  court, 
will  be  found  in  the  case  of  McHargue  v.  Calchina,  78 
Or.  326  (153  Pac.  99),  wherein  it  is  held  that  in  order 
to  justify  a  judgment  for  treble  damages  the  plaintiff 
must  plead  and  prove  that  the  acts  of  which  he  com- 
plains were  willfully  committed.  In  statutes  of  this 
nature,  the  word  *' willfully"  is  synonymous  with 
''knowingly":  Fry  v.  Hubner,  35  Or.  184  (57  Pao. 
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420) ;  8  Words  &  Phrases,  7474.  It  would  therefore 
seem  t^  6e  quite  clear  that  the  instruction  is  in  har- 
mony with  the  views  expressed  by  Mr.  Justice  Moorb 
in  McHargue  v.  Calchma,  78  Or.  326  (153  Pac.  99). 
Counsel  for  plaintiff  insists  that  it  places  too  great  a 
burden  upon  the  moving  party,  and  calls  our  atten- 
tion to  some  cases  decided  by  the  Supreme  Courts  of 
Illinois  and  Mississippi  which,  in  a  measure,  appear 
to  support  his  view.  This  view  is  not  sustained,  how- 
ever, when  we  learn  that  in  neither  of  the  states  from 
which  the  citations  come  is  there  any  provision  in  the 
statute  similar  to  that  of  Section  347,  L.  0.  L.,  and 
therefore  those  courts  were  treating  of  matters  in 
mitigation  of  penalties,  and  matters  of  defense. 
Whatever  may  be  the  conclusion  in  other  jurisdictions, 
it  is  settled  in  this  state  that  the  burden  is  upon  the 
plaintiff  to  establish  the  trespass,  and  that  it  was  com- 
mitted by  the  defendant  with  knowledge  that  he  was 
trespassing,  before  there  can  be  a  recovery  of  the 
penalty  of  treble  damages.  We  conclude  that  the  in- 
struction is  not  erroneous. 

2.  The  second  point  urged  is,  that  since  the  defend- 
ant's cost  bill  was  filed  before  the  judgment  was  en- 
tered, it  was  prematurely  filed,  and  cannot  be  the  basis 
of  a  judgment  for  costs  and  disbursements.  We  have 
not  been  able  to  find  any  authorities  directly  in  point 
upon  this  question,  nor  has  our  attention  been  called 
to  any;  but  we  think  that  the  reasoning  in  Macleay 
Estate  Co.  v.  MUler,  85  Or.  623  (167  Pac.  575),  is  appli- 
cable here.  In  that  case,  the  court  having  dismissed 
the  suit  for  want  of  equitable  jurisdiction,  the  defend- 
ants served  upon  the  plaintiff  a  cost  bill  and  the  next 
day  it  filed  its  objections  thereto.  Several  days  later 
the  defendants  filed  their  cost  bill  which  had  been  pre- 
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viously  served.    Upon  this  subject  the  opinion  in  that 
case  says : 

''The  service  of  the  cost  bill  was  a  notice  to  the 
plaintiff  of  the  amount  to  be  claimed  by  the  defend- 
ants. It  then  had  five  days  after  the  filing  of  this 
statement  within  which  to  file  its  objections.  Although 
they  were  filed  before  the  cost  bill  itself  was  filed,  yet 
the  objections  were  in  fact  before  the  court  as  well  as 
the  bill  itself.  If  the  defendants  considered  them  im- 
providently  filed,  their  remedy  was  by  motion  to  strike 
them  out  the  same  as  though  they  had  not  been  prop- 
erly verified  or  there  was  some  other  objection  to  the 
form  of  the  pleading  rather  than  to  the  substance." 

Finding  no  error,  the  judgment  is  affirmed. 

Affirmed. 

McBride,  C.  J.,  and  Burnett  and  Harris^  JJ., 
concur. 


Argned  November  14,  1918,  reyened  and  remanded  Febmarj  4^  1919. 

STATE  V.  WARNER. 

(178  Pac.  221.) 

Animalfl—BTBiids— Object  of  SUtnte. 

1.  The  object  of  Laws  of  1915,  pag^e  48,  and  Laws  of  1917,  page 
170,  is  to  ereate  an  exclusive  ownership  of  and  a  vested  right  in  a 
particular  brand  after  it  has  been  recorded  as  therein  specified  to 
establish  prima  facie  ownership  and  right  of  possession  of  the  owner 
of  such  brand  in  or  to  any  animal  marked  with  such  brand,  and  to 
declare  incompetent  any  parol  evidence  of  the  ownership  of  a  recorded 
brand. 

AwfmftJa — ^proof  of  Ownership  by  Brand. 

2.  Where  brand  has  been  recorded  as  provided  by  Laws  of  1915, 
page  43,  and  the  ownership  of  the  brand  on  animal  alleged  to  have 
been  stolen  is  in  one  person,  while  the  indictment  charges  ownership 
of  the  animal  in  another,  the  identification  of  the  animal  or  the  proof 
of  ownership  must  be  by  evidence  exclusive  of  the  brand  itself. 

jL-pi7naj» — ^Brands — Svldence. 

3.  While  Laws  of  1915,  page  43,  does  not  prohibit  testimony  as  to 
ownership  or  identification  of  an  unbranded  animal  or  of  an  animal 
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marked  with  an  unrecorded  brand,  it  does  prohibit  any  "evidence  of 
ownership  of  stock  by  brands  or  for  the  purpose  of  identification" 
of  an  animal,  unless  the  brand  upon  it  shall  have  been  recorded  as 
the  act  provides. 

[As  to  brands  on  animals  as  evidence  of  ownership,  see  not« 
in  Ann.  Cas.  1913E,  133.] 

Larceny — ^Evidence  of  Ownerslilp — SuAciency. 

4.  In  prosecution  for  larceny  of  a  steer,  evidence  held  insuflScient 
to  sustain  conviction,  in  that  all  testimony  as  to  identification  and 
ownership  was  founded  upon  a  brand  which  was  not  recorded  in  the 
name  of  the  alleg^ed  owner. 

Larceny — ^Erroneous  Instruction — Brands. 

5.  In  prosecution  for  larceny  of  a  steer,  an  instruction  in  conflict 
with  liaws  of  1915,  page  43,  Section  3,  providing  that  no  evidence  of 
ownership  of  stock  by  brands  or  for  the  purpose  of  identification  shall 
be  permitted  unless  the  brands  shall  have  been  recorded,  held  piejudi- 
eial  error. 

Bban,  J.,  dissenting. 

From  Deschutes :  T.  E.  J.  Duffy,  Judge. 

Department  2. 

On  April  8, 1918,  the  defendant  was  indicted  jointly 
with  Ot.  W.  Conrad  by  the  grand  jury  of  Deschutes 
County,  for  the  larceny  of  a  steer  alleged  to  have  been 
the  personal  property  of  J.  T.  Houston.  The  defend- 
ant demanded  and- was  granted  a  separate  trial,  as  a 
result  of  which  the  jury  found  him  guilty  as  charged. 
From  the  judgment  based  upon  that  verdict  he  prose- 
cutes this  appeal,  specifying  eight  different  assign- 
ments of  error,  including  the  conduct  of  the  prose- 
cuting attorney  and  the  comment  of  the  court ;  but  the 
vital  question  is  the  proof  of  the  ownership  of  the 
steer  by  Houston  as  alleged  in  the  indictment,  and 
whether  there  is  sufficient  evidence  to  sustain  the 
judgment.  Reversed  and  Remanded. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Ross  Farnham  and  Mr.  W.  P.  Myers. 
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For  the  State  there  was  a  'brief  over  the  names  of 
Mr,  H.  H.  De  Armond,  District  Attorney,  and  Mr. 
N.  G.  Wallace,  with  an  oral  argument  by  Mr.  De 
Armond. 

JOHNS,  J. — ^We  do  not  deem  it  necessary  to  analyze 
the  evidence.  If  the  proof  of  ownership  of  the  steer 
is  sufficient,  the  testimony  is  ample^to  sustain  the 
conviction. 

The  old  law  often  resulted  in  a  confusion  of  brands 
and  sometimes  two  persons  claimed  to  own  the  same 
animal  by  virtue  of  the  same  brand,  and  no  one  had  an 
exclusive,  vested  property  right  in  any  brand;  to  avoid 
which,  the  legislature  in  1915  enacted  the  law  provid- 
ing *  *  for  a  State  Recorder  of  Brands  and  the  manner 
of  and  fees  for  recording  and  transferring  brands**: 
Laws  1915,  Chapter  33,  page  43.  Excerpts  from  this 
enactment  follow : 

**  Section  1.  The  State  Veterinarian  shall  be  ex- 
officio  Recorder  of  Brands. 

**  Section  2.  No  brand  or  brand  similar  thereto 
shall  be  used  by  more  than  one  person,  firm,  associa- 
tion or  corporation  nor  shall  any  brand  be  recorded 
in  this  State  elsewhere  than  in  the  office  of  the  State 
Veterinarian. 

**  Section  3.  No  evidence  of  ownership  of  stock  by 
brands  or  for  the  purpose  of  identification  shall  be 
permitted  in  any  court  of  this  State  unless  the  brand 
shall  have  been  recorded  as  provided  in  this  Act. 

*^  Section  4.  On  and  after  the  passage  of  this  Act 
any  person,  firm,  association  or  corporation  desiring 
to  adopt  any  brand  shall  make  and  sign  a  certificate 
setting  forth  a  facsimile  and  description  of  the  brand 
giving  definitely  its  location  on  the  animal,  together 
with  a  statement  of  the  desire  to  adopt  the  same  and 
shall  file  the  saine  with  the  State  Veterinarian  who 
shall  record  the  same  in  a  book  kept  by  him  for  that 
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purpose  and  issue  a  certificate  to  the  person,,  firm, 
association  or  corporation  adopting  the  same  and  from 
and  after  the  issuance  of  such  certificate  the  person, 
firm,  corporation  or  association  shall  have  the  exclu- 
sive right  to  use  such  brand  within  the  State.  Such 
person,  association  or  corporation  upon  filing  a  brand 
shall  pay  to  the  State  Veterinarian  for  recording  the 
same  a  fee  of  $1.00 ;  and  provided,  that  all  applications 
to  have  brands  recorded  shall  be  held  by  said  State 
Veterinarian  for  the  period  of  sixty  days  after  this 
Act  goes  into  effect  before  the  same  are  recorded  and 
that  in  the  event  two  or  more  persons,  firms,  associa- 
tions or  corporations  make  application  to  have  the 
same  brand  recorded,  the  one  who  has  had  said  brand 
recorded  in  any  county  in  this  State  for  the  greatest 
length  of  time  shall  be  entitled  to  have  said  brand  re- 
corded with  the  State  Veterinarian.  The  evidence  of 
the  record  in  such  county  shall  be  furnished  by  a  cer- 
tificate of  the  County  Clerk;  and  provided  further, 
that  the  State  Veterinarian  shall  not  file  or  record  any 
brand  if  the  same  has  already  been  filed  or  recorded 
by  him  in  favor  of  some  other  person,  firm,  associa- 
tion or  corporation  but  shall  return  such  fee  and  fac- 
simile to  the  person,  firm,  association  or  corporation 
sending  the  same.  *  * 

Section  6  declares  that : 

''Any  brand  recorded  in  compliance  with  the  re- 
quirements of  this  Act  shall  be  the  property  of  the 
person,  firm,  association  or  corporation  causing  such 
record  to  be  made  and  shall  be  subject  to  sale,  assign- 
ment, transfer,  devise  and  descent  as  personal  prop- 
erty. *  * 

Section  8  provides  that : 

' '  In  all  suits  at  law  or  in  equity,  or  in  any  criminal 
proceedings  when  the  title  or  right  of  possession  is  in- 
volved, the  brand  of  any  animal  shall  be  prima  facie 
evidence  that  the  animal  belongs  to  the  owner  or  own- 
ers of  the  brand,  and  that  such  owner  is  entitled  to 
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the  possession  of  the  said  animal  at  the  time  of  the 
action;  provided,  that  such  brand  has  been  duly  re- 
corded as  provided  by  law.  •  •  ** 

1.  The  act  of  1915  was  followed  by  another  law 
passed  by  the  legislature  in  1917 :  Laws  1917,  Chapter 
132,  page  170,  entitled : 

*'An  Act. 

'^  Making  it  a  crime  for  any  person  to  brand,  or 

cause  to  be  branded,  a  horse,  gelding,  niare,  mule, 

ass,  jenny,  foal,  bull,  steer,  cow  or  calf,  without  first 

having  such  brand  recorded  as  required  by  law,*' 

— ^and  providing  penalties  for  its  violation.  The  whole 
purpose  and  intent  of.  this  legislation  was  to  provide 
for  the  recording  of  brands,  to  create  an  exclusive 
ownership  of  and  a  vested  right  in  a  particular  brand 
after  it  had  been  recorded  as  therein  specified,  and  to 
prevent  any  other  person  from  claiming  or  asserting 
any  right  to  such  recorded  brand,  to  establish  prima 
facie  ownership  and  right  of  possession  of  the  owner 
of  such  a  brand  in  or  to  any  animal  marked  with  such 
brand,  and  to  declare  incompetent  any  parol  evidence 
of  the  ownership  of  a  recorded  brand.  The  fees  for 
recording  the  brand  and  obtaining  the  certificate  are 
nominal,  and  the  law  is  simple,  definite  and  certain  in 
its  application. 

The  law  is  substantially  copied  from  a  similar  stat- 
ute of  the  State  of  Idaho,  and  in  its  construction  the 
Supreme  Court  of  that  state  laid  down  this  rule  in  the 
syllabus  of  the  opinion  in  State  v.  Dunn,  13  Idaho,  9 
(88  Pac.  235) : 

*'One  who  has  failed  to  record  his  brand  as  required 
by  the  provisions  of  the  statute  must  prove  his  owner- 
flhip  of  the  animal  on  which  an  unrecorded  brand  is 
found  in  the  same  manner  as  he  would  prove  his 
ownership  of  any  other  personal  property  or  of  an  un- 
branded  animaL" 
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The  opinion  in  that  case  says : 

**It  was  evidently  intended  to  enforce  obedience  to 
the  statute  by  excluding  all  other  methods  of  proving 
ownership  of  a  brand  than  by  a  compliance  with  the 
statute.  Of  course,  it  is  no  more  diflScult  now  than  it 
«ver  has  been  to  prove  ownership  in  an  unbranded 
animal,  and  this  statute  puts  the  owner  of  an  animal 
branded  with  an  unrecorded  brand  in  the  same  posi- 
tion with  reference  to  proof  of  its  ownership  as  if  it 
had  no  brand  on  it  at  all. ' ' 

•  This  court  in  the  case  of  State  v.  Randolph,  85  Or. 
172  (166  Pac.  555),  construing  the  act  of  1915  above 
referred  to,  in  an  opinion  by  Mr.  Justice  Harris,  said : 

'  **Both  the  old  and  the  new  law  make  a  recorded 
brand  prima  facie  evidence  that  the  owner  of  the 
brand  owns  the  animal  upon  which  the  brand  is  found. 
Both  laws  prohibit  proof  of  ownership  of  an  animal 
by  proof  of  the  use  of  an  unrecorded  brand.  The  old 
law  did  not  prohibit  evidence  of  the  use  of  an  unre- 
corded brand  to  prove  identity,  but  the  new  law  does 
prohibit  a  party  from  offering  evidence  of  an  unre- 
corded brand  for  the  purpose  of  identifying  an 
animal.  * ' 

The  law  was  intended  to  prevent  and  punish  the  use 
of  a  recorded  brand  by  another  and  to  induce  owners 
of  livestock  to  record  their  brands,  to  make  such  re- 
corded brands  a  species  of  property  right,  to  define 
and  protect  such  property  right,  to  constitute  the 
owner  of  a  recorded  brand  the  prima  facie  owner  of 
any  animal  found  marked  with  such  recorded  brand, 
to  obviate  confusion  and  the  dual  claim  of  ownership 
of  the  same  brand,  and  to  simplify  the  proof  of  owner- 
ship in  both  civil  and  criminal  cases. 

2,  3.  The  certificate  of  the  State  Veterinarian  vests 
in  any  person  who  has  complied  with  the  law  the  ex- 
clusive right  to  the  use  of  the  recorded  brand  and  that 
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right  carries  with  it  the  prima  facie  ownership  and 
right  to  the  possession  of  any  animal  which  is  branded 
with  snch  recorded  brand.  Proof  of  the  right  to  the 
use  of  such  brand  may  be  made  by  the  production  of 
the  original  certificate  issued  by  the  State  Veterin- 
arian or  a  copy  thereof  certified  by  that  officer.  This 
is  very  simple  and  in  all  ordinary  cases  where  the 
brand  on  an  animal  corresponds  with  the  recorded 
brand  and  the  owner  of  the  recorded  brand  is  alleged 
to  be  the  owner  of  the  animal,  the  certificate  mentioned 
or  the  certified  copy  thereof  will  be  sufficient  evidence 
to  sustain  the  allegation  of  ownership.  But  where  the 
brand  has  not  been  recorded  as  the  law  provides,  and 
the  ownership  of  the  brand  on  the  animal  is  in  one  per- 
son, while  the  indictment  charges  the  ownership  of 
the  animal  to  be  in  another,  then  the  identification  of 
the  animal  or  the  proof  of  ownership  must  be  by  evi- 
dence exclusive  of  the  brand  itself.  The  law  does  not 
prohibit  testimony  as  to  the  ownership  or  identifica- 
tion of  an  unbranded  animal  or  of  an  animal  marked 
with  an  unrecorded  brand,  bijt  it  does  prohibit  any 
* '  evidence  of  ownership  of  stock  by  brands  or  for  the 
purpose  of  identification"  of  an  animal  unless  the 
brand  upon  it  shall  have  been  recorded  as  the  act 
provides. 

4.  Upon  the  question  of  ownership,  Clarence  B. 
Harvey,  a  witness  for  the  state,  after  testifying  as  to 
the  size,  color,  odd-shaped  head  and  the  red  spot  un- 
der the  left  eye,  of  the  steer,  and  that  he  first  saw  the 
animal  ** along  the  fore  part  of  last  August,'*  con- 
tinued as  follows: 

*'Q.  You  mean  to  say  to  this  jury  that  you  can  ex- 
amine an  animal  out  on  the  range  and  look  at  him 
without  anybody  telling  you,  and  you  can  tell  whose 
animal  he  ist 

•1  Or.— s 
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*  *  A.  Sure ;  if  he  is  marked  and  branded. 

*  *  Q.  Then  how  do  you  identify  it  as  his  animal  other 
than  from  the  brand! 

''A.  Well,  I  didn't  know  it  was  his  animal  until  I 
looked  at  the  brand.  *  * 

**Q.  And  the  only  way  you  knew  it  was  Houston's 
was  by  the  brand  f 

**A.  Yes,  sir/' 

It  appears  from  the  testimony  of  J.  T.  Houston,  the 
alleged  owner  of  the  steer,  that  he  was  an  experienced 
cattleman,  owning  at  the  time  of  the  trial  about  300 
head  of  cattle  which  he  put  *  *  out  on  the  range  in  the 
spring  and  gathered  them  in,  in  the  fall."  He  de- 
scribed the  particular  steer  in  question  as  having  a 
white  face,  white  feet,  white  belly  and  white  on  his 
under  parts  and  a  red  spot  under  his  left  eye.  On 
cross-examination  he  testil&ed  as  follows : 

**Q.  How  many  did  you  buy  at  the  same  time  you 
bought  himf 

**A.  Two  hundred  and  eighty-five. 

**Q.  And  you  singled  this  one  out  particularly,  did 
you! 

**A.  Not  at  that  time. 

*'Q.  When  is  the  first  time  you  noticed  him  par- 
ticularly f 

'*  A.  When  I  seen  him  with  Warner's  cattle. 

**Q.  How  did  you  know  at  that  time  he  was  your 
animal  f 

*'A.  I  knew  from  the  brand  and  marks. 

'*Q.  Just  a  moment: — ^Have  you  got  your  brand  re- 
corded? 

'*A.  Yes,  sir. 

**Q.  Eecorded  in  your  namet 

**A.  Recorded  in  my  wife's  name. 

**Q.  You  haven't  got  the  brand  recorded  in  your 
name  yet! 

**A.  No,  sir. 
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*'Q.  That  is  the  only  way;  you  knew  that  steer,  was 
by  the  brand! 
''A.  Yes,  sir/' 

There  is  no  testimony  that  Houston's  brand  was 
ever  filed  or  recorded  and  Houston  and  Harvey  were 
the  only  witnesses  who  testified  for  the  state  as  to  the 
ownership  of  the  steer ;  and,  when  analyzed,  their  tes- 
timony conclusively  shows  that  each  of  them  identi- 
fied the  steer  as  the  property  of  Houston  by  means  of 
the  brand  only.  While  it  is  true,  as  the  trial  court 
said,  that  the  testimony  about  the  brand  was  brought 
out  on  cross-examination,  it  is  also  true  that  it  was 
elicited  on  the  proper  cross-examination  of  the  state's 
own  witnesses,  and  that  all  of  the  testimony  as  to 
identification  and  ownership  of  the  animal  was 
founded  upon  a  brand  which  was  not  recorded  in  the 
name  of  the  alleged  owner.  There  is  no  competent 
evidence  which  tends  to  show  that  J.  T.  Houston  was 
the  owner  of  any  brand,  and  while  he  testifies  that  the 
steer  was  branded  with  a  brand  which  was  recorded 
in  his  wife's  name,  all  of  such  evidence  was  parol. 
Section  3  of  the  act  of  1915  specifically  provides  that 
**no  evidence  of  ownership  of  stock  by  brands  or  for 
the  purpose  of  identification  shall  be  permitted  in  any 
court  of  this  state,  unless  the  brand  shall  have  been 
recorded  as  provided  in  this  act";  and  Section  8  de- 
clares that  **  parol  evidence  shall  be  inadmissible  to 
prove  the  ownership  of  a  brand."  Yet  there  is  noth- 
ing but  parol  evidence  as  to  either  the  ownership  or 
the  identification  of  the  steer  by  brand,  or  as  to  the 
ownership  of  the  brand  itself. 

5.  After  correctly  charging  the  jury  as  to  *'the  tes- 
timony relative  to  brands,"  the  trial  court  further 
instructed  the  jury  as  follows : 
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^'I  might  say  in  this  connection  that  if  there  was  any 
testimony  here  relative  to  brand,  it  was  admitted  be- 
fore yon  gentlemen  as  a  distinctive  mark,  a  mark  the 
same  as  any  other  mark  that  might  have  been  f  onnd 
npon  the  animal.  It  was  not  introduced  before  yon, 
if  it  was  introduced,  for  the  purpose  of  proving  the 
identity  of  the  brand,  or  for  the  purpose  of  proving 
the  identity  of  the  brand  on  the  animal,  or  the  owner- 
ship of  the  brand*  That  is  not  before  you.  The 
brand  is  not  in  question,  in  so  far  as  the  state  is  con- 
cerned in  this  case/' 

GThis  statement  is  in  conflict  with  the  construction  of 
Section  3  of  the  act  of  1915  by  this  court  in  the  case 
of  State  V.  Randolph,  85  Or.  172  (166  Pac.  555),  and 
we  think  it  was  prejudicial  error. 

The  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this 
opinion,  Bevebsed  and  Bemakdbd. 

Beksok  and  Habbis,  JJ.,  concur. 

BEAN,  J.  (Dissenting).— The  defendant  J.  E.  War- 
ner was  indicted  jointly  with  one  G.  W.  Conrad,  by  the 
grand  jury  of  Deschutes  County  for  the  crime  of  lar- 
ceny of  a  steer,  the  personal  property  of  J.  T.  Houston, 
alleged  to  have  been  committed  on  the  tenth  day  of 
November,  1917.  Upon  a  separate  trial  defendant 
Warner  was,  by  the  verdict  of  the  jury,  found  guilty. 
From  a  judgment  on  the  verdict  he  appeals. 

The  case  depends  upon  the  proof  of  ownership  of 
the  steer,  the  subject  of  the  alleged  larceny.  At  the 
close  of  the  state's  case,  counsel  for  defendant  re- 
quested the  court  to  direct  the  jury  to  return  a  verdict 
of  not  guilty  for  the  reason  the  state  had  failed  to 
introduce  any  testimony  as  to  the  ownership  of  the 
animal  alleged  to  have  been  stolen.    The  testimony 
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of  two  witnesses  related  to  the  identification  and 
ownership  of  the  steer.  It  appears  from  the  record 
that  in  August,  1917,  Clarence  E.  Harvey  was  riding 
in  a  car  with  the  alleged  owner  J.  T.  Houston  and 
together  they  got  out  and  examined  some  cattle  on  the 
range  near  the  road.  The  testimony  of  Clarence  E. 
Harvey  tended  to  show  that  he  was  familiar  with  the 
cattle  belonging  to  J.  T.  Houston,  about  500  head ;  that 
at  the  time  he  and  Houston  were  together  they  found 
one  of  Houston's  cattle  about  a  mile  from  defendant 
Warner's  Desert  ranch  with  Warner's  cattle.  Har- 
vey testified  in  part  as  follows : 

**Q.  What  kind  of  an  animal  was  this  that  you  speak 
of  as  being  one  of  Mr.  Houston's! 

"A.  It  was  a  two  year  old  steer. 

*'Q.  Can  you  describe  it  as  to  color f 

**A.  It  was  a  pale  red  with  some  white  markings 
on  it.  •  •  " 

He  identified  the  head  of  the  animal  offered  in  evi- 
dence as  the  head  of  the  steer  he  and  Houston  found, 
and  the  same  head  that  was  found  at  Warner's  ranch, 
and  that  was  exhibited  at  the  preliminary  examination 
of  defendant. 

On  cross-examination  this  witness  testified  to  the 
effect  that  he  had  known  Houston's  cattle  for  the  last 
two  or  three  years ;  that  he  was  pretty  well  acquainted 
with  the  majority  of  them ;  that  it  would  be  hard  to  say 
how  many  of  those  cattle  he  could  identify  as  Hous- 
ton's cattle.    He  stated : 

*'Well,  the  general  appearance  and  breed  of  the 
cattle  and  everything,  a  person  could  identify  the 
largest  portion  of  the  bunch. '* 

As  to  other  particular  ones  that  he  could  describe, 
lie  mentioned  a  red  buU^  a  black  cow  and  a  red  heifer 
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he  had  taken  care  of ,  quite  a  immber  of  black  ones, 
eight  or  ten  that  he  had  handled  and  mentioned  some 
distinguishing  color  marks,  and  said  that  he  had  never 
eared  for  the  steer  in  question.  This  witness  an- 
swered the  following  questions  thus : 

"Q.  All  right.  What  other  particular  distinguish- 
ing mark  is  there  about  this  head  by  which  you  recog- 
nize itf 

'^A«  It  is  kind  of  an  odd-shaped  head  and  it  has  a 
red  spot  under  the  left  eye. 

*  *  Q.  An  odd-shaped  head  with  a  red  spot  under  the 
left  eye.    What  is  the  peculiarity  of  the  headf 

**A.  Well,  it  is  inclined  to  be  a  little  bit  blocky. 

**Q.  It  looks  like  it  might  be  a  muley? 

**A.  Some  people  might  call  it  a  muley. 

*^Q.  And  it  has  a  red  spot  under  the  left  eyef 

**A.  Yes,  sir. 

**Q.  When  did  you  first  notice  that  red  spott 

**  A.  Along  the  fore  part  of  last  August. 

**Q.  Who  was  with  you? 

*'A.  Mr.  Houston. 

**Q.  How  many  times  before  that  did  you  see  this 
particular  animal  f 

**A.  Never. 

'*Q.  How  do  you  know  that  animal  was  Mr.  Hous- 
ton 's  f 

*'A.  By  examining  him  and  looking  at  him. 

*'Q.  You  mean  to  say  to  this  jury  you  can  examine 
an  animal  out  on  the  range  and  look  at  him  without 
anybody  telling  you,  and  you  can  tell  whose  animal 
he  isf 

*'A.  Sure,  if  he  is  marked  and  branded. 

**Q.  Oh,  then  you  rely  entirely  upon  the  brand  with 
reference  to  knowing  that  animal  was  Mr.  Houston's 
animal  f 

'*A.  We  looked  at  the  steer  and  saw  it  was  Mr. 
Houston 's. 

*'Q.  Do  you  rely  upon  the  brand — I  don't  want  you 
to  say  anything  about  the  brand — ^but  are  you  rely- 
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ing  on  the  brand  to  identify  that  as  Mr.  Houston's 
animal  f 
**A.  Not  necessarily. 

*  *  Q.  Then  how  do  you  identify  it  as  his  animal,  other 
than  from  the  brand  f 

**A.  Well,  I  didn't  know  it  was  his  animal  until  I 

looked  at  the  brand. 

*'Q.  Then  the  only  way  you  knew  was  by  the  brand  t 
**A.  Well,  yes.  •  •  <<I  call  him  a  cross  between  a 

Hereford  and  a  Jersey.*' 

Mr.  J.  T.  Houston,  the  alleged  owner  of  the  steer, 
testified  in  regard  to  the  matter  in  substance  about 
as  follows:  That  he  had  been  in  the  cattle  business 
ten  or  fifteen  years  or  more ;  that  he  looked  after  and 
handled  the  cattle ;  put  them  on  the  range  in  the  spring 
and  gathered  them  in  in  the  fall ;  that  in  the  spring  of 
1917,  about  the  1st  of  May,  he  put  about  290  head  of 
cattle  on  the  desert  south  of  Pringle  Flat;  that  in 
August,  1917,  with  Mr.  C.  R.  Harvey  he  found  one  of 
his  cattle  which  he  described  as  follows : 

*  *  The  steer  was  a  white-faced  steer  with  white  feet, 
white  belly,  white  on  his  under  parts  and  a  red  spot 
under  his  left  eye.'' 

That  they  paid  particular  attention  to  the  spot  un- 
der the  left  eye ;  that  he  bought  that  particular  animal 
at  Corvallis  in  April,  1917 ;  tiiat  he  dehorned  him  with 
a  saw,  fed  him  in  April  and  turned  him  out  with  the 
herd  in  May.  He  identified  the  head  exhibited  at  the 
trial  as  the  head  of  the  animal  he  saw  in  August,  with 
Harvey ;  and  stated  that  he  never  sold  the  steer ;  that 
at  the  time  of  the  preliminary  examination  of  defend- 
ant there  was  a  part  of  the  hide  and  feet  with  the 
head;  that  he  examined  the  hide,  and  ^4t  was  a  steer 
hide." 
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On  cross-examination  he  stated  in  effect,  that  prior 
to  August  he  had  seen  this  particular  steer  along  the 
1st  of  May;  that  after  he  bought  him  in  April  until 
May  he  "had  had  him  where  I  was  looking  after  him 
all  the  time,  feeding  him.  and  bringing  him  to  the 
ranch ' ' ;  that  he  bought  him  with  285  head.  He  testi- 
fied as  follows : 

**Q.  When  is  the  first  time  you  noticed  him  par- 
ticularly? 

**A.  When  I  seen  him  with  Warner  *s  cattle. 

**Q.  How  did  you  know  at  that  time  he  was  your 
animal  T 

**A.  I  knew  from  the  brand  and  marks. 

"Q.  Just  a  moment.  Have  you  got  your  brand  re- 
corded? 

**A.  Yes,  sir. 

'*Q.  Recorded  in  your  name  t 

'*A.  Recorded  in  my  wife's  name. 

**Q.  You  haven't  got  the  brand  recorded  in  your 
name  yett 

"A.  Not  yet. 

*  *  Q.  That  is  the  only  way  you  knew  thai  steer,  was 
by  that  brand? 

"A.  Yes,  sir.'' 

On  redirect  examination  the  prosecuting  witness 
was  asked  this  question: 

*'Now  this  brand,  Mr.  Houston,  that  Mr.  Myers  has 
questioned  you  about  as  being  in  your  wife's  name, 
are  your  cattle  branded  with  that  brand?" 

Upon  objection  being  made  by  counsel  for  defend- 
ant, it  was  sustained.     The  court  stated : 

*'I  will  not  permit  you  to  go  into  the  question  of  his 
brand. 

"Q.  (By  Mr.  Wallace.)  Mr.  Houston,  where  did 
you  get  this  animal? 

'*A.  I  bought  it  from  J.  W.  Brown,  of  Corvallis. 
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*  *  Q.  At  the  time  you  bought  it,  did  it  have  a  brand 
on  it! 

**A.  I  am  not  sure  about  that.  Part  of  them  were 
branded  and  part  of  them  wasn't.'* 

To  the  question,  *  *  Now,  aside  from  the  matter  of  the 
brand,  Mr.  Houston,  do  you  know  whether  or  not  this 
animal  that  you  and  Hr.  Harvey  saw  was  yours? ''  the 
witness  answered:  **Well,  yes  I  know  from  the  wattles 
and  earmarks.  *  *  To  this  counsel  for  defendant  urged 
an  objection  for  the  reason  the  **  wattles  and  ear- 
marks" were  a  part  of  the  recorded  brand,  and  could 
only  be  shown  by  a  certified  copy  of  the  record. 

The  court  permitted  the  description  of  the  animal 
by  the  ** wattles  and  earmarks.**  This  raises  an  im- 
portant question  in  this  case.  It  is  the  basis  of  the 
motion  on  behalf  of  defendant  for  a  directed  verdict 
and  in  the  opinion  of  the  writer  is  determinative  of 
the  result  of  this  appeal. 

The  court  charged  the  jury  in  regard  to  the  brand 
in  part  as  follows : 

'^In  this  case  a  question  came  up  here  in  the  testi- 
mony relative  to  brands.  I  can  say  to  the  jury  that 
the  state  is  not  relying  upon  the  proof  of  a  brand  or 
proof  of  identification  of  the  animal  by  the  brand.  I 
can  say  that  to  you,  and  if  they  have  not  proven  the 
ownership  of  the  animal  and  all  the  other  allegations 
of  the  indictment  beyond  a  reasonable  doubt  irrespec- 
tive of  the  brands,  in  so  far  as  tliey  are  concerned,  of 
course  your  verdict  would  be  not  guilty.  They  have 
a  right  to  rely  on  other  evidence  other  than  the  offer 
of  the  brand.  •  •  The  brand  is  not  in  question,  in  so 
far  as  the  State  is  concerned  in  this  case.'* 

It  should  be  noted  that  the  testimony  does  not  dis- 
close what  brand,  if  any,  was  on  the  animal  in  ques- 
tion, or  what  brand  was  used  by  J.  T.  Houston,  or 
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whether  it  was  regularly  recorded  in  his  wife's  name 
•or  not.  That  matter  was  only  referred  to  in  a  gen- 
eral way  on  the  cross-examination  of  the  two  wit- 
nesses mentioned. 

The  present  eitatnte  of  this  state  relating  to  the  re- 
cording of  livestock  brands,  Laws  of  1915,  page  43, 
in  so  far  as  deemed  material  to  note  is  as  follows : 

**  Section  1.  The  State  Veterinarian  shall  be  ea>-^ 
officio  State  Recorder  of  Brands. 

''Section  2.  No  brand  or  brand  similar  thereto 
shall  be  nsed  by  more  than  one  person,  firm,  associa- 
tion or  corporation  nor  shall  any  brand  be  recorded 
in  this  State  elsewhere  than  in  the  oflBce  of  the  State 
Veterinarian. 

''Section  3.  No  evidence  of  ownership  of  stock  by 
brands  or  for  the  purpose  of  identification  shall  be 
permitted  in  any  court  of  this  State  unless  the  brand 
shall  have  been  recorded  as  provided  in  this  Acf 

Section  4  provides  the  manner  in  which  any  person, 
firm,  association  or  corporation  desiring  to  adopt  any 
brand  shall  have  the  same  recorded  by  the  State  Vet- 
erinarian, the  issuance  of  a  certificate  thereof,  and  that 
such  "person,  firm,  corporation  or  association  shall 
have  the  exclusive  right  to  use  such  brand  within  the 
state.'* 

Section  6  reads : 

"Any  brand  recorded  in  compliance  with  the  re- 
quirements of  this  Act  shall  be  the  property  of  the  per- 
son, firm,  association  or  corporation  causing  such 
record  to  be  made  and  shall  be  subject  to  sale,  assign- 
ment, transfer,  devise  and  descent  as  personal  prop- 
erty. Instruments  of  writing  evidencing  the  sale, 
assignment  of  (or)  transfer  of  such  brand  must  be 
acknowledged  and  witnessed  by  two  witnesses  and 
shall  be  recorded  by  the  State  Veterinarian  in  a  book 
to  be  kept  for  that  purpose." 
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Section  8  is  as  follows : 

"In  all  suits  at  law  or  in  equity,  or  in  any  criminal 
proceedings  when  the  title  or  right  of  possession  is  in- 
volved, the  brand  of  any  animal  shall  be  prima  facie 
evidence  that  the  animal  belongs  to  the  owner  or  own- 
ers of  the  brand,  and  that  such  owner  is  entitled  to 
the  possession  of  the  said  animal  at  the  time  of  the 
action;  provided,  that  such  brand  has  been  duly  re- 
corded as  provided  by  law.  Proof  of  the  right  of  any 
person  to  use  such  brand  shall  be  made  by  a  copy  of 
the  record  of  the  same,  certified  to  by  the  State  Vet- 
erinarian in  accordance  with  the  provisions  of  this 
Act,  or  the  original  certificate  issued  to  him  by  the 
State  Veterinarian.  Parol  evidence  shall  be  inadmis- 
sible to  prove  the  ownership  of  a  brand. ' ' 

Section  9  reads : 

^ '  Owners  of  animals  other  than  sheep  or  hogs  in  this 
State  may  use  earmarks  and  the  same  shall  be  taken 
in  evidence  in  connection  with  the  owner's  recorded 
brand  in  all  suits  at  law  or  in  equity,  or  in  any  crimi- 
nal proceeding,  when  the  title  to  such  property  is  in- 
volved, or  proper  to  be  proved. ' ' 

The  following  sections  of  the  act  provide  that  the 
owner  or  shipper  of  cattle  or  horses  from  the  state 
shall  furnish  a  certificate  describing  the  horses  or 
cattle  to  be  shipped  by  him  by  "giving  the  number, 
name,  sex,  age  and  the  brands  and  fleshmarks  on  each 
of  the  said  animals'' ;  and  elsewhere  refers  to  "flesh- 
marks"  in  connection  with  the  brand,  but  nowhere  in 
the  statute  is  there  any  requirement  that  such  ear  or 
fleshmarks  shall  be  recorded.  The  purpose  of  the 
statute  seems  to  be  plain  that  the  owner  of  a  stock 
brand  shall  record  his  brand  in  order  to  make  any 
evidence  thereby  admissible  in  a  civil  or  criminal  case 
for  the  purpose  of  proving  either  the  ownership,  or 
the  identity  of  stock.    The  statute  makes  a  certified 
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copy  of  the  record  of  a  brand  on  an  animal,  or  the 
original  certificate  issued  by  the  State  Veterinarian 
prima  facie  evidence  that  the  animal  having  upon  it 
such  recorded  brand  **  belongs  to  the  o\imer  of  the 
brand.*'  Not  so  with  ear  or  flesh  marks,  which  per- 
haps are  not  so  permanent  and  substantial  as  a  brand, 
but  which  the  statute  seems  to  contemplate  are  neces- 
sary to  be  used  upon  certain  livestock  for  the  purpose 
of  identification,  as  well  as  a  duly  recorded  brand. 

The  old  Law  of  1893,  L.  0.  L.,  Section  5527,  indicated 
that  an  earmark  should  be  recorded.  It  is  so  sug- 
gested in  Staie  v.  Brinkley,  55  Or.  134  (104  Pac.  893, 
105  Pac.  708).  It  is  very  significant  that  in  the  Law 
of  1915,  Section  9  of  which  enacts  a  portion  of  Sec- 
tion 5527,  L.  0.  L.,  omits  entirely  any  reference  to  an 
earmark,  thus  clearly  indicating  that  the  lawmakers 
intended  a  change  in  this  respect. 

Such  a  statute  simply  requiring  the  record  of  a 
brand,  does  not  include  ear  and  flesh  marks  upon  ani- 
mals, and  does  not  prevent  the  proof  of  such  marks 
on  an  animal  in  the  same  manner  as  any  other  dis- 
tinguishing mark  such  as  a  peculiar  color  mark,  for 
the  purpose  of  identification  of  the  animal  although 
the  same  be  unrecorded :  3  C.  J.,  p.  42 ;  4  Am.  &  Eng. 
Enc.  Law  (2  ed.),  876,  and  notes;  Johnson  v.  State, 
1  Tex.  App.  333;  Breyer  v.  State,  11  Tex.  App.  631; 
Love  V.  Slate,  15  Tex.  App.  563;  Groom  v.  State,  23 
Tex.  App.  82  (3  S.  W.  668).  The  word  ^'brand''  indi- 
cates some  letter,  figure  or  device  burned  upon  an 
animal  with  a  hot  iron,  while  the  word  ''mark'*  ordi- 
narily indicates  some  change  made  in  some  part  of  an 
animal  by  a  knife  or  other  means,  such  as  boring  or 
slitting  the  ear :  3  C.  J.,  §  85,  p.  41;  4  Am.  &  Eng.  Enc. 
Law  (2ed.),874, 
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It  seems  the  Texas  statute  requires  brands  and 
marks  to  be  recorded,  but  it  does  not  provide,  as  in  the 
case  of  brands,  that  marks  shall  not  be  evidence  of 
ownership  unless  so  recorded,  and  hence  an  unre- 
corded mark  is  held  in  that  state  to  be  admissible  in 
evidence  in  proof  of  ownership:  3  C.  J.,  §  87,  p.  41; 
Johnson  v.  State,  1  Tex.  App.  333,  at  p.  345 ;  Dixon  v. 
State,  19  Tex.  134;  Gregory  v.  Nunn  (Tex,  Civ.  App.), 
25  S,  W.  1083;  Lee  v.  State  (Tex.  Cr.  App.),  65  S.  W. 
540;  Fisher  v.  State,  4  Tex.  App.  181. 

Under  our  statute  the  fact  that  an  animal  is  branded 
with  a  duly  recorded  brand  is  only  prima  facie  evi- 
dence that  such  animal  is  the  property  of  the  recorded 
owner  of  the  brand.  As  declared  by  our  statute,  a 
duly  recorded  brand  is  made  evidence  of' ownership 
of  the  person  whose  brand  it  may  be,  and  not  neces- 
sarily of  the  person  in  whose  name  it  is  recorded:  3 
C.  J.,  §  88,  p.  42;  State  v.  Garrett,  71  Or.  298,  308  (141 
Pac.  1123) ;  Chavez  v.  Territory,  6  N.  M.  455  (30  Pao. 
903) ;  Brown  v.  Moss,  53  Or.  518,  524  (101  Pac.  207, 18 
Ann.  Cas.  541,  and  note). 

In  State  v.  Garrett,  71  Or.  298,  308  (141  Pac.  1123), 
it  was  held  under  the  old  law.  Section  5526  et  seq., 
L.  0.  L.,  that  it  might  be  shown  by  parol  evidence  that 
the  animal  alleged  to  have  been  stolen  belonged  to  a 
person  other  than  the  recorded  owner  of  the  brand. 
In  that  case  the  brand  was  recorded  in  the  name  of 
one  of  the  members  of  a  copartnership  alleged  to  be 
the  owner  of  the  animal,  the  subject  of  the  larceny. 
The  holding  was  to  the  same  effect  in  Chavez  v.  Terri- 
tory, 6  N.  M.  455  (30  Pac.  903),  at  page  460. 

Under  the  brand  law  of  1915,  neither  the  ownership 
nor  the  identity  of  livestock  can  be  proved  in  any 
court  by  a  brand  tmless  the  same  shall  have  been  re- 
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corded  as  provided  in  the  act.  This  is  well  settled: 
State  V.  Randolph,  85  Or.  172  (166  Pac.  555).  Never- 
theless  in  the  trial  of  a  case  either  civil  or  criminal 
involving  the  ownership  of  an  animal,  such  ownership 
or  the  identity  of  the  animal,  may  be  shown  by  evi- 
dence independent  of  the  brand  in  the  same  manner 
the  ownership  of  an  unbranded  animal  can  be  proved. 
The  weight  and  effect  of*  evidence  based  upon  knowl- 
edge of  * '  earmarks  and  wattles, '  *  or  other  evidence  of 
description  by  color  or  other  distinguishing  marks, 
other  than  an  unrecorded  brand  upon  an  animal 
alleged  to  have  been  stolen,  are  questions  for  the  jury : 
1  R.  C.  K,  §  23,  p.  1083;  3  C.  J.,  §  89,  p.  42;  State  v. 
Wolfley,  75  Kan.  406  (89  Pac.  1046,  93  Pac  337,  12 
Ann.  Cas.  412,  and  note  at  page  416, 14  L.  R.  A.  (N.  S.) 
87,  note) ;  tTnderhill  on  Crim.  Ev.,  §  297 ;  State  v.  Dunn, 
13  Idaho,  9  (88  Pac.  235) ;  State  v.  Garrett,  71  Or.  298, 
308  (141  Pac.  1123) ;  State.Y.  Randolph,  85  Or.  172 
(166  Pac.  555) ;  State  v.  Henderson,  72  Or.  201,  202 
(142  Pac.  581) ;  Debord  v.  Johnson,  11  Colo.  App.  402 
(53  Pac.  255);  O'Grady  v,  O'Grady,  162  Mass.  290, 
293  (38  N.  E.  196). 

As  said  in  State  v.  Dunn,  13  Idaho,  9  (88  Pac.  235), 
quoted  with  approval  in  State  v,  Randolph,  85  Or,  172 
(166  Pac.  555) : 

'*It  is  no  more  difficult  now  than  it  ever  has  been 
to  prove  ownership  in  an  unbranded  animal,  and  this 
statute  puts  the  owner  of  an  animal  branded  with  an 
unrecorded  brand  in  the  same  position  with  reference 
to  proof  of  its  ownership  as  if  it  had  no  brand  on  it 
at  all.'' 

Therefore  in  the  present  case,  it  was  competent  for 
the  prosecution  to  prove  the  ownership  and  identity 
of  the  steer  alleged  to  have  been  stolen  by  proof  other 
than  by  a  recorded  brand.    The  state  introduced  no 


Feb.  1919.]  State  v.  Warnbb.  31 

evidence  in  regard  to  a  brand  and  the  conrt  in  ruling 
upon  the  evidence,  as  well  as  in  the  charge  to  the  jury, 
plainly  stated  that  the  question  of  the  brand  did  not 
have  anything  to  do  with  the  case,  and  plainly  in- 
structed the  jury  to  the  effect  that  they  must  find  from 
the  evidence  other  than,  and  independent  of,  refer- 
ence to  a  brand,  that  the  steer  in  question  was  the 
property  of  J.  T.  Houston,  the  alleged  owner.  The 
counsel  for  defendant  upon  the  trial  of  the  cause  did 
not  contend  that  the  ownership  and  identity  of  the  ani- 
mal in  question  could  not  be  proved  by  testimony 
other  than  by  the  brand,  but  contended  that  the  ear 
and  flesh  marks  were  a  part  of  the  brand.  This  con- 
tention is  not  in  conformity  with  the  law.  Defend- 
ant's counsel  also  claim  that  J.  T.  Houston,  the  alleged 
owner  of  the  steer,  as  well  as  witness  Clarence  B. 
Harvey  stated  that  the  only  means  they  had  of  know- 
ing that  the  steer  belonged  to  Houston  was  by  the 
brand.  It  will  be  noticed  by  the  testimony  above 
quoted,  that  in  giving  their  reasons  for  knowing  the 
animal  in  question,  both  of  these  witnesses  referred  to 
the  earmark,  and  Mr.  Houston  in  his  testimony  plainly 
stated,  to  the  effect  that  independent  of  any  brand  he 
knew  the  steer  at  the  time  he  and  Harvey  examined  it 
in  August  **by  the  earmarks  and  wattles." 

The  testimony  of  these  witnesses  on  direct  exam- 
ination, especially  that  of  Mr.  Houston,  tended  to  show 
that  they  were  acquainted  with  the  steer,  and  that  the 
head  of  the  animal  killed  by  defendant  was  that  of  the 
steer  belonging  to  Houston.  Whether  upon  cross- 
examination,  they  gave  a  sufficient  reason  for  their 
knowledge  was  a  question  for  the  jury.  It  was  said  in 
State  V.  Dunn,  13  Idaho,  9  (88  Pac.  235),  at  page  15  of 
the  opinion : 
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^'Although  ownership  of  an  unrecorded  brand  may 
not  be  proven  by  parol,  still  the  brand  itself  may  serve  i 

as  the  means  to  the  owner  himself  for  identification 
of  the  animal  the  same  as  any  other  artificial  or  nat-  j 

ural  mark  might  do.  *  *  I 

This  is  a  reasonable  construction  of  the  statute.    It  : 

is  not  indicated  by  the  branding  law  that  a  man  in  j 

familiarizing  himself  with  the  description  of  his  cattle 
should  then  rely  upon  a  certificate  of  a  recorded  brand, 
or  be  prevented  from  depending  upon  any  kind  of  a 
distinguishing  mark  for  such  purpose.  It  is  only  in 
introducing  evidence  in  court  that  the  prohibition  of 
the  statute  applies.  The  evidence  also  tended  to  show 
that  about  the  10th  of  November,  1917,  when  the  sher- 
iff found  three  quarters  of  beef  in  the  possession  of 
the  defendant  Warner,  that  defendant  Warner  stated  , 

the  other  quarter  was  at  his  Desert  ranch ;  that  it  was 
the  meat  of  a  two  year  old  heifer  he  had  killed.  It 
appears  that  this  ranch  is  about  20  miles  from  War- 
ner's other  ranch,  and  there  was  evidence  indicating 
that  the  head  of  the  animal  which  he  had  recently 
killed  was  found  at  the  Desert  ranch,  and  was  the  head 
of  the  steer  described  by  Houston  and  Harvey,  it  being 
identified  by  the  red  spot  under  the  eye. 

The  statute  to  which  we  have  referred  should  be 
given  an  interpretation  which  will  tend  to  effect  the 
purpose  of  the  lawmakers.  The  main  purpose  thereof 
seems  to  be  to  emphasize  and  increase  the  force  of  evi- 
dence of  a  recorded  brand  upon  livestock,  and  to  pro- 
tect the  property  rights  of  the  owners  of  animals  hav- 
ing on  them  a  duly  recorded  brand.  Ear  and  flesh 
marks  on  livestock,  not  being  required  by  the  statute 
to  be  recorded,  are  governed  by  the  rules  independent 
of  the  statutory  enactment    The  evidence  in  the  case 
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was  amply  sufficient  to  be  submitted  to  the  jury,  and 
the  instructions  of  the  court  were  plain,  and  could  not 
have  been  misunderstood  by  the  jury.  The  reason 
given  by  the  court  for  stating  to  the  jury  that  the  ques- 
tion of  a  brand  was  not  in  the  case  may  not  be  per- 
fectly clear,  and  the  court  may  have  referred  to  ear- 
marks and  wattles  as  a  brand.  Nevertheless,  taking 
the  charge  as  a  whole,  it  clearly  and  fairly  submitted 
the  question  of  the  ownership  of  the  animal  and  other 
questions  to  the  jury. 

For  these  reasons,  I  am  unable  to  cpncur  in  the  con- 
clusion reached  by  Mr.  Justice  Johns.  The  testimony 
in  the  case  tended  to  show,  and  the  jury  believed 
beyond  a  reasonable  doubt  that  the  defendant  Warner 
was  guilty. 

The  judgment  of  the  lower  court  should  be  affirmed. 
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February  11,  1W9. 

In  Rb  board  OF  DIRECTORS  OF  NORTH  UNIT 

IRR.  DIST. 

GARD  V.  PECK. 

(178  Pac.  186.) 

Waters  and  WatereooxBes— Irrigatloii  DMrlctr— Legality  of  Orgaalsa- 
tion— ProceedlngB  to  Teat— Time. 

1.  Under  Laws  of  1917,  page  773|  Section  41,  directors  of  an  irri- 
gation district  bad  authority  to  petition  for  judicial  determination 
of  legality  of  its  organization,  and  legality  of  issue  and  sale  of  bonds, 
after  expiration  of  30  days  from  time  action  was  taken  by  County 
Court  organizing  district,  or  after  proceedings  for  sale  of  bonds. 

Statutes— Oonatnictioa—Inteiitloii  of  Legialatoro. 

2.  The  obvious  intention  of  the  legialature  in  a  statute  should  not 
be  defeated  by  constructioiu 

•lOr.— 8 
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Waters  and  Watercouises — Irrigation  Distilct^-Electioii — Oaavaas. 

3.  County  Court's  canvass  of  votes  at  election  on  question  of  or- 
ganization of  irrigation  district  held  not  erroneous  or  informal,  there 
also  having  'been  no  error  or  informality  in  declaring  result. 

Time — ^Notice— Exclusion  of  First  Day. 

4.  Under  Section  531,  L.  O.  L.,  excluding  the  first  day  in  computa- 
tion of  time  for  publication  of  legal  notice,  and  Laws  of  1917,  page 
754,  section  19,  requiring  at  least  15  days'  notice,  posting  on  October 
14th  of  notices  of  bond  election  to  be  held  October  ^th  held  in- 
Buf&cient. 

[As  to  computation  of  time,  see  notes  in  7  Am.  X>ee.  250;  46 
Am.  Bep.  410;  78  Abl  St.  Bep.  872.] 

Waters  and  Waterconrses— Irrigation  District— Orgaiiizatlon-—Validr 
Ity — Determination. 

5.  Improvement  company  incorporated  under  Laws  of  1911,  page 
256,  held  not  to  have  sufficiently  complied  with  Sections  5,  7  and  10, 
as  amended  by  Laws  of  1917,  page  132,  section  3,  of  Incorporation 
Act,  to  give  it  standing  as  protestant  in  proceedings  by  directors  of 
irrigation  district  to  test  legality  of  organization  of  district,  or  right 
to  make  objections  to  inclusion  of  its  lands  within  district. 

Waters  and  Watercourses— Irrigation  District— Lands  Included. 

6.  For  lands  to  be  excluded  from  irrigation  district  because  de- 
scribed in  articles  of  incorporation  of  improvement  company  filed 
pursuant  to  Laws  of  1911,  page  266,  it  must  be  shown  that  notice  of 
improvement  of  such  lands,  provided  for  in  Section  5,  has  been  exe- 
cuted and  recorded,  or  that  some  provision  has  been  made  so  that 
lands  can  be  irrigated  or  are  entitled  to  be  irrigated. 

From  Jefferson :  T.  E.  J.  Duffy,  Jndge. 

Department  2. 

This  is  a  special  proceeding  brought  on  petition  of 
H.  W.  Gard,  John  Henderson,  Fred  Fisher,  P.  N.  Vib- 
bert  and  A.  D.  Anderson,  as  a  board  of  directors  of 
the  North  Unit  Irrigation  District,  in  Jefferson 
County,  Oregon,  to  have  confirmed  under  the  provi- 
sions of  Section  41,  of  Chapter  357,  Laws  of  Oregon 
for  1917,  the  organization  of  the  North  Unit  Irri- 
gation District,  and  also  for  the  confirmation  and 
approval  of  the  proceedings  of  said  board  and  district 
in  the  election  for  the  issuance  and  sale  of  $5,000,000 
in  bonds  of  said  district;  also,  to  have  confirmed  and 
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approved  the  proceedings  of  the  board  in  issuing  war- 
rants of  the  district. 

The  Circuit  Court  rendered  a  decree  confirming  all 
of  the  proceedings  pertaining  to  the  organization  of 
the  North  Unit  Irrigation  District,  declared  the  dis- 
trict legally  organized  and  constituted,  confirmed  the 
issuance  of  the  warrants  of  the  district,  confirmed  the 
authorization  by  the  district  of  the  issuance  of  bonds 
in  the  sum  of  $5,000,000,  adjudged  the  same  to  be  valid 
obligations  of  the  district  and  overruled  the  protests 
of  the  protestants  J.  A.  Peck  and  The  Haystack  Dis- 
trict Improvement  Company.  Each  of  said  protes- 
tants has  prosecuted  separate  appeals  to  this  court. 

The  North  Unit  Irrigation  District  was  organized 
in  1916,  by  virtue  of  an  election  held  on  March  20, 
1916,  under  the  provisions  of  Chapter  223  of  the  Laws 
of  1911,  as  it  stood  prior  to  the  enactment  of  Chapter 
357,  Laws  of  1917,  amending  and  repealing  all  laws 
pertaining  to  irrigation  districts  prior  to  that  date. 
Within  thirty  days  after  the  election  held  for  the 
organization  of  the  district,  certain  property  holders 
and  assessment  payers  initiated  and  prosecuted  a  con- 
test of  the  election.  The  case  was  appealed  to  this 
court:  See  LinJcs  v.  Anderson,  86  Or.  508  (168  Pac. 
605, 1182), 

Eef  erring  first  to  the  protest  of  appellant  J.  A.  Peck 
after  the  commencement  of  the  present  proceeding, 
Peck  appeared  and  demurred  to  the  petition  of  the 
board  of  directors  upon  the  grounds:  First,  that  the 
court  had  no  jurisdiction  of  the  subject  matter  of  the 
proceeding;  second,  that  the  petitioners  have  no  legal 
capacity  to  bring  this  proceeding;  third,  insufficiency 
of  facts  stated  in  the  petition;  fourth,  several  differ- 
ent proceedings  are  improperly  united ;  fifth,  that  this 
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proceeding  has  not  been  commenced  within  the  time 
limited  by  Section  41  of  Chapter  357,  Laws  of  1917. 
Upon  the  demurrer  being  overruled  by  the  trial  court, 
Peck  filed  an  answer  and  alleged  that  he  is  an  inter- 
ested party,  and  the  owner  of  land  within  the  bound- 
aries oif  the  irrigation  district ;  admitting  many  allega- 
tions of  the  petition  of  the  board  of  directors  and 
denying  others,  and  further  answered  attacking  all  the 
proceedings  pertaining  to  the  organization  of  the 
North  Unit  Irrigation  District,  thereby  raising  all  of 
the  questions  submitted  and  discussed  in  the  case  of 
Links  V.  Anderson,  86  Or.  508  (168  Pac.  605,  1182). 

Modified. 

For  appellants  and  protestants  there  was  a  brief 
and  an  oral  argument  by  Mr,  W.  P.  Myers. 

For  respondents  and  petitioners  there  was  a  brief 
over  the  names  of  Mr.  Lewis  H.  Irving,  Mr.  WiUiam 
H.  Wilson  and  Mr.  J.  T.  Hinkle,  with  oral  arguments 
by  Mr.  Irving  and  Mr.  Wilson. 

BEAN,  J. — The  demurrer  to  the  petition  challenges 
the  right  of  the  directors  to  institute  these  proceed- 
ings. Section  41  of  Chapter  357,  Laws  of  1917,  see 
page  773,  under  which  this  proceeding  is  brought  pro- 
vides in  part  as  follows : 

'' Special  Procedure  for  Confirmation  Acts  of  Dis- 
trict. The  board  of  directors  of  an  irrigation  district 
organized  under  the  provisions  of  this  act,  may  by 
petition,  commence  special  proceedings  in  the  Circuit 
Court  of  the  county  in  which  the  office  of  such  district 
is  located,  for  the  purpose  of  having  a  judicial  exam- 
ination and  judgment  of  the  court  as  to  the  regularity 
and  legality  of  the  proceedings  in  connection  with  the 
organization  of  the  district  and  the  proceedings  of  the 
said  board  and  of  said  district  providing  for  and  an- 
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thorizing  the  issue  and  sale  of  the  bonds  of  said  dis- 
trict, whether  said  bonds  or  any  of  them  have  or  have 
not  been  sold,  or  disposed  of.  Proceedings  may  like- 
wise be  commenced  for  a  judicial  examination  and 
judgment  as  to  the  regularity  and  legality  of  the 
authorization  of  contract  with  the  United  States  and 
as  to  the  validity  of  said  contract,  whether  or  not  the 
same  shall  have  been  executed,  and  whether  or  not 
bonds  are  to  be  deposited  with  the  United  States.  All 
the  proceedings  in  connection  with  the  organization  of 
the  district  and  all  the  proceedings  providing  for  and 
authorizing  a  bond  issue  or  contract  with  the  United 
States  may  be  judicially  examined  and  determined  by 
the  court  in  one  special  proceeding  or  any  pari;  thereof 
may  be  separately  examined  and  determined  upon  by 
the  court  and  the  board  of  directors  shall  in  every  case 
have  confirmed  under  the  provisions  of  this  section, 
any  authorized  bond  issue  before  offering  same  or  any 
part  thereof  for  sale. ' ' 

Subdivision  (a)  of  this  section  requires  the  court 
to  fix  the  time  for  the  hearing  of  the  petition,  and 
order  the  clerk  to  give  and  publish  a  notice  of  the  fil- 
ing of  the  same  for  three  successive  weeks  in  a  news- 
paper; directs  what  the  notice  shall  state  and  gives 
other  details  and  provides  that:  **  •  •  Any  person 
interested  in  said  district,  or  in  the  issue  of  said  bonds 
may  demur  to  or  answer  said  petition.'*  Subdivision 
(b)  provides  that  upon  the  hearing,  the  court  shall  de- 
termine whether  the  notice  of  the  filing  of  the  peti- 
tion has  been  duly  given  and  published  and  shall  have 
power  and  jurisdiction  to  examine  and  determine  the 
validity,  and  approve  and  confirm — 

'*A11  of  the  proceedings  for  the  organization  of  said 
district  under  the  provision  of  said  act,  from  and  in- 
cluding the  petition  for  the  organization  of  the  dis- 
trict unless  theretofore  determined  as  in  this  act  pro- 
vided, and  all  other  proceedings  which  may  affect  the 
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legality  or  validity  of  said  bonds,  and  the  order  of  the 
sale  and  the  sale  thereof.  *  * 

*  *  The  court,  in  inquiring  into  the  regularity,  legality 
or  correctness  of  said  proceedings,  must  disregard  any 
error,  irregularity  or  omission  which  does  not  affect 
the  substantial  rights  of  the  parties  to  said  special 
proceedings.  •  •  '' 

Subdivision  (c)  is  as  follows : 

**The  board  of  directors  of  an  irrigation  district 
heretofore,  or  that  may  hereafter  be  organized,  may 
commence  special  proceedings  in  the  Circuit  Court  of 
the  county  in  which  the  office  of  such  district  is  located 
for  the  purpose  of  having  a  judicial  examination  and 
judgment  of  the  court  as  to  the  regularity  and  legality 
of  the  organization  of  said  district,  which  proceeding 
shall  be  conducted  in  the  same  manner  as  in  this  act 
provided  for  a  hearing  as  to  the  regularity  and  legal- 
ity of  the  proceedings  of  the  said  district,  providing 
for  the  authorizing  the  issue  and  sale  of  the  bonds  of 
the  district.  *  * 

Subdivision  (d)  reads  in  part: 

**The  board  of  directors  may,  within  the  time 
hereinafter  limited,  after  the  order  of  the  county  court 
declaring  the  organization  of  any  irrigation  district 
hereunder,  or  declaring  the  result  of  any  election  here- 
under, or  after  the  order  of  the  board  of  directors  of 
such  irrigation  district  including  or  excluding  any 
lands  in  or  from  said  district  or  declaring  the  result 
of  any  election,  general  or  special,  herein  provided 
for,  or  after  any  order  of  such  board  of  directors 
levying  any  assessment,  general  or  special,  or  order- 
ing the  issue  of  any  bonds  for  any  purpose  hereunder, 
or  after  the  order  determining  any  bond  issue  or  pro- 
viding for  the  same,  or  after  such  bond  issue,  bring  a 
proceeding  in  the  Circuit  Court  of  the  county  in  which 
the  district,  or  the  larger  portion  thereof,  is  situated 
for  the  purpose  of  determining  the  validity  of  any  of 
the  acts  or  things  in  this  section  above  enumerated. 
Said  proceeding  shall  be  a  proceeding  in  the  nature  of 
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a  proceeding  in  rew,  and  the  practice  and  procedure 
therein  shall  follow  the  practice  and  procedure  of  suits 
in  equity  so  far  as  the  same  shall  be  consistent  with 
the  determination  sought  to  be  obtained  except  as 
herein  provided.  •  •  »» 

Subdivision  (e)  provides  in  part: 

^^If  any  such  proceedings,  as  enumerated  in  this 
section  of  this  act,  shall  not  have  been  brought  by  the 
board  of  directors  within  thirty  days  after  the  entry 
of  the  order  or  performance  of  any  acts  in  this  section 
enumerated,  and  for  which  a  contest  is  by  said  section 
provided,  then  any  district  assessment  payer  or  other 
interested  person  may  bring  a  like  proceeding  in  the 
Circuit  Court  of  the  county  where  the  lands  embraced 
within  such  district,  or  the  majority  thereof,  are  sit- 
uated, to  determine  the  validity  of  any  of  the  acts, 
orders  or  things  enumerated  in  this  section  and  con- 
cerning which  the  right  of  contest  is  by  said  section 
given.  •  •  »» 

Section  49  of  the  act  so  far  as  material  is  as  follows : 

**  Nothing  in  this  act  shall  be  so  construed  as  to 
affect  the  validity  of  any  district  heretofore  organized 
under  the  laws  of  this  state,  or  its  rights  in  or  to  prop- 
erty, or  any  of  its  rights  or  privileges  of  whatsoever 
kind  or  nature ;  but  said  districts  are  hereby  made  sub- 
ject to  the  provisions  of  this  act  so  far  as  appli- 
cable. •  • 

.**And  where  districts  have  heretofore  been  organ- 
ized, or  bonds  authorized,  issued  or  sold  or  any  pro- 
ceedings have  been  undertaken  on  the  theory  that 
under  the  laws  as  they  then  existed,  assessments  might 
be  assessed,  levied  or  collected  as  hereinabove  pro- 
vided, said  organization,  authorization,  issuance  or 
sale  of  bonds  and  any  and  all  such  proceedings  are 
hereby  validated,  cured  and  confirmed,  and  said  dis- 
tricts shall  hereafter  proceed  and  be  governed  as  here- 
inabove provided  and  all  bonds  shall  hereafter  be  is- 
sued in  accordance  with  the  provisions  of  this  act. '  * 
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1,  2.  The  main  contention  of  protestant  Peck  in 
regard  to  the  demurrer  is  that  the  directors  of  the  irri- 
gation district  were  not  authorized  to  institute  these 
proceedings  for  the  purpose  of  having  a  judicial  exam- 
ination of  the  legality  of  the  organization  of  the  district 
and  the  authorization  of  the  issue  and  sale  of  bonds  of 
the  district  after  the  expiration  of  thirty  days  from 
the  time  such  action  was  taken  by  the  County  Court 
organizing  the  district,  or  after  the  proceedings  taken 
by  the  board  of  directors  of  the  district  for  the  au- 
thorization of  the  sale  of  bonds. 

This  involves  the  construction  of  portions  of  the  act 
referred  to.  The  first  portion  of  Section  41,  above 
quoted,  makes  plain  provision  for  proceedings  to  be 
instituted  by  the  board  of  directors  of  an  irrigation 
district  organized  under  the  provisions  of  the  act  for 
the  purpose  of  obtaining  a  confirmation  of  the  organ- 
ization of  the  district,  and  of  the  proceedings  authoriz- 
ing the  sale  of  bonds.  Such  confirmation  is  necessary 
under  the  provisions  of  this  section  before  offering 
such  a  bond  issue  for  sale.  Subdivision  (c)  of  Section 
41,  provides  for  such  proceedings  for  confirmation  of 
the  organization  of  an  irrigation  district  organized 
before  the  enactment  of  Chapter  357.  Section  49  of 
the  act  clearly  makes  all  irrigation  districts  thereto- 
fore organized  under  the  laws  of  this  state  subject  to 
the  provisions  of  the  act  of  1917.  The  scope  and  pur- 
pose of  this  act  is  to  provide  for  a  convenient  and  ex- 
peditious method  for  a  review  of  the  proceedings  relat- 
ing to  an  irrigation  district  in  order  that  the  acts  of 
the  directors  of  the  district  in  the  issuance  of  bonds 
may  be  adjudged  to  be  valid  or  invalid  before  the  sale 
of  such  bonds,  and  to  review  other  matters.  We 
therefore  find  in  the  first  portion  of  Section  41,  spe- 
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cific  authority  for  the  board  to  bring  such  proceedings 
without  limit  as  to  time  of  commencement. 

In  subdivision  (d)  of  this  section,  it  will  be  noticed 
that  among  many  other  things  there  is  a  general  clause 
referring  to  an  order  of  the  board  of  directors  pro- 
viding for  issuance  of  bonds.  This  taken  together 
with  subdivision  (e),  it  is  claimed  on  behalf  of  protes- 
tant  Peck  limits  the  time  for  instituting  proceedings 
for  the  examination  of  matters  relating  to  the  issuance 
of  bonds  to  thirty  days  after  the  entry  of  the  order,  or 
the  performance  of  any  act  enumerated  in  this  section. 
In  our  opinion  the  act  does  not  contain  such  limitation. 
Such  a  construction  of  subdivisions  (d)  and  (e)  would 
practically  nullify  the  plain  provision  for  the  com- 
mencement of  such  proceedings  particularly  provided 
in  the  first  portion  of  Section  41.  It  would  be  impos- 
sible in  accordance  with  such  construction  for  an  ex- 
amination of  matters  in  connection  with  the  organiza- 
tion of  the  district,  and  proceedings  authorizing  a 
bond  issue,  or  contract  with  the  United  States,  in  one 
special  proceeding  pursuant  to  the  plain  authorization 
in  the  first  part  of  Section  41,  as  in  the  ordinary  course 
of  business  it  would  not  be  expected  that  a  bond  issue 
would  be  authorized,  or  a  contract  with  the  United 
States  provided  for  within  thirty  days  after  the  or- 
ganization of  an  irrigation  district  The  general 
clause  in  regard  to  bonds  in  subdivision  (d)  does  not 
qualify  or  limit  the  particular  provisions  contained  in 
the  former  part  of  the  section  authorizing  proceedings 
to  be  instituted  in  court  by  the  directors.  The  obvious 
intention  of  the  legislature  should  not  be  defeated: 
See  Endlich  on  Inter,  of  Statutes,  §  329 ;  Black  on 
Inter,  of  Laws,  p.  136  et  seq.  The  demurrer  was 
therefore  properly  overruled. 
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In  regard  to  all  of  the  proceedings  relating  to  the 
organization  of  the  district  preceding  the  authoriza- 
tion of  the  issuance  of  bonds,  the  matters  pertaining 
thereto  were  contested  and  thoroughly  discussed  and 
passed  upon  by  Mr.  Justice  Bubnett  in  the  case  of 
Links  V.  Anderson,  86  Or.  508  (168  Pac.  605,  1182). 
The  decree  of  the  lower  court  in  that  case  declared  the 
North  Unit  Irrigation  District  to  have  been  **  legally 
created  and  organized"  and  regularly  constituted  and 
established.  The  decree  of  this  court  upon  the  appeal 
aflSrmed  such  decree.  By  virtue  of  such  authority  and 
for  the  reasons  given  in  that  case  all  of  the  proceed- 
ings pertaining  to  the  organization  of  the  North  Unit 
Irrigation  District  and  all  of  the  proceedings  of  the 
board  of  directors  of  the  district  up  to  the  time  of  the 
proceedings  for  the  authorization  of  the  sale  of  bonds 
should  be  adjudged  regular  and  legal,  and  approved 
and  confirmed. 

3.  However,  it  is  maintained  by  counsel  for  pro- 
testant  Peck  that  the  canvass  of  the  votes  at  the  elec- 
tion for  the  organization  of  the  irrigation  district  was 
not  passed  upon  in  the  former  case.  While  we  do  not  so 
view  it,  an  examination  of  the  record  discloses  that  the 
County  Court  of  JeflFerson  County  canvassed  the  votes 
at  such  election  held  on  the  twentieth  day  of  March, 
1916,  in  the  different  precincts  of  the  district,  ascer- 
tained the  result  to  be  247  ballots  cast  in  favor  of  the 
irrigation  district  and  129  ballots  against  the  organiza- 
tion of  such  district,  also  ascertained  the  result  as  to 
the  election  of  the  officers  of  the  district,  and  made  an 
order  in  which  all  of.  the  material  facts  are  recited  in- 
cluding the  holding  of  the  election,  notice  thereof,  the 
number  of  ballots  cast  by  the  electors  and  declared  the 
territory  described  in  such  order  duly  organized  as  an 
irrigation  district  under  the  name  and  style  and  to  be 
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known  as  the  '* North  Unit  Irrigation  District";  and 
declared  five  persons  who  had  received  the  highest 
number  of  votes  therefor,  duly  elected  as  directors, 
and  one  who  had  received  the  highest  number  of  votes 
for  the  oflBce  of  treasurer  of  the  district,  duly  elected 
as  such  treasurer,  and  ordered  the  county  clerk  to 
issue  certificates  of  election  to  each  of  such  officers  and 
that  the  order  be  filed  and  recorded  in  the  office  of  the 
county  clerk  of  that  county.  Whether  or  not  this  mat- 
ter is  res  adjudicata,  we  find  no  error  or  informality  in 
the  canvassing  of  the  votes  cast  at  the  election  for  the 
organization  of  the  district  or  in  declaring  the  result, 
and  the  same  is  declared  to  be  valid  and  regular. 

4.  We  come  next  to  the  important  matter  of  the  issu- 
ance of  the  bonds  of  the  district.  In  rendering  assist- 
ance to  the  officers  and  persons  interested  in  such  an 
irrigation  district  by  an  examination  of  the  proceed- 
ings, subdivision  (b)  of  this  section  makes  it  incum- 
bent upon  the  court  upon  the  hearing  of  such  special 
proceedings  to  determine  whether  the  notice  of  the  fil- 
ing of  the  petition  has  been  published  as  prescribed  in 
the  act,  and  determine  the  legality  of  all  the  proceed- 
ings for  the  organization  of  the  district  unless  thereto- 
fore determined.  The  court  is  also  required  to  exam- 
ine and  determine  the  validity  of  the  bonds  that  may 
have  been  authorized  by  the  district.  In  the  perform- 
ance of  this  duty  it  is  necessary  to  refer  to  Section  19 
of  the  act,  which  ordains  the  procedure  for  an  election 
for  bonds  to  the  effect  that  upon  the  order  of  the 
directors  an  election  shall  be  held  to  determine  whether 
bonds  in  an  amount  to  be  named  in  the  notice  shall  be 
issued  for  a  purpose  necessary  or  convenient  in  carry- 
ing out  the  provisions  of  the  act.  This  section  directs 
that  notice  of  such  election  must  be  given  by  posting 
notices  in  three  public  places  in  each  election  precinct  in 
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the  district  for  *  *  at  least  fifteen  days  prior  to  the  elec- 
tion/' and  also  by  publication  thereof  in  some  news- 
paper published  in  the  county,  where  the  oflSce  of  the 
board  of  directors  is  kept,  once  a  week  for  at  least 
four  successive  weeks  prior  to  the  election.  It  is 
shown  by  the  record  in  conformity  with  Section  833, 
L.  0.  L.,  that  the  notice  of  the  election  for  the  purpose 
of  determining  whether  or  not  the  said  district  should 
be  bonded  for  the  sum  of  $5,000,000  was  published  for 
the  required  length  of  time  in  a  newspaper  published 
in  Jefferson  County.  The  notice  states  that  an  elec- 
tion will  be  held  in  each  of  the  election  precincts  in  the 
district  on  the  twenty-ninth  day  of  October,  1917.  The 
affidavit  of  the  posting  of  notices  in  the  several  pre- 
cincts of  the  district  shows  that  **  three  notices  of  the 
bond  election  to  be  held  in  said  North  Unit  Irrigation 
District"  were  posted  in  each  of  the  several  precincts 
on  the  fourteenth  day  of  October,  1917.  Section  531, 
L.  0.  L.,  provides  in  part  that : 

'*The  time  for  the  publication  of  legal  notices  shall 
be  computed  so  as  to  exclude  the  first  day  of  publica- 
tion, and  to  include  the  day  on  which  the  act  or  event 
of  which  notice  is  given  is  to  happen,  or  which  com- 
pletes the  full  period  required  for  publication.'* 

It  has  already  been  noticed  that  such  election  notices 
must  be  posted  '*at  least  fifteen  days  prior  to  the  elec- 
tion." This  unquestionably  means  fifteen  full  days 
prior  to  such  time.  Counting  back  from  October  29, 
1917,  fifteen  days,  it  would  include  all  of  the  14th  of 
that  month.  Counting  the  other  way,  if  the  notices  of 
the  election  were  posted  on  the  14th  of  October  and 
remained  posted  for  *'at  least  fifteen  days  prior  to  the 
election,"  the  earliest  date  upon  which  the  election 
could  be  held  would  be  October  30th. 
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The  law  as, we  understand  it  is  mandatory  in  this 
respect.  Section  531,  L.  0.  L.,  and  the  decisions  of 
this  court  applying  the  same  are  plain  and  leave  no 
room  for  argument:  See  Ry^iearson  v.  Union  County, 
54  Or.  181  (102  Pac.  785) ;  Watson  v.  City  of  Salem, 
84  Or.  666  (164  Pac.  567,  1184),  where  the  question  is 
fully  discussed  by  Mr.  Justice  Harris;  State  ex  rd.  v. 
Macy,  82  Or.  81,  84  (161  Pac.  Ill) ;  5  McQuillin  on 
Municipal  Corporations,  §  2197,  and  notes. 

We  also  note  that  the  aflSdavit  of  the  posting  of  the 
notices  does  not  state  the  contents  of  such  notices,  or 
refer  to  them  except  in  a  general  way.  No  notice,  or 
copy  of  notice  is  attached  to  the  aflBdavit  of  posting. 

It  is  a  fundamental  principle  of  law  that  before  tak- 
ing a  person's  property  or  subjecting  his  property  to 
the  payment  of  a  sum  of  money,  the  statute  providing 
for  the  service  of  the  process  to  authorize  such  action 
must  be  complied  with :  Jones  v.  Salem,  63  Or.  126  (123 
Pac.  1096) ;  Paulson  v.  City  of  Portland,  16  Or.  450 
(19  Pac.  450, 1  L.  E.  A.  673, 149  U.  S.  30,  38^(37  L.  Ed. 
637, 13  Sup.  Ct.  Rep.  750). 

It  is  contemplated  by  the  irrigation  district  law  that 
in  the  issuing  and  sale  of  bonds  of  the  district,  the 
value  thereof  shall  not  be  depreciated  by  reason  of  a 
failure  to  comply  with  the  command  of  the  statute. 
This  is  a  newly  formed  irrigation  district  and  we  are 
not  advised  as  to  the  number  of  electors  in  the  district 
so  as  to  determine  whether  or  not  it  was  possible  for 
the  result  of  the  election  to  have  been  changed  if  all 
had  voted. 

The  giving  of  notices  of  a  bond  election  in  such  a  dis^ 
trict  as  directed  by  the  statute  is  a  jurisdictional  pre- 
requisite to  holding  a  valid  special  election,  the  time 
for  holding  of  which  is  not  fixed  by  law.  Before-  the 
directors  of  an  irrigation  district  would  be  authorized 
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to  issue  and  sell  bonds  of  the  district^  the  statiitory 
notices  must  be  given.  An  election  to  authorize  the 
issuance  of  bonds  held  before  the  expiration  of  the 
time  of  notice  is  nugatory:  State  v.  Sengstacken,  61 
Or.  455  (122  Pac.  292,  32  Ann.  Cas.  230) ;  9  E.  C.  L., 
§§  14, 15,  p.  991;  City  of  Lindsay  v.  Mack,  160  Cal.  647 
(117  Pac.  924) ;  State  v.  Park  Ridge,  61  N.  J.  Law,  151 
(38  Atl.  750) ;  City  of  Chanute  v.  Davis,  85  Kan.  188 
(116  Pac.  367). 

That  part  of  the  decree  of  the  trial  court  declaring 
all  of  the  proceedings  of  the  North  Unit  Irrigation 
District  or  the  board  of  directors  pertaining  to  the  au- 
thorization of  the  issuance  of  bonds  of  said  district  in 
the  sum  of  $5,000,000,  and  the  holding  of  the  election 
therefor,  and  the  posting  of  notices,  making  and  certi- 
fying the  returns  thereof,  to  be  regular,  and  authoriz- 
ing the  issue  of  said  bonds  of  the  district,  and  confirm- 
ing the  same,  must  be  reversed.  In  all  other  respects, 
the  decree  as  to  the  matters  contested  by  protestant 
Peck  is  affirmed. 

Appeal  op  The  Haystack  District  Impbovement 

Company. 

Upon  the  filing  of  the  petition  of  the  board  of  direc- 
tors of  the  North  Unit  Irrigation  District  in  the  Circuit 
Court,  the  Haystack  District  Improvement  Com- 
pany filed  its  answer  and  protested  against  the  inclu- 
sion of  certain  lands  aggregating  2,040  acres,  which  it 
is  alleged  the  improvement  company  is  organized  for 
the  purpose  of  irrigating,  and  which  are  described  in 
the  answer.  These  lands  are  included  within  the 
boundaries  of  the  North  Unit  Irrigation  District.  The 
answer  prays  for  a  decree  of  the  court  excluding  the 
lands  therein  described  from  the  irrigation  district. 
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The  record  shows  that  the  Haystack  District  Im- 
provement Company  filed  articles  of  incorporation 
under  the  provisions  of  Chapter  172,  Laws  of  Oregon 
1911,  page  256,  and  paid  the  required  organization  and 
annual  license  fees  to  the  Secretary  of  State. 

5.  It  is  contended  by  counsel  for  the  irrigation  dis- 
trict that  the  improvement  company  has  not  suffi- 
ciently complied  with  the  statute  so  as  to  give  it  a 
standing  in  court,  or  right  to  make  objections  to  the 
inclusion  of  such  lands  within  the  irrigation  district. 
Section  4  of  this  act  provides  what  the  articles  of  in- 
corporation shall  specify.    Section  5  reads  as  follows : 

**Upon  the  filing  of  said  articles  of  incorporation, 
the  owners  of  all  the  land  described  in  said  articles  of 
incorporation  shall  make,  subscribe  and  acknowledge, 
before  some  person  authorized  to  take  the  acknowledg- 
ment of  deeds,  a  notice  to  whom  it  may  concern  that 
the  lands  described  in  said  notice  will  be  improved  by 
irrigation  or  drainage  or  both  by  said  corporation 
under  the  provisions  of  this  act.  Said  notice  shall  be 
recorded  in  the  office  where  deeds  and  other  instru- 
ments affecting  the  title  to  real  property  are  recorded, 
of  the  county  or  counties  where  the  land  is  situated. 
From  and  after  the  recording  of  said  notice  all  the 
debts  and  obligations  of  said  corporation  theretofore 
or  thereafter  created  shall  be  a  lien  upon  all  the  land 
described  in  said  notice  prior  to  every  lien  attaching  to 
said  land  subsequent  to  the  date  of  recording  said 
notice,  except  state,  county  and  school  taxes,  whether 
such  debt  or  obligation  of  said  corporation  be  in  ex- 
istence at  the  time  such  later  lien  attaches  or  be 
created  afterwards ; .  and  said  lien  shall  not  be  per- 
sonal, but  shall  be  an  obligation  upon  the  land  and 
shall  run  with  the  land. '  ^ 

This  section  was  repealed  by  the  legislature  in  1917 : 
See  Laws  1917,  p.  131.  However,  Section  10  of  the  act 
as  amended  by  Chapter  lOl^  Laws  of  1917|  see  page 
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132,  provides  that  if  at  any  time  after  the  filing  of  said 
articles  of  incorporation,  or  any  amendment  thereof, 
the  owners  of  all  the  land  described  in  such  articles  of 
incorporation,  or  amendment  thereto,  shall  desire  to 
subject  said  land  to  the  indebtedness  incurred  by  said 
incorporation,  the  owners  of  all  such  land  described  in 
the  articles  of  incorporation,  or  amendment  thereto, 
shall  make,  subscribe,  acknowledge  and  record  a  notice 
the  same  as  prescribed  in  Section  5. 
Section  7  of  the  Laws  of  1911  is  in  part  as  follows : 

**XTpon  making  and  filing  the  articles  of  incorpora- 
tion and  recording  of  the  notice,  as  herein  provided, 
the  persons  appointed  in  said  articles  as  directors  and 
their  successors  in  office,  associates  and  assigns,  by  the 
name  assumed  in  such  articles  shall  thereafter  be 
deemed  a  body  corporate  with  power. 

**1.  To  sue  and  be  sued. 

'*2.  To  contract  and  be  contracted  with.  •  •  " 

The  several  following  subdivisions  of  this  Section  7 
empower  the  corporation  to  take  measures  to  procure 
irrigation  or  drainage  works.  Section  10  of  the  act 
as  amended  provides  that  '^  after  the  making  and  re- 
cording of  said  notice  by  all  owners  of  land  described 
in  said  articles  of  incorporation,  or  any  amendment, '* 
the  members  may  authorize  the  expenditure  of  money 
for  preliminary  investigation  and  report  upon  the 
plans  and  cost  of  construction  of  the  irrigation  system, 
and  then  authorize  proceedings  for  obtaining  an  irri- 
gation system  among  which- is  the  sale  of  bonds.  It 
therefore  appears  from  the  statute  that  it  was  a  neces- 
sary requirement  in  order  to  complete  the  organiza- 
tion of  the  improvement  company,  and  authorize  the 
purchase,  construction,  or  obtaining  of  works  by  the 
corporation  for  the  purpose  of  irrigating  land,  that  the 
notice  provided  for  in  Section  5,  which  in  eflFect  pledges 
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the  land  described  in  the  articles  of  incorporation  to 
the  payment  of  the  obligations  of  the  corporation 
should  be  subscribed,  acknowledged  and  recorded  as 
provided.  After  the  filing  of  the  articles  of  incorpora- 
tion and  the  recording  of  such  a  notice,  according  to 
the  provisions  of  Section  7,  and  Section  10  as  amended, 
the  corporation  is  empowered  to  sue  and  be  sued  and  to 
act  as  a  corporation  for  the  purposes  named.  In  other 
words,  the  execution  and  recording  of  the  notice  men- 
tioned is  what  gives  life  and  force  and  responsibility 
to  the  corjwration.  The  record  does  not  disclose,  and 
it  is  not  claimed  on  behalf  of  the  Haystack  District 
Improvement  Company  that  Section  5  of  the  Laws  of 
1911,  or  Section  10  as  amended,  has  been  complied 
with.  According  to  the  plain  provisions  of  the  statute 
referred  to,  with  which  the  organizers  of  the  improve- 
ment company  have  failed  to  comply,  it  is  not  em- 
powered to  sue  or  be  sued  and  has  no  standing  in  these 
proceedings.  The  owners  of  land  within  the  limits  of 
the  proposed  district  improvement  company  have  not 
appeared  in  these  proceedings,  or  objected  to  their 
lands  being  included  within  the  irrigation  district.  It 
is  not  shown  that  they  rely  upon  any  other  source  than 
that  proposed  in  the  North  Unit  Irrigation  District  for 
supplying  their  lands  with  water. 

6.  Subdivision  (d)  of  Section  25,  Chapter  223,  Laws 
of  1911,  page  397,  makes  it  the  duty  of  the  board  of 
directors  of  an  irrigation  district  upon  petition  there- 
for, by  the  owner  or  owners  to  exclude  from  such  dis- 
trict, all  lands  **  which  are  already  irrigated,  or  en- 
titled to  be  irrigated,  from  another  source  or  by 
another  system  of  irrigation  works.*'  The  same  pro- 
visions are  also  found  in  subdivision  (d)  of  Section  37 
of  Chapter  357,  Laws  of  1917 :  See  Rathfon  v.  Payette- 
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Oregon  Slope  Irr.  Dist,  76  Or.  606,  614  (149  Pac. 
1044). 

In  order  for  lands  to  be  excluded  from  an  irrigation 
district  for  the  reason  that  such  lands  are  described  in 
the  articles  of  incorporation  filed  pursuant  to  Chapter 
172,  Laws  of  1911,  page  256,  it  must  be  shown  that  the 
notice  provided  for  in  section  5  has  been  executed  and 
recorded  as  therein  directed,  or  that  some  provision  has 
been  made  so  that  such  lands  can  be  irrigated,  or  are 
entitled  to  be  irrigated.  No  facts  indicating  that  the 
lands  mentioned  should  be  excluded  from  the  irriga- 
tion district  have  been  proved  in  this  case.  It  is  not 
claimed  that  such  land  would  not  be  benefited  by  irri- 
gation. The  Haystack  District  Improvement  Com- 
pany does  not  appear  to  own  the  lands  or  have  any 
claim 'upon  them. 

That  part  of  the  decree  of  the  lower  court  including 
the  lands  described  in  the  answer  of  the  Haystack  Dis- 
trict Improvement  Company  within  the  boundaries  of 
the  North  Unit  Irrigation  District  and  denying  the 
protest  of  the  Haystack  District  Improvement  Com- 
pany is  affirmed.  Upon  both  of  these  appeals,  each 
party  will  pay  his  own  costs.  Modified. 

Benson  and  Johns,  JJ.,  concur. 

Mr.  Justice  Olson  took  no  part  in  deciding  this  case, 
his  term  of  office  having  expired  after  the  hearing. 
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Argued  December  13^  1918,  reversed  February  11^  1919. 

BERRIDGE  v.  NICKELL. 

(178   Pac.  353.) 

Ooimtioih-^oiiip«ii8atioii  of  Accoontaiitfl — Statate— MandaitorT  Provl- 
flioQfl — "Antiiorized  and  Empowered." 

1.  The  words  '*airthori*ed  and  empowered,"  used  in  Laws  of  1917, 
page  481,  providing  that  every  county  whose  books  and  accounts 
were  audited  under  Laws  of  1913,  page  545,  and  which  have  not  paid 
accountants  making  audit^  is  authorized  and  empowered  to  compen- 
aate  accountants,  are  mandatory  and  not  permissive. 

[As  to  power  of  county  or  other  municipal  corporation  to  em- 
ploy expert  accountants  to  examine  public  accounts  and  records, 
•ee  note  in  Ann,  Cas.  1913B,  1087.] 

From  Yamhill :  Habby  H.  Belt,  Judge, 

Department  2. 

Proceedings  in  mandamus  by  Arthur  Berridge  and 
another^  doing  business  as  Arthur  Berridge  &  Co., 
against  W.  W.  Nickell,  County  Judge  of  Yamhill 
County,  and  others.  From  the'  judgment  rendered, 
plaintiffs  appeal.  Reversed,  and  judgment  entered  in 
favor  of  plaintiffs. 

Bevebsed.    Judgment  Entebed. 

For  appellants  there  was  a  brief  with '  oral  argu- 
ments by  Mr.  Andrew  M.  Crawford  and  Mr.  Frank 
Holmes. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Roswell  L.  Conner^  District  Attorney. 

McBRIDE,  C.  J. — This  is  a  proceeding  in  mandamus 
to  compel  the  County  Court  to  pass  upon  a  claim  of 
plaintiffs  for  services  rendered  in  auditing  the  books 
and  accounts  of  Yamhill  County,  pursuant  to  a  con- 
tract with  the  State  Insurance  Commissioner.    The 
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facts  are  practically  identical  with  those  in  Mackenzie 
V.  Douglas  County,  post,  p.  375  (178  Pac.  350),  and  the 
reasoning  in  that  case  applies  here. 

Plaintiffs  had  begun  an  action  claiming  the  right  to 
recover  under  the  provision  of  Chapter  286,  Laws  of 
1913,  but  after  the  opinions  of  this  court  were  rendered 
in  Mackenzie  v.  Douglas  County,  81  Or.  442  (159  Pac. 
625,  1033),  and  Berridge  v.  Marion  County,  81  Or.  391 
(159  Pac.  628),  they  refused  to  proceed  further  and 
their  action  was  dismissed  for  want  of  prosecution. 
When  Chapter  252,  Laws  of  1917,  was  enacted  plaintiffs 
again  presented  their  claim,  but  the  County  Court  re- 
fused to  take  any  action  whatever  and  thereupon  plain- 
tiffs brought  this  proceeding  to  compel  the  court  to 
pass  upon  their  claim. 

In  addition  to  what  is  said  in  Mackefizie  v.  Douglas 
County,  we  may  add  that  in  our  opinion  the  words 
*' authorized  and  empowered''  used  in  Chapter  252, 
Laws  of  1917,  are  mandatory  and  not  permissive,  the 
rule  being  that  where  these,  or  like  words,  are  used  in  a 
statute  to  provide  for  the  doing  of  some  act  required 
by  public  duty  or  justice  or  where  the  rights  of  a  citi- 
zen are  concerned,  they  will  be  construed  as  manda- 
tory: See  title,  ** Authorize,'*  1  Words  &  Phrases,  647. 

The  judgment  of  the  Circuit  Court  is  reversed  and  a 
judgment  will  be  entered  here  directing  the  County 
Court  to  pass  upon  the  claim. 

Bevebsed.    Judgment  Entebed. 

Bean,  Johns  and  Burnett,  J  J.,  concur. 
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KLAMATH  WATER  USERS'  ASSN.  v.  MARTIN. 

(178  Pac.  356.) 

WatMB  and  Wateroonrse^— Inigatloii— Suit  by  Watw  Trsen*  Aaaoda- 
tlon — Complaints 

1.  Demurrer  to  complaint  of  water  users'  association  seeking  to 
foreclose  lien  said  to  have  been  given  in  connection  with  subscription 
to  its  capital  stock  held  properly  sustained,  where  nothing  was  stated 
respecting  powers  or  purposes  of  plaintifT  company  Indicating  it  had 
authority  to  maintain  suit. 

Waters  and  Waterconnea  —  Irrigation  —  Complaint  by  Water  Usen' 
Aaaociation  to  Foreclose  Lien — ^Demurrer. 

2.  Complaint  of  water  users'  association  seeking  to  foreclose  lien 
said  to  have  been  given  in  connection  with  subscription  to  its  capital 
stock,  one  allegation  being  that  payment  was  to  consist  in  applying 
to  the  United  States  government  for  water  rights,  and  paying  to 
the  United  States  the  rates  demanded  for  such  privileges,  held  de- 
murrable as  not  showing  that  any  privity  existed  between  general 
government  and  plaintiff. 

Waters  and  Watercourses — Salt  by  Wator  Users'  Association— Com- 
plaint-^Demnrrer. 

3.  Complaint  of  water  users'  association,  to  foreclose  lien  said  to 
have  been  given  in  connection  with  subscription  to  its  capital  stock, 
which  did  not  allege  subscriber  was  owner  of  land  involved  so  as  to 
be  authorized  to  impress  lien  upon  it,  and  did  not  aver  successors  in 
title,  if  he  had  any,  took  with  notice  of  alleged  encumbrance,  though 
averring  subscription  was  acknowledged  to  entitle  it  to  record,  held 
demurrable. 

Waters  and  Watercourses — Sobeeriptton  to  Stock  of  Watsr  Users' 
Association— Bigbt  to  Record. 

4.  Subscription  by  land  owner  to  capital  stock  of  water  users'  asso- 
ciation, making  assessments  lien  on  land,  held  not  instrument  entitled 
to  record  so  as  to  import  notice  to  purchasers  of  land,  though  its 
execution  was  acknowledged. 

Waters  and  Watercourses  —  Sabscilption  to  Stock  of  Water  Users' 
Association^Becord, 

5.  Record  of  subscription  to  capital  stock  of  water  users'  associa- 
tion in  certain  book  of  mortgages  did  not  impart  constructive  notice 
of  lien  arising  under  subscription  to  anyone  interested  in  the  land, 
where  the  instrument  was  not  entitled  to  record. 

From  Klamath :  Delmok  V.  Kuykendall,  Judge. 

Department  1. 

Apparently  this  is  a  suit  to  foreclose  a  lien  said  to 
have  been  given  in  connection  with  the  subscription  to 


r 
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the  capital  stock  of  the  plaintiflf.  The  complaint  opens 
with  the  statement  that  the  plaintiflf  is  now  and  at  all 
the  times  mentioned  was  a  corporation  organized  and 
existing  under  the  laws  of  Oregon,  with  its  principal 
place  of  business  at  Klamath  Falls.  No  intimation  is 
given  in  the  pleading  respecting  the  purposes  or 
powers  of  the  plaintiff.  It  is  further  stated  in  sub- 
stance that  on  December  29,  1905,  H.  F.  Murdoch  and 
Christine  Murdoch  executed  under  their  seals  and  ac- 
knowledged so  as  to  entitle  the  same  to  record,  a  cer- 
tain stock  subscription  which  was  delivered  to  the 
Klamath  Water  Users*  Association  and  by  it  accepted 
January  6,  1906,  subscribing  for  and  agreeing  to  take 
101  shares  of  the  capital  stock  of  the  corporation,  and 
that  the  instrument  provided  that  the  shares  and  all 
rights  and  interests  represented  thereby  are  insep- 
arably appurtenant  to  certain  described  real  estate. 
No  statement  is  made  about  who  was  the  owner  of  the 
land  at  that  time.  The  subscription  paper  itself  is 
made  an  exhibit  attached  to  and  constitutes  a  part  of 
the  complaint. 

By  the  subscription  it  is  said  that  the  rights  accru- 
ing under  the  stock  are  appurtenant  to  the  land,  unless 
such  rights  shall  become  forfeited  **  under  the  provi- 
sions of  this  contract  or  of  by-laws  of  this  association 
or  by  operation  of  law,  or  by  voluntary  abandonment 
thereof  by  deed,  grant  or  other  instrument,  or  by  non- 
user  for  the  term  prescribed  by  law."  It  is  provided 
also  that  if  irrigation  of  the  land  becomes  impracti- 
cable, the  rights  conferred  by  the  subscription  may  be 
transferred  to  other  lands ;  that  every  transfer  of  title 
to  land  shall  operate  also  to  pass  title  to  the  shares 
and  rights  thereunder,  and  upon  proper  notification 
thereof  the  officers  shall  transfer  the  stock  on  the  books 
of  the  concern.    A  transfer  of  the  stock  is  declared  to 
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be  void  if  undertaken  separate  from  a  transfer  of  the 
land.  The  following  provisions  appear  in  the  instru- 
ment: 

**As  a  condition  of  continued  ownership  of  said 
shares  of  stock  and  participation  in  any  of  the  benefits 
thereof,  the  undersigned  or  his  transferee,  agrees  to 
make  prompt  application  for  a  water  right  to  the 
proper  authorities  of  the  United  States  for  the  land 
represented  by  his  shares,  and  duly  proceed  to  the  per- 
fection thereof,  in  full  compliance  with  the  law  appli- 
cable thereto,  and  the  rules  and  regulations  established 
in  pursuance  thereof,  as  soon  as  oflScial  announcement 
shall  be  made  that  water  for  such  land  is  available 
from  the  works  constructed,  owned  or  controlled  by  the 
United  States. 

*  *  Upon  the  failure  of  the  undersigned  or  his  succes- 
sor to  make  prompt  application  for  such  water  right 
for  the  said  land  or  to  comply  promptly  and  in  good 
faith  with  the  law  and  the  rules  and  regulations  appli- 
cable thereto,  he  shall  forfeit  to  the  association  the 
said  shares  of  stock  and  all  rights  incident  thereto  or 
that  could  by  any  means  be  claimed  thereunder;  and 
the  undersigned,  his  heirs  and  assigns,  shall  thereafter 
have  no  right  whatsoever  as  a  member  or  shareholder 
of  this  Association,  as  to  such  shares." 

It  is  said  also  in  substance  that  no  payment  for 
shares  shall  be  required  except  in  the  following  man- 
ner: The  subscriber  shall  make  application  to  the 
proper  representative  of  the  United  States  for  a  water 
right  at  a  rate  not  to  exceed  one  share  for  each  acre, 
and  when  all  the  payments  required  for  such  right 
shall  be  made  and  proper  evidence  thereof  is  adduced 
the  subscriber  *s  stock  shall  be  deemed  to  be  fully  paid 
up,  but  until  so  paid  up  the  payments  due  thereon  shall 
be  a  lien  upon  the  said  land  and  the  shares  of  stock, 
to  be  enforced  as  upon  a  foreclosure  of  a  mortgage. 
It  is  stipulated  also  that  assessments  as  they  are  levied 
shall  become  a  lien  upon  the  lands  of  the  subscriber 
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and  his  transferee  against  which  they  shall  be  levied, 
likewise  to  be  foreclosed. 

The  complaint  states  that  on  November  18, 1908,  the 
Secretary  of  the  Interior  gave  notice  that  water  would 
be  furnished  from  the  Klamath  project  during  the  irri- 
gation  season  of  1909  for  irrigable  lands  in  the  town- 
ship in  which  the  land  here  involved  is  situated  and 
upon  which  this  suit  seeks  to  foreclose  a  lien,  and  it 
specified  the  charges  for  construction  and  maintenance 
of  the  irrigation  system  established  by  the  United 
States.  It  is  averred  also  in  the  complaint  that  on 
May  23,  1910,  the  board  of  directors  of  the  plaintiff 
levied  an  assessment  for  eight  cents  per  share  against 
the  owners  of  and  subscribers  therefor,  declaring  the 
same  to  be  a  lien  upon  those  shares  and  upon  the  lands 
to  which  they  were  appurtenant,  to  raise  revenue  for  the 
expenses  of  the  association  for  the  year  ending  May  1, 
1911,  and  further  ordered  that  an  assessment  be  levied 
to  meet  the  maintenance  and  construction  charges  pre- 
scribed in  the  notice  of  the  Secretary  of  the  Interior. 
The  plaintiff's  pleading  goes  on  to  state  that  Murdoch 
and  his  wife  on  April  19,  1906,  conveyed  the  land  to 
Dewey,  and  recites  mesne  conveyances  until  the  title 
was  quitclaimed  to  S.  E.  Martin,  April  16,  1914.  The 
defendant  Patterson  is  described  as  holding  a  mort- 
gage against  the  defendant  Martin,  the  lien  thereof 
being  alleged  as  inferior  to  the  plaintiff's  lien  for  calls 
upon  the  stock. 

Five  other  further  and  separate  causes  of  suit  for 
the  succeeding  years  down  to  and  including  1915  were 
set  up.  As  a  seventh  cause  of  suit  the  history  of  the 
land  and  its  conveyances  is  narrated,  with  certain 
statements  concerning  a  contract  made  by  the  United 
States  and  the  plaintiff  about  the  duty  of  the  latter  to 
collect  assessments  from  its  stockholders,  and  finally 
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it  is  charged  that  the  defendant  Martin  has  repudiated 
the  stock  subscription  and  contract  signed  by  Murdoch. 
Under  this  cause  of  suit  the  plaintiff  seeks  to  compel 
Martin  specifically  to  perform  the  subscription  con- 
tract already  mentioned. 

A  general  demurrer  to  the  complaint  was  sustained 
by  the  court  and,  the  plaintiff  refusing  further  to 
plead,  a  decree  was  entered  dismissing  this  suit  and  the 
plaintiff  appeals.  Affibmbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  Irwin. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  S.  Wiley. 

BUENETT,  J.— 1,  2.  There  are  several  reasons  for 
sustaining  the  demurrer.  In  the  first  place,  there  is 
nothing  stated  respecting  the  powers  or  purposes  of 
the  plaintiff  company  indicating  in  any  way  that  it  has 
authority  to  naaintain  this  suit.  Again,  it  is  said  that 
payment  shall  consist  substantially  of  applying  to  the 
United  States  government  for  water  rights  and  paying 
to  the  United  States  the  rates  which  it  demands  for 
such  privileges.  The  complaint  does  not  show  that 
any  privity  exists  between  the  general  government  and 
the  plaintiff  as  to  the  first  six  causes  of  suit,  authoriz- 
ing the  plaintiff  to  enforce  payment  to  the  United 
States.  The  contract  itself  does  not  award  a  lien  to 
any  individual,  but  impersonally  says  that  the  assess- 
ments shall  constitute  a  lien,  without  stating  in  whose 
favor  the  lien  exists.  As  between  the  corporation  and 
the  subscriber,  the  contract  itself  provides  the  penalty 
for  a  breach  thereof  in  stating  that  failure  to  make 
application  for  water  rights  shall  forfeit  to  the  associa- 
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tion  the  shares  of  stock  and  all  rights  incident  thereto, 
and  that  the  subscriber,  **his  heirs  and  assigns  shall 
thereafter  have  no  right  whatsoever  as  a  member  or 
shareholder  of  this  association  as  to  such  shares.*' 

It  will  be  noted  that  this  forfeiture  is  not  optional  at 
the  will  of  either  party.  Bo^h  parties  hf^ve  stipulated 
that  this  consequence  shall  follow  inevitably  upon  the 
failure  to  apply  to  the  general  government  for  water. 
It  is  the  exclusive  penalty  both  parties  have  devised 
for  the  designated  breach  of  the  subscriber's  covenant. 

3-5.  It  is  not  alleged  that  Murdoch  was  the  owner  of 
the  land  so  as  to  be  authorized  to  impress  a  lien  upon 
it.  Neither  is  it  averred  that  his  successors  in  title,  if 
he  had  any,  took  with  notice  of  the  alleged  encum- 
brance. It  is  true  that  the  complaint  avers  that  the 
subscription  was  acknowledged  so  as  to  entitle  the 
same  to  record.  As  to  the  first  six  causes  of  suit,  it  is 
not  stated  that  the  instrument  was  in  fact  recorded. 
Neither  is  it  an  instrument  entitled  to  record  so  as  to 
impart  notice.  The  mere  fact  that  the  execution  of  a 
document  is  acknowledged  does  not  entitle  it  to  record 
unless  there  is  a  statute  providing  for  the  same.  It  is 
true  that  in  the  seventh  cause  of  suit  it  is  stated  that 
the  instrument  was  recorded  in  a  certain  book  of  mort- 
gages, but  not  being  entitled  to  record  this  does  not 
impart  constructive  notice  to  anyone  interested  in  the 
land.  The  situation  in  that  respect  is  analogous  to 
that  found  in  Mnsgrove  v.  Bonser,  5  Or.  313  (20  Am. 
Eep.  737),  where  it  is  held  that  an  instrument  not  en- 
titled to  record  imparted  no  constructive  knowledge  to 
a  subsequent  holder  of  the  title  to  the  land  described  in 
the  conveyance.  The  present  complaint  does  not  state 
that  Martin  had  any  actual  knowledge  of  the  contract 
of  subscription  or  its  terms.  Other  reasons  might  be 
adduced  to  show  the  defective  nature  of  the  primary 
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pleading.    The  foregoing,  however^  are  deemed  suffi- 
cient to  justify  the  ruling  of  the  Circuit  Court. 
Its  decree  is  affirmed.  '  Affibmei), 

Bean,  Benson  and  Habbis,  JJ.,  concur. 


Argned  April  23,  reargued  July  16,  reversed  and  dismissed  September 
17,  1918,  rehearing  denied  February  11,  1919. 

GILBERT  V.  GLOBE  &  RUTGERS  FIRE  INS.  CO.* 

(174  Pac.  1161;  178  Pac.  358.) 

Xnsaranee—Tbne  to  Sue. 

1.  If  insurer  was  estopped  to  plead  time  limitation  by  its  promises 
to  pay  policy,  tbe  estoppel  was  removed  when  insured  was  notified 
that  insurer  denied  liability  and  would  contest,  and  upon  receipt  of 
such  notice  insured  had  a  reasonable  time  in  which  to  commence 
action. 

Insnrance — ^Tima  to  Saa. 

2.  Insured's  estoppel  to  plead  policy  time  limitation  being  removed 
by  its  notifying  insured  that  it  denied  liability,  insured's  suit  was 
not  brought  within  a  reasonable  time,  where  it  was  not  brought  until 
two  years  and  eight  months  after  such  notification. 

Bisorance — Gamlshinent — ^Time  Llmltatioii  In  Policy. 

3.  Where  policy  required  action  thereon  to  be  brought  within  one 
year  of  loss,  the  fact  that  insurer  was  garnished  by  creditor  of  in- 
sured pending  settlement  of  loss,  and  refused  to  settle  loss  while  gar- 
nishment proceeding  was  pending,  did  not  amount  to  waiver  of  time 
limitation  in  policy. 

[As  to  limitation  of  actions  on  fire  insurance  policies,  see  note 
in  28  Am.  St.  Bep.  583.] 

ON  BEHEARINO. 

Iiisiinuice— Tlma  Uznitatlon  of  Policy— Estoppel  to  Plaadr—Kulliflca- 
tion. 

4.  Where  holder  of  fire  policy,  requiring  action  within  year  of  loss, 
failed  to  commence  action  against  insurer  within  12  months  after 
being  notified  insurer  repudiated  claim,  his  action  was  barred;  any 
estoppel  of  insurer  to  plead  time  limitation  effected  by  promises  to 
pay  policy  having  been  nullified. 

*For  authorities  passing  on  the  question  of  stipulation  limiting  time 
for  suit  on  insurance  policy,  when  begins  to  run,  see  notes  in  47 
Ii.  S.  A.  966;  48  la.  B.  A.  (N.  8.)  906.  KsPOBTlft. 
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From  Marion:  Pebcy  B.  Ejjlly,  Judge. 

In  Banc. 

On  June  14,  1912,  for  value,  the  defendant  executed 
to  plaintiff  its  certain  standard  fire  insurance  policy 
for  $1,200  on  a  beach  cottage  in  Gearhart  Park.  On 
October  2, 1912,  while  the  policy  was  in  force,  the  prop- 
erty was  totally  destroyed  by  fire.  The  defendant  was 
promptly  notified  of  the  loss  and  about  October  16, 
1912,  the  plaintiff  with  T.  C.  Shankland  as  the  adjuster 
of  the  defendant  and  at  his  request  made  a  trip  to 
Gearhart  for  the  purpose  of  adjusting  the  loss. 
Shankland  fixed  the  amount  of  the  loss  at  $1,531,  and 
thereafter  they  returned  together  to  Portland.  The 
claim  was  never  paid  and  outside  of  some  personal  in- 
terviews with  the  agent  of  the  company  and  the  writing 
of  some  letters  to  the  home  oflSce  insisting  upon  pay- 
ment, nothing  further  was  done  by  the  plaintiff  prior 
to  the  commencement  of  this  action.  Pending  the 
adjustment  of  the  loss,  the  representative  of  the  As- 
toria Box  and  Lumber  Company  had  a  conference 
with  Shankland,  after  which  that  company  commenced 
an  action  against  the  plaintiff  upon  an  alleged  claim 
of  about  $500,  sued  out  a  writ  of  attachment  and  caused 
a  garnishee  process  to  be  served  upon  the  defendant  to 
secure  the  claim. 

Plaintiff  commenced  this  action  on  June  29,  1916. 
The  policy  provides  that  in  the  event  of  loss  the  in- 
sured "within  sixty  days  after  the  fire,  unless  such 
time  is  extended  in  writing  by  the  company,  shall  ren- 
der a  statement  to  the  company  signed  and  sworn  to 
by  said  insured,*'  as  to  certain  matters  and  things 
therein  required.    It  also  provides : 

**No  suit  or  action  on  this  policy  for  the  recovery 
of  any  claim  shall  be  sustainable  in  any  court  of  law 
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or  equity  until  after  the  full  compliance  by  the  insured 
with  all  the  foregoing  requirements,  nor  unless  com- 
menced within  twelve  months  next  after  the  fire.'* 

In  his  complaint  the  plaintiff  alleges  that  he  kept 
and  performed  all  of  the  terms  and  conditions  of  the 
policy  by  him  to  be  kept  and  performed;  that  after 
the  garnishee  process  was  served  he  demanded  of  de- 
fendant that  it  pay  the  amount  of  the  policy;  that 
''said  demand  was  repeatedly  made  and  said  defend- 
ant herein  represented  that  said  payment  Would  be 
made  and  said  loss  fully  adjusted  and  settled  as  soon 
as  said  pretended  garnishment  proceedings  had  been 
determined  and  disposed  of;  that  ''said  representa- 
tions and  promises  on  the  part  of  defendant  in  refer- 
ence to  said  settlement  of  said  loss  were  continued 
until  after  one  year  had  elapsed  from  the  date  of  said 
fire  as  herein  set  forth  and  alleged,  and  then,  and  after 
that  date  said  company  refused  to  make  settlement  of 
said  loss  or  any  part  of  said  $1,200  absolutely'';  that 
such  representations  and  promises  were  made  to  de- 
ceive the  plaintiff  and  that  by  reason  thereof  he  did 
not  commence  his  action  ' '  upon  said  policy  within  the 
time  limit  therein,  to  wit:  one  year;  and  said  plaintiff 
believed  said  representations  to  be  true  and  relying 
thereon,  was  induced  thereby  not  to  bring  said  action 
within  said  time  aforesaid ' ' ;  that  such  representations 
were  false  and  fraudulent  and  were  made  without  any 
purpose  or  intent  of  complying  therewith  and  to  de- 
ceive and  mislead  the  plaintiff;  that  he  relied  thereon 
"and  on  account  of  said  representations  and  said  con- 
duct defendant  ought  not  now  to  be  permitted  to  say 
that  this  action  was  not  commenced  within  the  time 
limited  by  said  policy/' 

To  the  complaint  the  defendant  filed  an  amended 
answer,  denying  any  and  all  of  its  material  allega- 
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tions,  except  as  to  the  issuance  of  the  policy,  and, 
among  other  grounds  of  defense  and  for  a  further  and 
separate  answer,  alleged  that  the  ''proof  of  loss*'  was 
not  made  within  sixty  days  after  the  fire,  as  provided 
for  in  the  policy,  and  that  the  action  was  not  com- 
menced within  the  time  specified  by  the  terms  of  the 
policy. 

To  this  answer  the  plaintiff  filed  a  further  and  sepa- 
rate reply  in  which  he  alleged  facts  tending  to  show 
that  the  defendant  was  estopped  to  claim  that  ''proof 
of  loss"  was  not  made  within  sixty  days  or  to  plead 
the  time  limitation  in  the  policy,  for  the  reasons  that 
' '  said  representations  and  promises  on  the  part  of  de- 
fendant in  reference  to  said  settlement  of  said  loss 

m 

were  continued  until  after  one  year  had  elapsed  from 
the  date  of  said  fire,  as  set  forth  and  alleged  in  plain- 
tiff's complaint,  and  then,  and  not  until  then,  said 
company  refused  to  make  settlement  for  said  loss  or 
any  part  thereof.'* 

A  trial  was  had  and  the  jury  returned  a  verdict  for 
the  full  amount  of  the  policy,  upon  which  judgment 
was  entered  and  from  which  this  appeal  is  taken. 

Bevebsbd  and  Dismissed. 

• 

For  appellant  there  was  a  brief  over  the  name  of 
THessrs.  Veazie,  McCourt  <&  Veazie,  with  an  oral  argu- 
ment by  Mr.  J.  C.  Veazie. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Carey  F.  Martin  and  Mr.  Walter  C. 
Winslow. 

JOHNS,  J. — ^We  have  twice  carefully  read  the  rec- 
ord. The  plaintiff  met  the  adjuster  of  the  defendant 
at  the  scene  of  the  fire,  for  the  purpose  of  investigating 
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and  adjusting  the  amount  of  the  loss,  in  going  to  and 
frona  which  place  he  traveled  250  miles.  It  is  very 
apparent  from  the  record  that  the  sole  and  only  object 
of  the  plaintiff  in  meeting  the  adjuster  at  Gearhart 
was  to  ascertain  and  determine  the  amount  of  the 
loss,  with  a  view  of  making  the  necessary  proofs; 
otherwise,  he  would  not  have  gone  to  the  expense  and 
trouble  of  making  the  trip. 

The^  policy  was  for  $1,200;  the  adjuster  found  that 
the  loss  was  $1,531,  hence  the  amount  of  the  loss  was 
adjusted.  It  is  maintained  that  the  plaintiff  did  not 
make  any  actual  "proof  of  loss"  as  required  by  the 
terms  and  conditions  of  the  policy.  There  is  no  evi- 
dence that  the  plaintiff  ever  requested  or  that  the 
defendant  ever  furnished  him  any  blanks  for  his 
** proof  of  loss.*'  Fair  dealing  and  business  courtesy 
required  that  the  defendant  should  aid  and  assist, 
rather  than  mislead  and  deceive  him  in  the  making  of 
his  ** proof  of  loss,*'  and  it  is  very  clear  that  the  ad- 
juster, Shankland,  was  far  more  interested  in  having 
the  garnishee  process  of  the  Astoria  Box  and  Lumber 
Company  served  on  the  defendant  than  he  was  in  aid- 
ing and  assisting  the  plaintiff;  otherwise,  there  never 
would  have  been  any  question  about  such  proof.  But 
under  the  view  that  we  have  taken  of  this  case,  all 
such  considerations  become  immaterial.  The  testi- 
mony shows  that  the  plaintiff  read  over  and  knew 
the  terms  and  conditions  of  the  policy  at  the  time  of 
its  receipt  and  it  expressly  provides  that  any  action 
must  be  brought '  *  within  twelve  months  next  after  the 
fire.'*  The  fire  occurred  on  October  2,  1912;  this  ac- 
tion was  commenced  on  June  29, 1916.  The  authorities 
are  uniform  in  holding  that  a  time  limitation  in  which 
such  an  action  shall  be  brought  is  valid  if  the  time  is 
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reasonable,  and  that  a  twelve  months'  limitation  is 
reasonable. 

The  plaintiff  alleges  in  his  complaint  that  one  year 
after  the  fire  the  defendant  **then  refused  to  make 
said  settlement  for  said  loss,  or  any  part  of  said  smn 
of  $1,200  absolutely'*;  and  that  ** relying  upon  the 
alleged  promises  and  by  reason  thereof,  he  did  not 
bring  his  action  within  the  twelve  months;  that  the 
defendant  ought  not  now  to  be  permitted  to  say  that 
this  action  was  not  commenced  within  the  time  limited 
by  said  policy.'*  In  substance,  he  makes  the  same 
allegations  in  his  reply  and  as  a  witness  he  testifies 
to  a  conversation  with  the  adjuster,  Shankland,  in 
the  fall  of  1913,  in  which  th6  adjuster  told  him  that  he 
did  not  have  any  right  to  bring  action,  that  he  had  lost 
his  right  if  he  ever  had  one;  and  also  that  up  to  the 
time  of  that  conversation  with  Shankland  in  Portland 
in  October,  1913,  he  relied  upon  the  promises  of  the 
defendant  that  the  policy  would  be  paid  when  the  gar- 
nishment proceedings  were  adjusted.  Hence  the  plain- 
tiff alleges  in  both  his  complaint  and  reply,  and  as  a 
witness  testifies,  that  at  or  about  the  time  the  year 
expired  he  knew  and  was  advised  by  the  company  that 
it  denied  all  liability  and  would  contest  his  claim,  yet 
he  did  not  commence  his  action  until  at  least  two  years 
and  eight  months  after  he  received  that  information. 
In  the  face  of  such  allegations  and  proof,  we  are  of 
the  opinion  that  when  he  acquired  such  knowledge  he 
could  not  thereafter  rely,  and  did  not  rely,  upon  such 
alleged  promises  or  representations  of  the  company. 
The  plaintiff  has  not  shown  or  alleged  any  excuse  or 
reason  for  not  bringing  his  action  within  a  reasonable 
time  after  he  received  the  information,  on  or  about 
October  2,  1913,  that  his  claim  would  be  contested,  or 
why  he  delayed  bringing  his  action  until  June  29, 1916. 


^^  ^t 
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1,  2.  Assuming  that  the  defendant  was  estopped  to 
plead  the  time  limitation,  the  estoppel  was  removed 
when  the  plaintiff  was  notified  that  the  defendant  de- 
nied liability  and  would  contest  his  claim,  and  upon  re- 
ceipt of  such  notice  the  plaintiff  then  had  a  reasonable 
time  within  which  to  commence  his  action:  David  v. 
Oakland  Home  Ins.  Co.,  11  Wash.  181  (39  Pac.  443) ; 
Phillips  V.  Union  Central  Life  Ins.  Co.,  101  Fed.  33. 
The  action  was  commenced  on  June  29,  1916,  and  un- 
der the  facts  disclosed  by  the  record  we  hold  as  a 
matter  of  law  that  it  was  not  commenced  within  a 
reasonable  time  after  the  defendant  notified  the  plain- 
tiff that  it  would  contest  his  claim  and  deny  liability, 
and  for  such  reason  the  court  should  have  directed  the 
jury  to  return  a  verdict  for  the  defendant.  This  de- 
cision is  founded  upon  a  contract  and  is  not  in  conflict 
with,  and  is  to  be  distinguished  from,  the  opinion  of 
Mr.  Justice  Benson  in  the  case  of  Hood  v.  Seachrest, 
89  Or.  457  (174  Pac.  734),  which  was  founded  upon  the 
statute, 

3.  It  is  also  shown  by  the  record  that  the  garnishee 
process  was  still  pending  at  the  time  the  action  herein 
was  commenced,  and  under  the  authority  of  Ripley 
V.  Aetna  Ins.  Co.,  30  N.  T.  136  (86  Am.  Dec.  362),  the 
fact  that  the  defendant  had  been  garnished  and  that 
by  reason  thereof  it  would  not  settle  the  loss  while 
that  process  was  pending  did  not  amount  to  a  waiver 
of  the  time  limitation  in  the  policy,  and  the  defendant 
would  not  be  estopped.  The  judgment  of  the  Circuit 
Court  is  reversed  and  the  action  is  dismissed. 

Bevebsed  and  Dismissed. 

91  Or.- 
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Behearing  denied  February  11,  1919. 

Petition  foe  Rbheabing. 

(178  Pac.  358.) 

,  In  Banc. 
On  petition  for  rehearing.  Petition  Denibi). 

Mr.  Walter  C.  Winslow  and  Mr.  Carey  F.  Martin, 
for  the  petition. 

Messrs.  Veazie,  MoCourt  &  Veazie,  contra. 

BENSON,  J. — The  petition  for  rehearing  in  this 
case  very  earnestly  attacks  the  conclusion  in  the  origi- 
nal opinion  herein,  which  is  expressed  in  these  words : 

^^  Assuming  that  the  defendant  was  estopped  to 
plead  the  time  limitation,  the  estoppel  was  removed 
when  the  plaintiff  was  notified  that  the  defendant 
denied  liability  and  would  contest  his  claim,  and  upon 
receipt  of  such  notice  the  plaintiff  then  had  a  reason- 
able time  within  which  to  conamence  his  action." 

The  opinion  concludes  that  since  more  than  two 
years  had  elapsed  thereafter  before  the  action  was 
commenced,  plaintiff's  right  was  barred.  The  ques- 
tion suggested  by  the  opinion  and  the  arguments  upon 
the  petition  for  rehearing  did  not  assume  a  prominent 
position  in  the  former  hearing,  and  therefore,  we  have 
since  made  a  very  careful  investigation  of  the  author- 
ities which  have  at  this  time  been  cited  by  counsel. 

Plaintiff  argues  that  when  a  defendant  has,  by  his 
own  conduct  waived  any  of  the  requirements  of  a  con-  ' 
tract,  that  condition  or  limitation  is  out  of  the  contract 
for  all  time,  and  cannot  be  revived.    He  also  urges, 
as  a  sequence,  that  when  the  period  of  the  limitation 
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fixed  by  the  contract  has  been  eliminated  by  the  con- 
duct of  the  defendant,  there  remains  no  limit  other 
than  the  general  statute  of  limitations,  under  which 
this  action  is  not  barred.  In  considering  the  author- 
ities in  support  of  this  view,  we  may  well  keep  in  mind 
the  somewhat  elusive  distinction  between  waiver  and 
estoppel  as  illustrated  in  Kimball  v.  Horticultural  Fire 
Relief,  79  Or.  133  (154  Pac.  578),  a  distinction  which 
appears  to  be,  that  a  waiver  is  a  voluntary  relinquish- 
ment of  a  known  right,  while  an  estoppel  consists  of  a 
preclusion  which  in  law  prevents  a  party  from  alleg- 
iilg  or  denying  a  fact  in  consequence  of  his  own  pre- 
vious act,  averment  or  denial.  Hence,  if  a  party  re- 
linquishes a  known  right,  awarded  him  by  contract,  he 
cannot,  without  the  consent  of  his  adversary,  reclaim 
it.  But  the  ban  of  an  estoppel  may  be  lifted  by  the 
party  against  whom  it  is  invoked,  by  the  giving  of 
proper  notice.  In  the  case  at  bar,  we  may  assume  that 
the  defendant,  by  the  conduct  of  its  agents,  led  the 
plaintiff  to  believe  that  his  claim  would  not  be  con- 
tested, but  would  eventually  be  paid.  So  long  as  it 
maintained  this  attitude,  the  plaintiff  was  warranted 
in  remaining  quiescent,  but  when  defendant  notified 
him  that  the  policy  claim  would  not  be  paid,  the  ban  of 
the  estoppel  was  raised,  and  the  plaintiff  could  no 
longer  plead  that  he  was  being  deceived,  by  the  tactics 
of  the  adversary. 

With  these  principles  in  mind,  let  us  examine  the  au- 
thorities cited  by  the  appellant.  The  leading  case  re- 
lied upon  is  that  of  Semmes  v.  Hartford  Ins.  Co.,  80 
U.  S.  (13  Wall.)  158  (20  L.  Ed.  490),  in  which  the  cir- 
cumstances were  of  a  sort  which  could  occur  only  once 
in  many  generations.  The  plaintiff  was  a  resident  and 
citizen  of  Mississippi,  and  the  defendant  a  corporation 
of  Connecticut.    The  loss  occurred  in  January,  1860, 
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and  the  action  was  begun  on  October  31, 1866.  The  de- 
fendant relied  upon  a  provision  in  the  policy  to  the 
effect  that — 

*'No  suit  for  the  recovery  of  any  daiiii  upon  the 
same  should  be  sustainable  in  any  court  unless  such 
suit  should  be  commenced  within  the  term  of  twelve 
months  next  after  any  loss  or  damage  should  occur; 
and  that  in  case  any  such  suit  should  be  commenced 
after  the  expiration  of  twelve  months  next  after  such 
loss  or  damage  should  have  occurred,  the  lapse  of  time 
should  be  taken  and  deemed  as  conclusive  evidence 
against  the  validity  of  the  claim  thereby  attempted  to 
be  enforced. '^ 

To  this  plea  there  was  a  replication  of  the  diverse 
citizenship  of  the  parties,  and  that  the  Civil  War  had 
prevented  the  prosecution  of  the  suit  within  the  time 
limited  in  the  contract.  Mr.  Justice  Miller  deliv- 
ered the  opinion  of  the  court,  and  apparently  bases  his 
reasoning  and  conclusion  upon  the  second  clause  of  the 
time  limitation,  as  above  set  out,  using  this  language : 

'*Now,  this  contract  relates  to  the  twelve  months 
next  succeeding  the  loss,  and  the  court  has  no  right,  as 
in  the  case  of  a  statute,  to  construe  it  into  a  number  of 
days  equal  to  twelve  months  to  be  made  up  of  the  days 
in  a  period  of  five  years  in  which  the  plaintiff  could 
lawfully  have  commenced  his  suit. 

*  *  So  also,  if  the  plaintiff  shows  any  reason  which  in 
law  rebuts  the  presumption,  which,  on  the  failure  to 
sue  within  twelve  months,  is,  by  the  contract,  made  con- 
clusive against  the  validity  of  the  claim,  that  presump- 
tion is  not  revived  again  by  the  contract.  It  seems 
that  when  once  rebutted  fully,  nothing  but  a  presump- 
tion of  law  or  a  presumption  of  fact  could  again  revive 
it.  *  *  And  though  the  plaintiff  may  show  by  his  dis- 
ability to  sue  a  suflBcient  answer  to  the  twelve  months 
provided  by  the  contract,  he  must  still  bring  his  suit 
within  the  reasonable  time  fixed  by  legislative  author- 
ity, that  is,  by  the  statute  of  limitation.*' 
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It  will  be  at  once  observed  that  this  case  is  widely 
different  from  the  one  at  bar,  in  that  there  is  no  ele- 
ment in  it,  either  of  waiver  or  of  estoppel.  The  fail- 
ure to  bring  the  action  within  the  contract  time  was 
not  attributable  to  either  plaintiff  or  defendant,  but  to 
the  unforeseen  tragedy  of  civil  war.  This  difference 
is  emphasized  by  the  fact  that  Mr.  Justice  Millbb 
bases  his  conclusion  upon  that  clause  of  the  policy 
which  makes  the  failure  to  sue  within  twelve  months 
conclusive  evidence  of  the  invalidity  of  the  claim,  a 
clause  which  is  not  found  in  the  policy  which  we  are 
considering. 

The  next  case  which  we  are  asked  to  consider  is 
niinois  Live  Stock  Ins.  Co.  v.  Baker,  153  111.  240  (38 
N.  E.  627).  This  case  holds  that  hopes  of  payment 
held  out  to  a  plaintiff  by  an  insurance  company  as  an 
inducement  not  to  sue  within  the  time  limited  in  the 
policy,  operates  as  a  waiver  of  the  limitation  clause  in 
the  policy;  that  such  waiver  cannot  be  revoked,  and 
that  after  such  waiver  the  case  rests  upon  the  statu- 
tory limitation. 

Next  we  have  the  case  of  Galloway  v.  Standard  Fire 
Ins.  Co.,  45  W.  Va.  237  (31  S.  E.  969),  from  which  we 
quote : 

**Now,  whether  such  promise  continuing  unexecuted 
for  a  time,  and  then  ended  by  a  refusal  to  perform  it, 
leaving  a  part  of  the  period  reasonably  suflScient  for 
suit,  would  be  a  waiver  of  the  clause,  or  merely  sus- 
pend it  from  the  promise  to  the  refusal  to  fulfill  it,  I 
need  not — do  not — say.  I  do  say,  however,  that  where 
such  promise  stands  for  the  whole  period  of  the  limita- 
tion, it  is  not  a  mere  suspension,  but  a  waiver  of  the 
clause  of  limitation.'' 

The  opinion  cites  with  approval,  Semmes  v.  Hart- 
ford Ins.  Co.,  80  U.  S.  (13  Wall.)  158  (20  L.  Ed.  490), 
and  lUvnois  Live  Stock  Ins.  Co.  v.  Baker,  153  HI.  240 
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(38  N.  E.  627),  and  holds  that  the  general  statute  of 
limitations  controls. 

Finally  our  attention  is  directed  to  Earnshaw  v.  Sim 
Mutual  Aid  Society,  68  Md.  465  (12  Atl.  884,  6  Am.  St 
Eep.  460).  This  case  resembles  that  of  Semmes  v. 
Hartford  Ins.  Co.,  80  U.  S.  (13  Wall.)  158  (20  L.  Ed. 
490),  in  that  there  is  no  element  of  either  waiver  or 
estoppel,  the  delay  in  bringing  the  action  having  been 
accomplished  by  the  act  of  a  third  party  who  com- 
menced a  suit  to  restrain  the  defendant  from  paying 
the  money  to  plaintiffs,  and  secured  a  temporary  re- 
straining order  which  continued  in  force  until  the  con- 
tract time  limitation  had  expired.  The  opinion  simply 
follows  Semmes  v.  Hartford  Ins.  Co.,  80  IT.  S.  (13 
Wall.)  158  (20  L.  Ed.  490),  and  bases  its  conclusion 
upon  that  authority. 

Opposed  to  these,  there  is  a  strong  line  of  authorities 
which  hold  to  the  view  that  such  acts  of  the  defendant 
as  are  indicated  in  the  present  case  do  not,  in  the  strict 
sense,  constitute  a  waiver,  but  a  simple  case  of  estop- 
pel, the  effect  of  which  is  to  suspend  the  time  limita- 
tion of  the  contract  until  the  hour  when  the  estoppel  is 
removed  by  notice  to  the  plaintiff  that  his  claim  is  re- 
pudiated, at  which  moment  the  contract  limitation 
again  becomes  effective,  and  gives  the  plaintiff  twelve 
months  from  that  date  in  which  to  begin  his  action. 
Among  the  authorities  supporting  this  doctrine,  we 
note  1  Wood  on  Limitations,  Section  49,  which  says : 

**If  the  insurer  adjusts  the  loss,  and  promises  to 
pay  it  within  a  specified  time,  the  period  covered  by  the 
promise  is  excluded  from  the  limitations.'* 

Joyce  on  Insurance,  Section  3207,  says : 

**A  provision  requiring  suit  to  be  brought  within  a 
certain  time  may  be  waived,  and  this  waiver  may  be 
inferred  from  acts  and  conduct  on  the  part  of  the  in- 
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surer.  And  if  the  insured  is  induced  by  the  acts  of  the 
officers  or  agents  of  the  insurer  to  suspend  for  a  cer- 
tain time  the  performance  of  acts  required  on  his  part 
after  loss,  such  time  should  be  added  to  the  time  lim- 
ited for  bringing  action. ' ' 

The  following  cases  support  the  doctrine  thus  formu- 
lated: Kiilips  V.  Putnam  Fire  Ins.  Co.,  28  Wis.  472  (9 
Am.  Eep.  506) ;  Black  v.  Wmnieshiek  Ins.  Co.,  31  Wis. 
74;  Kentucky  M.  S.  F.  Co.  v.  Turner,  89  Ky.  665  (13 
S.  W.  104) ;  Stell  Y.  Phenix  Ins.  Co.,  51  Fed.  715  (2 
C.  C.  A.  463) ;  Allemania  Ins.  Co.  v.  Peck,  33  111.  App. 
548;  Fey  v.  I.  0.  0.  F.  M.  L.  Ins.  Co.,  120  Wis.  358  (98 
N.  W.  206) ;  Voorheis  v.  People's  M.  B.  Sac,  91  Mich. 
469  (51  N.  W.  1109).  These  authorities  appear  to  us 
to  be  founded  upon  the  better  reasoning  and  we  there- 
fore conclude  that  plaintiff  having  failed  to  commence 
his  action  within  twelve  months  after  being  notified 
that  defendant  repudiated  his  claim,  the  action  is 
barred,  and  the  petition  for  a  rehearing  must  be  de- 
nied. Beheabino  Denied. 

MoBbidb^  C.  J.,  and  Habbis  and  Bean,  JJ.,  concur. 

Johns,  J.,  concurs  in  the  result,  adhering  to  the 
former  opinion. 

BURNETT,  J.  (Concurring).— This  is  an  action  to 
recover  the  amount  of  a  policy  of  the  standard  form 
prescribed  by  the  statutes  of  this  state,  insuring  a 
dwelling-house  owned  by  the  plaintiff,  for  one  year 
from  June  14,  1912.    The  complaint  alleges  that : 

**  Thereafter  and  on  the day  of  October,  1912, 

the  plaintiff  made  due  and  sufficient  notice  of  the  fire, 
and  proof  of  loss  in  the  form  required  by  said  defend- 
ant and  caused  the  same  to  be  filed  with  said  defend- 
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ant  company,  which  said  proof  was  filed  and  accepted 
by  said  defendant  company; 

*  *  That  plaintiff  herein  has  duly  and  fully  performed 
all  of  the  terms,  conditions  and  obligations  of  said 
policy  upon  his  part  to  be  kept  and  performed'';  and 

*'That  upon  the day  of  October,  1912,  said  de- 
fendant company  made  a  full  and  complete  investiga- 
tion of  said  fire  and  assessed  and  established  the  loss 
of  this  plaintiff  to  be  about  the  sum  of  sixteen  hundred 
dollars. ' ' 

These  quoted  excerpts  from  the  complaint  are 
denied  by  the  answer. 

It  is  admitted  that  the  house  was  totally  destroyed 
by  fire  October  2,  1912.  The  plaintiff's  allegation  of 
his  ownership  of  the  property  is  traversed.  It  is 
admitted,  as  he  alleges  in  substance,  that  a  few  days 
after  the  fire,  in  an  action  in  the  Circuit  Court  for 
Marion  County  against  the  plaintiff  here,  the  plain- 
tiff in  that  action  caused  a  writ  of  attachment  to  be 
issued  and  levied  upon  the  funds  in  the  hands  of  the 
defendant  company  owing  to  this  plaintiff.  The  com- 
plaint charges  in  substance  that  after  the  attachment 
was  levied,  the  plaintiff  demanded  from  defendant 
the  amount  of  the  policy  and  the  latter  represented 
that  payment  would  be  made  and  the  loss  fully  ad- 
justed and  satisfied  as  soon  as  the  attachment  proceed- 
ings had  been  determined  and  disposed  of,  which 
representations  were  continued  until  after  a  year  had 
elapsed  from  the  date  of  the  fire,  after  which  the  com- 
pany refused  absolutely  to  pay  anything  whatever; 
that  the  assurances  of  payment  after  the  settlement 
of  the  attachment  proceedings  were  made  for  the  pur- 
pose of  deceiving  the  plaintiff  and  causing  him  not  to 
bring  any  action  against  the  defendant;  that,  believ- 
ing such  representations  to  be  true,  he  was  induced 


Feb.  1919.]     Gilbert  v.  Olobe  &  Butgebs  Fibb  Ins.  Co.    73 

^ ' 

thereby  not  to  sue  within  the  time  prescribed  by  the 
policy,  and  that  on  account  of  said  representations  the 
defendant  ought  not  now  to  be  permitted  to  say  that 
the  action  was  not  commenced  within  the  time  limited 
by  the  contract.  Averring  that  no  part  of  the  insur- 
ance money  has  been  paid,  the  plaintiff  demands  judg- 
ment therefor,  with  interest  and  costs.  A  copy  of  the 
policy  is  appended  to  the  complaint  as  an  exhibit. 

The  matter  about  promising  to  pay  as  soon  as  the 
attachment  had  been  determined  and  the  charges  of 
deception  on  the  part  of  the  defendant  were  denied 
by  the  answer. 

Among  other  defenses,  the  defendant,  reciting  the 
contents  of  the  policy  on  that  point,  avers  that  the 
plaintiff  did  not  within  sixty  days  after  the  fire,  and 
has  not  at  any  time  rendered  any  statement  to  the  de- 
fendant containing  any  of  the  matters  or  things  re- 
quired by  the  said  policy  of  insurance,  nor  did  he 
within  sixty  days  after  the  fire  or  at  any  time  since 
offer  any  proof  of  his  loss;  and,  further,  that  no  suit 
or  action  on  the  policy  was  commenced  within  twelve 
months  next  after  the  fire  or  at  any  time  before  this 
action  was  begun,  which  itself  was  not  instituted 
within  the  time  provided  by  said  policy.  This  was 
traversed  by  the  reply.  By  way  of  estoppel  that 
pleading  declares  in  substance : 

"That  the  defendant  ought  not  to  be  permitted  to 
say  that  the  action  was  not  commenced  within  sixty 
days  after  the  fire,  upon  the  ground  and  for  the  reason 
that  immediately  after  said  fire  plaintiff  herein  duly 
notified  defendant  thereof,  and  that  said  defendant 
instructed  plaintiff  that  one  T.  C.  Shankland  would 
be  the  adjuster  to  adjust  the  loss  occasioned  by  said 
fire,  and  that  he  should  thereafter  transact  all  busi- 
ness in  connection  with  said  loss  with  the  said  T.  0. 
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Shanklandy  and  that  thereafter  and  within  sixty  days 
from  said  fire,  plaintiff  herein  met  the  said  T.  C. 
Shankland  at  the  place  of  said  fire  and  then  and  there 
fully  informed  the  said  T.  C.  Shankland  concerning 
all  the  facts  and  circnmstances  known  to  plaintiff  re- 
garding said  fire,  and  then  and  there  answered  all 
questions  concerning  the  same  asked  by  the  said  T.  C. 
Shankland,  and  then  and  there  signed  all  papers  re- 
quired to  be  signed  by  the  said  T.  C.  Shankland,  and 
that  the  said  T.  C.  Shankland  then  and  there  informed 
this  plaintiff  that  he  had  furnished  all  information 
that  was  necessary,  and  that  he  had  signed  all  papers 
that  were  necessary  to  be  signed  to  prove  said  loss 
and  furnish  information  to  defendant  company,  and 
that  plaintiff  herein  relied  upon  the  representations 
and  statements  of  the  said  T.  C.  Shankland  and  made 
no  other  proof  of  said  loss  and  furnished  no  other 
information  concerning  the  same,  believing  that  he 
had  furnished  all  information  and  proof  demanded 
and  desired  by  said  defendant  company,  to  said  com- 
pany's agent,  the  said  T.  C.  Shankland.*' 

Upon  similar  grounds  based  on  the  allegation  that 
the  company  had  promised  to  pay  the  face  of  the 
policy  as  soon  as  the  attachment  proceedings  were  set- 
tled and  that  the  promises  were  continued  until  after 
the  one  year  in  which  he  might  sue  had  expired,  it  is 
contended  that  the  defendant  is  estopped  from  urging 
the  conventional  limitation  upon  bringing  the  action. 
A  jury  trial  resulted  in  a  verdict  and  judgment  for  the 
plaintiff  and  the  defendant  appeals. 

The  plaintiff  testifies  that  he  effected  the  insurance 
on  the  property,  received  the  policy,  took  it  home  with 
him  and  read  it  in  full.  It  appears  without  dispute 
that  he  discovered  the  provision  therein  to  the  effect 
that  the  policy  should  be  void  if  he  were  not  the  sole 
and  unconditional  owner  of  the  land  upon  which  the 
dwelling  stood  and  inasmuch  as  he  had  only  a  permis- 
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sive  occupancy  of  that  realty,  subject  to  sale  for  the 
joint  account  of  himself  and  the  owner  of  the  fee,  he 
returned  the  instrument  to  the  agents  who  effected  the 
insurance  and  they  appended  a  rider  in  the  form  re- 
quired to  cover  the  apparent  estate. 

The  admitted  policy  on  its  face  concludes  with  this 
clause : 

*'This  policy  is  made  and  accepted  subject  to  the 
conditions,  provisions  and  agreements  not  in  conflict 
with  law  or  contrary  to  public  policy,  contained  on  the 
first  page' hereof  arid  those  hereafter  placed  hereon, 
and  to  tiie  conditions  placed  upon  page  two  hereof,  all 
of  which  said  conditions,  provisions  and  agreements 
are  hereby  specially  referred  to  and  made  a  part  of 
this  policy;  and  no  officer,  agent  or  other  representa- 
tive of  this  company  shall  have  power  to  waive  any 
condition,  provision  or  agreement  of  this  policy,  ex- 
cept such  as  by  the  terms  of  this  i)olicy,  may  be  the 
subject  of  agreement  written  hereon  or  added  hereto ; 
and  as  to  such  conditions,  provisions  and  agreements, 
no  officer,  agent  or  representative  of  this  company 
shall  have  such  power  or  be  deemed  or  held  to  have 
waived  any  of  such  conditions,  provisions  and  agree- 
ments, unless  such  waiver,  if  any,  shall  be  written 
upon  or  attached  hereto,  nor  shall  any  privilege  or 
permission  affecting  the  insurance  under  this  policy 
exist  or  be  claimed  by  the  insured  unless  so  written  or 
attached.  * ' 

It  is  further  stated  in  the  conditions  that: 

**In  any  matter  relating  to  this  insurance  no  person, 
unless  duly  authorized  in  writing,  shall  be  deemed  the 
agent  of  this  company'*; 

Further,  that : 

**  Within  sixty  days  after  the  fire,  unless  such  time 
is  extended  in  writing  by  this  company,  (the  insured) 
shall  render  a  statement  to  this  company,  signed  and 
Bwom  to  by  said  injured,  stating  the  knowledge  and 
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belief  of  the  insured  as  to  the  time  and  origin  of  the 
fire;  the  interest  of  the  insured  and  of  all  others  in 
the  property ;  the  cash  value  of  each  item  thereof  and 
the  amount  of  loss  thereon ;  all  encumbrances  thereon ; 
all  other  insurance,  whether  valid  or  not,  covering  any 
of  said  property;  and  a  copy  of  all  the  descriptions 
and  schedules  in  all  policies;  any  changes  in  the  title, 
use,  occupation,  location,  possession,  or  exposures  of 
said  property  since  the  issuing  of  this  policy;  by  whom 
and  for  what  purpose  any  building  herein  described 
and  the  several  parts  thereof  were  occupied  at  the 
time  of  fire'*; 

Again : 

**This  company  shall  not  be  held  to  have  waived  any 
provision  or  condition  of  this  policy  or  any  forfeiture 
thereof  by  any  requirement,  act,  or  proceeding  on  its 
part  relating  to  the  appraisal  or  to  any  examination 
herein  provided  for;  and  the  loss  shall  not  become 
payable  until  sixty  days  after  the  notice,  ascertain- 
ment, estimate,  and  satisfactory  proof  of  the  loss 
herein  required  have  been  received  by  this  company, 
including  an  award  by  appraisers  when  appraisal  has 
been  required*'; 

And  lastly: 

**No  suit  or  action  on  this  policy,  for  the  recovery 
of  any  claim,  shall  be  sustainable  in  any  court  of  law 
or  equity  until  after  full  compliance  by  the  insured 
with  all  the  foregoing  requirements,  nor  unless  com- 
menced within  twelve  months  after  the  fire." 

A  short  time  after  the  fire  the  plaintiflF  wrote  a  letter 
to  the  local  agent  at  Portland,  notifying  him  thereof. 
On  October  11,  1912,  that  representative  of  the  com- 
pany addressed  a  letter  to  him  as  follows: 

'*  Please  be  advised  that  we  have  heard  from  San 
Francisco  about  your  loss  at  the  beach.  Mr.  T.  C. 
Shankland  will  be  the  adjuster;  we  inclose  his  per- 
sonal card.    He  will  send  you  a  telegram  addressed  to 
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Hubbard  on  Monday  forenoon;  it  will  be  sent  from 
Ashland,  Oregon,  as  he  was  called  down  there  to-day, 
but  Sunday  evening  he  will  be  able  to  decide  just  what 
evening  he  will  be  able  to  leave  Portland  for  Gearhart 
Park.  He  stated  that  it  would  be  necessary  for  you 
to  be  there  in  order  for  you  to  properly  sign  up  re- 
quired papers. ' ' 

The  plaintiff  testified  that  Shankland  preceded  him 
to  the  scene  of  the  fire,  near  Gearhart  in  Clatsop 
County,  and  that  when  he  arrived  he  found  Shankland 
and  signed  the  following : 

"Investigation  Agreement. 

"WITNESSETH,  that  the  undersigned  W.  L.  Gilbert, 
the  insured,  claiming  to  have  met  with  loss  by  fire  of 
Oct.  2nd,  1912,  to  property  described  for  insurance 
under  Policy  No.  79721  of  the  Globe  Underwriters 
Insurance  Company,  issued  at  its  agency  at  Portland, 
Or.,  on  the  14th  day  of  June,  1912,  and  that  the  under- 
signed T.  C.  Shankland  has  been  detailed  by  said  in- 
surance company  as  its  adjuster  in  this  case  to  inves- 
tigate the  facts  and  circumstances  of  said  loss,  and  to 
-report  particulars  thereof  to  said  insurance  com- 
pany's ofiSces,  for  their  information,  and  that  it  is  de- 
sired that  said  attention  be  given  without  delay  or 
prejudice  to  the  rights  of  either  party  to  said  policy 
contract. 

'^  Therefore,  it  is  hereby  agreed  and  stipvlated,  that 
said  adjuster  may  proceed  in  said  investigation  and 
may  agree  with  said  insured,  in  accordance  with  the 
provisions  of  said  policy,  as  to  the  ascertained  or  esti- 
mated amount  of  both  sound  value  of,  and  loss  and 
damage  by  said  fire  to,  property  which  said  insured 
claims  was  described  for  insurance  under  said  policy, 
if  said  agreement  can  be  reached ;  and  that  this  agree- 
ment is  and  that  the  said  agreement  hereinabove  re- 
ferred to  (if  made)  is  to  be,  without  reference  to  any 
other  question  or  questions  which  has  or  have  arisen 
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or  may  hereafter  arise  under  the  conditions  and  stipu- 
lations of  said  policy. 

' '  Said  insured  understands  and  agrees,  that  the  said 
adjuster  has  no  authority  to'  waive,  modify  or  strike 
from  said  policy,  any  of  its  terms,  conditions  or  stipu- 
lations nor  to  revive  the  said  policy  should  it  have 
become  void  or  voidable  from  any  cause. 

' '  Witness  our  hands,  Gearhart,  Or.,  this  15th  day  of 
October,  1912. 

**W.  L.  GiLBEBT,  Insured. 
**  Globe  Undbbwbitbrs  Insubancb  Company. 
''By  T,  C.  Shankulnd,  Adjuster." 

This  paper  seems  to  have  been  executed  in  dupli- 
cate, both  copies  being  offered  in  evidence  on  the  part 
of  the  defendant.  The  plaintiff  admits  signing  one 
of  them  and  says  that  the  signature  on  the  other  looks 
like  his  own,  but  that  he  does  not  remember  signing 
it,  although  he  says  that  he  signed  two  papers  on  tibat 
occasion.  In  one  place  he  merely  says  that  he  made 
proof  of  loss  at  that  time ;  again  he  says  that  Shank- 
land  called  one  of  the  papers  ** Proof  of  Loss.'*  This 
is  all  denied  by  the  latter.  No  notice  was  served  upon 
the  defendant  to  produce  any  such  paper.  The  plain- 
tiff says  that  he  gave  it  to  Shankland.  The  latter, 
however,  was  not  called  upon,  as  far  as  the  record  dis- 
closes, to  produce  the  writing,  and  the  only  evidence 
about  it  on  the  part  of  plaintiff  is  his  mere  statement 
that  he  made  proof  of  loss.  There  is  no  pretense  in 
the  testimofty  on  his  behalf  that  the  instrument  con- 
tained any  of  the  stipulated  requisites  for  such  a  writ- 
ing. By  the  terms  of  the  policy,  which  the  plaintiff 
himself  says  he  read  with  care,  it  is  stipulated  that 
action  to  recover  for  the  loss  must  be  brought  within 
one  year  after  the  fire.  Respecting  the  matter  of  the 
delay  beyond  that  period,  he  says  that  on  a  subsequent 
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occasion  Shankland  told  him  the  loss  could  not  be  paid 
nntil  after  the  attachment  action  was  settled. 

Urged  by  his  counsel  to  tell  everything,  he  said : 

**As  near  as  I  can  remember,  he  said  he  didnH  think 
there  would  be  any  trouble  with  the  company  about 
paying  the  policy  when  the  lumber  company  was  set- 
tled with.*' 

Asked  to  tell  fully  what  was  said,  plaintiff  testified 
as  follows : 

I' A.  Well,  I  don't  know  as  there  was  very  much  else 
said,  only  what  I  have  stated  here. 

*'Q.  Well,  I  want  you  to  go  over  the  whole  thing, 
just  as  though  you  had  never  mentioned  it  before,  Mr. 
Gilbert. 

'*A.  He  said  he  had  no 'right,  because  I  didn't  put 
in  my  proof  of  loss. 

"Q.  Was  that  the  time  when  you  went  down  there 
thirty  days  after  the  firet 

*'A.  No. 

**Q.  Well,  now,  that  is  the  conversation  we  are  talk- 
ing about  now ;  and  I  want  you  to  confine  yourself  to 
that,  and  tell  what  he  said  and  all  that  he  said. 

**A.  Well,  he  didn't  say  anything  at  that  time,  only 
just  that  I  couldn't  have  my  money  until  that  case  was 
settled.  That  is  about  all  he  did  say  about  it.  I  don 't 
remember  of  his  saying  anything  else  that  I  can  recall 
to  memory  now;  it  is  some  time  ago." 

All  the  matter  relied  upon  by  the  plaintiff  to  prove 
either  waiver  or  estoppel  is  found  in  the  evidence 
about  the  declarations  of  Shankland.  No  other  state- 
ment of  any  other  person  in  any  way  connected  with 
the  defendant  company  is  put  forth  in  support  of  the 
contention  that  the  plaintiff  was  excused  from  furnish- 
ing proof  of  loss  or  from  commencing  his  action  within 
one  year  next  after  the  fire.    It  is  necessary,  there- 
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fore,  to  determine  the  extent  of  Shankland's  authority 
to  bind  the  company. 

It  is  well  settled  that  one  dealing  with  the  agent  of 
another  does  so  at  his  peril,  and  must  be  prepared  to 
show  that  the  other  is  really  the  agent  of  the  principal 
sought  to  be  charged,  or  that  the  latter  has  given  the 
supposed  agent  apparent  power  to  act  as  he  did  in 
the  matter  in  question,  or,  with  knowledge  of  his 
doings  or  statements,  has  ratified  the  same  or  has 
waived  his  want  of  authority  or  is  in  some  manner 
estopped  to  deny  the  same:  Rumble  v.  Cummings,  52 
Or.  203,  208  (95  Pac.  1111) ;  Baker  v.  Seaweard,  63  Or. 
350  (127  Pac.  961) ;  Sharp  v.  Kilborn,  64  Or.  371  (130 
Pac.  375) ;  Roberts  v.  Lombard,  78  Or.  100  (152  Pac. 
499) ;  Bessler  v.  Derby,  80  Or.  513  (157  Pac.  791). 

It  is  also  a  well-established  principle  that  one  hav- 
ing knowledge  of  the  limited  authority  of  an  agent 
cannot  bind  the  principal  by  any  act  or  statement  of 
the  agent  beyond  the  actual  scope  of  the  authority 
thus  known  to  the  one  seeking  to  charge  the  principal 
by  virtue  of  something  said  or  done  by  the  alleged 
agent:  Weidert  v.  State  Ins.  Co.,  19  Or.  261  (24  Pac 
242,  20  Am.  St.  Eep.  809) ;  Eg  an  v.  Westchester  Ins. 
Co.,  28  Or.  289  (42  Pac.  611) ;  Leavitt  v.  Dimmich,  86 
Or.  278  (168  Pac.  292). 

The  following  extract  from  1  Mechem  on  Agency, 
Section  707,  is  apropos  to  the  discussion : 

'*  Parties  dealing  with  an  agent  known  by  them  to  be 
acting  only  under  an  express  grant,  whether  the  au- 
thority be  general  or  special,  are  bound  to  take  notice 
of  the  nature  and  extent  of  the  authority  conferred. 
They  must  be  regarded  as  dealing  with  that  grant 
before  them  and  are  bound  at  their  peril  to  notice  the 
limitations  thereto  prescribed,  either  by  its  own  terms 
or  by  construction  of  law.  *  *  So,  where  the  act  as- 
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sumed  to  be  done  by  the  agent  is  one  for  which  the 
authority  is  required  by  law  to  be  conferred  by  a  writ- 
ten instrmnent  or  by  a  writing  under  seal,  the  parties 
dealing  with  him  must  take  notice  of  that  fact  and  they 
will  be  bound  by  any  limitations  or  restrictions  con- 
tained therein,  although  they  have  not  had  actual 
knowledge  of  them. ' ' 

The  doctrine  of  the  latter  part  of  this  excerpt  is 
applicable  to  the  requirement  of  the  statute  about  the 
necessary  conditions  of  fire  insurance  policies  wherein 
it  is  prescribed  that: 

"In  any  matter  relating  to  this  insurance,  no  per- 
son, unless  duly  authorized  in  writing,  shall  be  deemed 
the  agent  of  this  company.'* 

Under  the  sanction  of  this  law,  the  plaintiff  was 
charged  with  knowledge  that  the  authority  of  Shank- 
land  must  be  in  writing  and  hence  the  limits  of  the 
alleged  agent's  power  were  imputed  to  the  former  by 
operation  of  law.  In  addition  to  this,  he  himself  con- 
fessedly agreed  in  writing  to  the  special  scope  of 
Shankland's  agency.  Admittedly,  the  plaintiff  was 
informed  that  Shankland  would  be  the  adjuster.  No 
further  authority  was  conferred  upon  him  by  the  letter 
addressed  to  the  plaintiff  and  already  quoted.  It  is 
prescribed  in  the  policy  itself  that  the  company  shall 
not  be  held  to  have  waived  any  provision  or  condition 
thereof  or  any  forfeiture  thereof  by  any  requirement, 
act  or  proceeding  on  its  part  relating  to  the  appraisal 
or  to  any  examination  therein  provided  for.  The 
plaintiff  knew  this,  because,  as  he  said,  he  read  the 
policy  before  the  fire.  Moreover,  in  the  document 
which  he  signed  at  the  time  the  adjuster  inspected  the 
ruins,  he  expressly  stipulated  that: 

*  *  Said  insured  understands  and  agrees  that  the  said 
adjuster  has  no  authority  to  waive,  modify  or  strike 
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from  said  policy,  any  of  its  terms,  conditions  or  stipu- 
lations nor  to  revive  the  said  policy  should  it  have 
become  void  or  voidable  from  any  cause.'' 

Beyond  this,  the  general  scope  of  that  agreement 
which  he  admits  signing  was  merely  that  the  adjuster 
was  to  investigate  the  facts  and  circumstances  of  the 
loss  and  if  possible  agree  as  to  the  amount  of  loss  and 
damage,  ''without  reference  to  any  other  question  or 
questions  which  has  or  have  arisen  or  may  hereafter 
arise  under  the  conditions  and  stipulations  of  said 
policy. ' ' 

The  plain  construction  of  this  writing,  which  the 
plaintiff  does  not  in  the  least  attempt  to  impeach  for 
fraud,  mistake  or  any  other  reason,  makes  it  manifest 
that  the  agency  of  Shankland  was  limited,  within  the 
knowledge  of  the  plaintiff,  to  the  mere  question  of 

« 

ascertaining  the  amount  of  the  loss,  without  dealing 
in  any  manner  or  to  any  degree  with  any  other  ques- 
tion then  or  thereafter  to  be  involved  between  the  par- 
ties. Under  the  stipulated  limitation  of  the  so-called 
agent's  power,  it  can  make  no  difference  what  the  lat- 
ter said  respecting  the  proof  of  loss  or  the  sufficiency 
for  that  purpose  of  the  papers  which  the  plaintiff 
signed.    It  is  stated  in  Section  712,  L.  0.  L.,  that: 

''There  shall  be  no  evidence  of  the  contents  of  a 
writing  other  than  the  writing  itself,  except  in  the  fol- 
lowing cases: 

"1.  When  the  original  is  in  the  possession  of  the 
party  against  whom  the  evidence  is  offered,  and  he 
withholds  it  under  the  circumstances  mentioned  in 
Section  782; 

"2.  When  the  original  cannot  be  produced  by  the 
party  by  whom  the  evidence  is  offered,  in  a  reasonable 
time,  with  proper  diligence,  and  its  absence  is  not 
owing  to  his  neglect  or  default." 


!   ■    . 
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This  section  closes  with  the  rule  that  in  the  cases 
mentioned  in  the  subdivisions  here  quoted  either  a 
copy  or  oral  evidence  of  the  contents  of  the  instru- 
ment shall  be  produced. 

Section  782,  L.  0.  L.,  to  which  reference  is  made  in 
the  quoted  matter  above  set  forth,  reads  thus : 

*  *  The  original  writing  shall  be  produced  and  proved 
except  as  provided  in  Section  712.  If  the  writing  be 
in  the  custody  of  the  adverse  party,  he  must  first  have 
reasonable  notice  to  produce  it.  If  he  then  fail  to  do 
so,  the  contents  of  the  writing  may  be  proved  as  in 
case  of  its  loss;  but  the  notice  to  produce  it  is  not 
necessary  where  the  writing  itself  is  a  notice,  or  where 
it  has  been  wrongfully  obtained  or  withheld  by  the 
adverse  party.*' 

For  the  plaintiff  as  a  witness  to  call  a  paper  **  proof 
of  loss"  is  but  a  legal  conclusion.  It  is  not  evidence 
of  the  contents  of  the  paper  required  by  the  Code, 
even  if  a  showing  had  been  made  authorizing  the 
admission  of  oral  statements  on  that  subject.  It  is 
a  reasonable  rule  that  the  witness  who  gives  substi- 
tuted testimony  by  word  of  mouth  in  place  of  the 
writing  itself  should  state  the  language  thereof  as 
nearly  as  possible,  so  that  the  court  may  determine 
whether  it  comes  within  the  definition  of  the  instru- 
ment in  question  as  embodied  in  the  policy.  In  Wise- 
man V.  Northern  Pacific  R.  R.  Co.,  20  Or.  425  (26  Pac. 
272,  23  Am.  St.  Rep.  135),  the  defendant  was  sued  for 
the  value  of  certain  household  goods  claimed  to  have 
been  lost  by  it  while  transporting  the  same  over  its 
railroad.  One  ground  of  its  defense  was  based  upon 
a  release  to  a  minimum  valuation.  It  seems  that  the 
original  of  that  document  had  been  forwarded  to  an 
official  in  Chicago,  Illinois;  that  the  claim  agent  of 
the  defendant  at  St.  Paul  had  telegraphed  that  the 
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files  in  the  office  of  the  traffic  manager  in  Chicago 
had  been  searched  and  that  the  release  conld  not  be 
found  there.  It  appears  that  the  instrument  had 
never  been  in  the  office  of  the  company  at  Portland, 
Oregon.  The  defendant  then  offered  the  deposition 
of  the  agent  at  the  origin  of  the  shipment  in  Michigan, 
to  prove  the  contents  of  the  release  which  it  seems 
he  had  taken  from  the  plaintiff,  but  this  court  affirmed 
the  action  of  the  Circuit  Court  in  denying  the  right 
to  introduce  secondary  evidence,  on  the  ground  that 
sufficient  diligence  to  produce^  the  original  had  not 
been  shown.  Other  cases  on  this  subject  are  as  fol- 
lows: Bowick  V.  Miller,  21  Or.  25  (26  Pac.  861) ;  Har^ 
mon  V.  Decker,  41  Or.  587  (68  Pac  11,  1111,  93  Am, 
St.  Rep.  748) ;  Gladstone  Lumber  Co.  v.  Kelly,  64  Or. 
163  (129  Pac.  763) ;  Jones  v.  Teller,  65  Or.  328  (133 
Pac.  354) ;  Muir  v.  Morris,  80  Or.  378  (154  Pac.  117, 
157  Pac.  785). 

In  the  present  instance  no  attempt  whatever  was 
made  to  produce  the  original,  either  by  calling  upon 
the  defendant  by  notice  or  upon  Shankland  by  sub- 
poena dtices  tecum.  To  sum  up  on  this  feature,  the 
special  agency  of  Shankland  was  confined  to  the  mat- 
ter of  ascertaining  the  amount  of  damage  and  if  pos- 
sible to  agree  upon  that  with  the  plaintiff  without 
reference  to  any  other  question.  This  did  not  author- 
ize him  to  receive  proof  of  loss  nor  to  declare  to  the 
plaintiff  that  the  instrument  which  he  signed  was 
proof  of  loss  or  sufficient  for  that  purpose.  More- 
over, no  showing  was  made  allowing  secondary  evi- 
dence of  the  contents  of  the  instrument.  Even  if 
there  had  been,  there  was  no  testimony  to  show  what 
those  contents  were,  so  that  the  court  might  be  able 
to  determine  whether  the  instrument  amounted  to  a 
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compliance  with  the  express  terms  of  the  policy,  or 
supported  the  plaintiff's  allegation  that  he  had  per- 
formed all  the  terms  of  the  contract  upon  his  part. 

The  question  of  apparent  scope  of  authority  has  no 
place  in  the  discussion,  for  it  is  admitted  that  the 
plaintiff  not  only  knew  but  agreed  in  writing  upon  the 
limitations  of  Shankland's  agency.  As  stated,  the 
estoppel,  even  if  properly  pleaded,  depends  entirely 
upon  the  statements  of  Shankland,  who,  as  the  plain- 
tiff knew  and  stipulated,  had  no  authority  to  bind  the 
company.  To  hold  otherwise  would  be  to  violate  the 
express  provisions  of  the  policy  itself  upon  which  the 
plaintiff  relies;  for  it  says  on  the  face  thereof,  which 
the  plaintiff  read,  that: 

**No  officer,  agent  or  representative  of  this  com- 
pany shall  have  such  power  or  be  deemed  or  held  to 
have  waived  any  of  such  conditions,  provisions  and 
agreements,  unless  such  waiver,  if  any,  shall  be  writ- 
ten upon  or  attached  hereto,  nor  shall  any  privilege  or 
permission  affecting  the  insurance  under  this  policy 
exist  or  be  claimed  by  the  insured  unless  so  written  or 
attached. ' ' 

It  would  also  be  violative  of  the  statutory  condi- 
tion, on  page  2  of  the  policy,  that: 

**The  company  shall  not  be  held  to  have  waived  any 
provision  or  condition  of  the  policy  or  any  forfeiture 
thereof  by  any  requirement,  act  or  proceeding  on  its 
part  relating  to  the  appraisal  or  to  any  examination 
herein  provided  for.*' 

As  Mr.  Justice  Eamsby  said  in  Oatmcm  v.  Bankers^ 
Fire  Relief  Assn.,  66  Or.  388,  400  (134  Pac  1033, 
1035) : 

"The  rules  relevant  to  questions  of  waiver  prior  to 
the  enactment  of  the  standard  policy  law  do  not  apply 
now.    So  far  as  this  statute  is  inconsistent  with  the 
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common  law,  it  supersedes  it.  It  is  the  duty  of  courts 
to  give  effect  to  the  statute,  and  not  to  nullify  its  re- 
quirements. This  statute  not  only  imposes  a  penalty 
on  insurance  companies  for  noncompliance  with  its 
terms,  but  it  declares  in  express  terms  that  if  the  con- 
dition quoted,  supra,  is  not  complied  with,  the  policy 
is  void. '* 

The  same  reasoning  applies  to  the  alleged  state- 
ments of  Shankland,  upon  which  the  plaintiff  relies 
to  excuse  himself  for  not  bringing  the  action  within 
one  year,  namely,  that  he  knew  that  Shankland  had 
no  authority  to  bind  the  company  by  any  such  state- 
ments. The  company  cannot  be  estopped  by  any  un- 
authorized declaration  of  its  agent  where  the. party 
urging  the  estoppel  is  aware  of  the  limitations  upon 
the  agent's  authority.  It  was  the  duty  of  the  court 
to  construe  the  legal  effect  of  the  admitted  writing: 
Section  136,  L.  0.  L.,  and  to  declare  that  no  authority 
existed  on  the  part  of  Shankland  to  bind  the  company 
in  the  manner  contended  fbr  by  thp  plaintiff.  The 
terms  of  the  agency  having  been  admitted  and  agreed 
upon  in  writing,  it  became  the  dulty  of  the  court  as  a 
matter  of  law  to  declare  what  could  and  what  could  not 
be  imputed  to  the  company  under  such  circumstances: 
Glerm  v.  Savage,  14  Or.  567,  576  (13  Pac.  442); 
Anderson  v.  Adams,  43  Or.  621,  633  (74  Pac.  215) ; 
Baker  v.  Seaweard,  63  Or.  350,  354  (127  Pac.  961). 

For  the  purposes  of  this  case  it  matters  not 
whether  the  question  arose  upon  a  departure  or  the 
necessity  of  pleading  an  estoppel  in  the  complaint. 
It  was  held  in  Mercer  v.  Germania  Fire  Ins.  Co.,  88 
Or.  410  (171  Pac.  412),  that: 

**In  an  action  on  a  contract,  plaintiff  must  prove  a 
right  to  prevail  under  the  contract,  unless  he  alleges 
in  his  complaint  a  waiver  on  the  part  of  the  defendant 
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of  some  of  the  provisions  of  the  contract  or  an  estop- 
pel to  assert  them  as  a  defense." 

But  whether  we  apply  this  doctrine  as  showing  that 
the  plaintiff  has  not  proved  that  he  fully  performed 
the  contract  and  that  his  plea  of  estoppel  in  his  reply 
is  a  departure,  or  whether  we  consider  the  estoppel 
on  its  merits,  the  result  is  the  same,  for  the  latter 
contention,  depending  as  it  does  on  the  declarations 
of  an  unauthorized  agent,  fails  for  want  of  proof  on 
the  merits. 

The  whole  matter  was  presented  to  the  court  at  the 
close  of  all  the  testimony  by  motion  for  a  directed  ver- 
dict and  on  the  admitted  terms  of  the  policy  and  the 
stipulated  limitations  upon  the  authority  of  the  agent 
upon  whose  declarations  the  plaintiff  solely  depends 
for  either  waiver  or  estoppel,  the  court  should  have 
allowed  the  motion. 


Submitted  on  briefs  Deeember  4,  l^ie^  aiBrmed  February  11^  1919. 

WHEELOCK  V.  RICHABDSON. 

(178  Pac.  377.) 

Appeal  and  Error— lindlngi  of  Court — OondualTeneM. 

1.  The  finding  of  the  court  below  stand  as  the  verdict  of  a  jurj 
and  are  eonclasive  upon  Supreme  Court,  if  there  was  any  evidence 
to  sustain  them. 

Attorney  and  OUent — ^Action  for  Prof enlonal  Services. 

2.  In  action  by  attorneys  for  professional  services,  held,  there  was 
ample  evidence  to  sustain  verdict  for  plaintiffs  in  the  District  Court 
and  findings  of  judge  in  the  Circuit  Court  in  favor  of  plaintiffs. 

Attorney  and  Client  —  Becorery  of  Oompenntion  —  Pleading  —  Vaxi- 
ance. 

ft^  Where  attorneys  in  their  complaint  did  not  rely  specifically 
upon  original  contract  to  pay  $100  for  professional  services,  but  upon 
general  allegation  that  they  performed  services  between  two  dates 
at  the  agreed  price  of  $100,  it  waa  unnecessary  in  order  to  sustain 
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complaint  that  the  price  should  have  been  agreed  npon  beforehand  for 
the  services  actually  rendered  or  that  the  entire  $100  should  be  agreed 
upon  at  one  time. 

Attorney  and  OUent  —  BacoTery  of  CompenBatloii  —  Pleading — Vail- 
ance. 

4.  In  action  by  attorneys  for  $50  alleged  to  be  due  for  profes- 
eional  services,  if  the  original  contract  was  to  pay  $100  for  certain 
specific  services;  and  afterward  that  contract  was  modified,  so  that 
a  part  of  the  services  were  waived,  and  defendant  still  agreed  to 
pay  the  $100  for  services  already  performed,  that  would  be  sufficient 
to  sustain  allegations  of  the  complaint. 

Attorney  and  OUent  —  Bacovery  of  OompetaBation  —  Pleading  —  Vari- 
ance. 

5.  In  action  in  which  attorneys  alleged  that  they  rendered  profes- 
sional services  to  defendant  at  agreed  price  of  $100,  that  only  $50 
had  been  paid,  and  that  there  was  still  due  $50,  there  would  oe  no 
fatal  variance  because  at  the  time  of  the  final  modification  $50  had 
already  been  paid  on  the  services  and  the  defendant  agreed  to  pay 
$50  additional. 

[As  to  what  is  a  reasonable  attorney's  fee  in  the  absence  of 
contract,  see  note  in  Ann.  Gas.  1916B,  263.]i 

From  Multnomah:  Gbobgb  N.  Davis,  Judge. 

In  Banc. 

This  is  an  action  originally  brought  in  the  District 
Court  for  Multnomah  County,  to  recover  the  sum  of 
$50  alleged  to  have  been  due  from  the  defendant  to 
the  plaintiffs  for  professional  services,  the  plaintiffs 
being  a  firm  of  lawyers  engaged  in  the  practice  of  law 
in  Multnomah  County.  They  allege  that  between 
August  10,  1915,  and  March  1,  1916,  they  rendered 
professional  services  to  the  defendant  at  the  agreed 
price  of  $100;  that  only  $50  has  been  paid  thereon, 
and  that  there  is  $50  still  due  from  defendant  to 
plaintiffs. 

There  was  a  jury  trial  in  the  District  Court  and  a  ver- 
dict for  plaintiffs.  Afterward  the  case  was  appealed 
by  the  defendant  to  the  Circuit  Court  for  Multnomah 
County.  There  was  a  trial  by  stipulation  before  the 
judge  without  a  jury,  and  again  there  were  findings 
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for  the  plaintiffs.  The  defendant  appealed  to  this 
court,  it  being  urged  there  was  no  evidence  to  sustain 
the  allegations  of  the  complaint  and  the  findings  of 
the  court.  Affirmbi>. 

For  appellant  there  was  a  brief  submitted  over  the 
names  of  Mr.  John  J.  Fitzgerald,  Mr.  Sam  M.  John- 
son and  Mr.  John  P.  Hwnnon. 

For  respondents  there  was  a  brief  prepared  and 
submitted  over  the  names  of  Messrs,  Littlefield  & 
Maguire  and  Mr.  Elton  Watkins. 

BENNETT,  J.— 1.  Of  course  it  is  too  well  settled 
in  this  state  to  admit  of  question  that  the  findings  of 
the  court  below  stand  as  the  verdict  of  a  jury  and  are 
conclusive  upon  this  court,  if  there  was  any  evidence 
to  sustain  them.  It  follows,  that  where  there  was 
conflicting  evidence,  we  must  follow  the  case  as  made 
by  the  plaintiffs  wherever  there  was  any  evidence  to 
sustain  it. 

The  evidence  disclosed  by  the  record  is  substan- 
tially as  follows :  At  about  the  time  alleged  in  the  com- 
plaint, plaintiffs  were  employed  by  the  defendant  to 
conduct  a  divorce  suit  in  his  behalf,  and  the  evidence 
upon  the  part  of  plaintiffs  tends  to  show  that  it  was 
originally  agreed  they  should  receive  $100  for  their 
services  in  the  suit,  they  to  do  whatever  was  neces- 
sary in  carrying  the  case  to  its  final  determination. 
Urder  this  agreement  plaintiffs  examined  into  the 
case  and  interviewed  all  the  prospective  witnesses, 
and  finally  drew  an  answer  to  the  complaint  against 
the  defendant  in  the  divorce  proceedings,  and  also  a 
cross-bill,  which  was  filed  in  the  case.    Subsequently, 
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there  were  some  continued  negotiations  for  settle- 
ment, all  of  which  were  conducted  by  the  plaintiffs. 
These  negotiations  finally  failed  and  the  adverse 
attorneys  filed  a  motion  for  suit  money,  which  was 
presented  on  behalf  of  the  defendant  by  the  plaintiffs 
herein,  and  the  court  allowed  the  plaintiff  in  the 
divorce  suit  $50. 

When  this  result  was  reported  by  the  plaintiffs  to 
the  defendant  herein,  he  grew  very  angry  and  con- 
siderable harsh,  bitter  and  abusive  language  passed 
between  him  and  the  plaintiffs,  and  he  finally  de-. 
manded  his  papers,  discharged  the  plaintiffs  and  left 
the  office.  Prior  to  this  time  defendant  had  paid  $50 
on  the  $100  agreed  upon. 

At  the  time  defendant  discharged  plaintiffs,  accord- 
ing to  the  evidence  of  plaintiffs,  he  asked,  **How  much 
do  I  owe  youf  to  which  one  of  plaintiffs  answered, 
**You  owe  me  $50.'*  Defendant  said,  **I  will  pay 
you  the  $50.'*  After  about  an  hour  defendant  re- 
turned and  apologized  to  the  plaintiffs  for  what  he 
had  said.  The  testimony  on  behalf  of  plaintiffs  at 
this  time  tends  to  show  that  defendant  reiterated  the 
promise  to  pay  the  additional  $50,  and  that  there  was 
considerable  talk  about  it.  Defendant  spoke  about 
some  other  papers  which  plaintiffs  still  had  in  their 
safe  and  they  offered  them  to  defendant,  but  he  said, 
**No,  he  would  leave  them  there  for  safety." 

A  short  time  thereafter  and  on  the  day  of  the  trial 
of  defendant's  cause,  he  came  to  plaintiffs'  office  and 
told  the  plaintiffs: 

*  *  We  want  you  at  2  o  'clock  •  •  Doctor  Jefferson  is 
going  on  the  stand  at  2  o  'clock  to  testify.  ^  I  want  you 
there  in  the  case,  to  sit  there  with  Fitzgerald  in  the 
case  and  to  testify." 
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One  of  the  plaintiffs  did  go  np  and  sit  with  Fitz- 
gerald during  the  trial  conferring  with  him  about  the 
case,  and  afterward  went  on  the  stand  as  a  witness 
and  testified  for  defendant.  Subsequently,  according 
to  the  evidence  of  plaintiffs,  defendant  again  reiter- 
ated his  promise  to  pay  the  additional  $50,  but  finally 
changed  his  mind  and  refused  to  pay. 

2.  We  think  there  was  ample  evidence  to  sustain 
the  verdict  of  the  jury  in  the  District  Court,  and  the 
findings  of  the  judge  in  the  Circuit  Court. 

It  will  be  noticed  the  plaintiffs,  in  their  complaint, 
do  not  rely  specifically  upon  the  original  contract  to 
pay  $100  for  specific  services  then  agreed  upon,  but 
rather  upon  the  general  allegation,  that  they  "per- 
formed services''  between  two  dates  "at  the  agreed 
price  of  $100.'' 

3-5.  It  is  thought  it  was  not  necessary,  in  order  to 
sustain  this  complaint,  that  the  price  should  have  been 
agreed  upon  beforehand  for  the  services  actually  ren- 
dered, or  that  the  entire  $100  should  be  agreed  upon 
at  one  time.  If  the  original  contract  was  to  pay  $100 
for  certain  specific  services,  and  afterward  that  con- 
tract was  modified,  so  that  a  part  of  these  services 
were  waived  and  the  defendant  still  agreed  to  pay  the 
$100  for  the  services  already  performed,  that  would 
be  sufficient  to  sustain  the  allegations  of  the  com- 
plaint. Neither  would  it  be  a  fatal  variance  because 
at  the  time  of  the  final  modification,  $50  had  already 
been  paid  on  the^services,  and  the  defendant  agreed 
to  pay  $50  additional.  The  plaintiffs  could  rely,  un- 
der the  general  allegations  of  their  complaint,  upon 
the  modified  contract  and  treat  the  arrangement  as 
one  transaction  by  which  the  defendant  agreed  to  pay 
$100  for  the  services  which  had  actually  been  per- 
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formed  up  to  the  time  of  plaintiffs'  discharge  from 
the  case. 

This  disposes  of  each  and  all  of  defendant's  assign- 
ments of  error.  Judgment  Apfibmed. 


Argued  Deeember  11^  1918,  affirmed  Fe>bruar7  11,  1910. 

CHAPMAN  V.  HOOD  RIVEE  COUNTY. 

(178  Pac.  379.) 

Ferzies—Idceiuie— Landings — Encmnbrance  on  Land. 

1.  A  license  to  operate  a  ferry  across  a  river  nnder  Sections  6489, 
6491,  L.  O.  L.,  without  designating  the  property  to  be  used  for  land- 
ing, could  not  become  an  encumbrance  upon  property  of  a  third  party. 

Courts— Jurisdiction— Ckmnty  Ctonrts— Beal  Property. 

2«  The  County  Court  had  no  jurisdiction  to  hear  and  determine 
the  title  to  real  property. 

Certiorari — ^Petition — Sufficiency. 

3.  A  petition  for  review  of  proceedings  in  the  County  Court  for 
granting  a  ferry  license  is  insufficient  where  it  does  not  show  that 
such  license  grants  the  use  of  plaintiff's  land  for  a  landing  place 
without  plaintiff's  consent  or  injures  some  substantial  right  of  plain- 
tiff in  view  of  Section  605,  L.  O.  L. 

Certiorari — Otlier  Remedy. 

4.  A  writ  of  review  should  not  be  allowed  in  a  ferry  license  pro- 
ceeding  in  the  County  Court,  where  the  party  has  any  other  plain, 
speedy,  and  adequate  remedy. 

[As  to  questions  reviewable  upon  certiorari,  see  note  in  40  Am. 
St.  Bep.  29.] 

From  Hood  River ;  Feed  W.  Wilson,  Judge. 

Department  2. 

Frank  Larson  presented  his  petition  to  the  County 
Court  of  Hood  River  County  to  obtain  a  license  to 
operate  a  public  ferry  from  the  City  of  Hood  River 
across  the  Columbia  River  to  the  town  of  Underwood 
in  the  State  of  Washington  for  a  period  of  five  years, 
alleging  that: 
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**The  landing  place  of  said  ferry  at  said  City  of 
Hood  River  will  be,  during  the  high  water  period,  at 
the  public  road  leading  northerly  from  the  O.-W.  R. 
&  N.  Company's  passenger  depot,  and  on  the  land 
adjacent  thereto,  and  at  other  times  of  Ihe  year  on  the 
bank  of  the  Columbia  River  at  the  water-mark  oppo- 
site the  said  City  of  Hood  River,  at  or  near  the  ter- 
minus of  said  road.'* 

With  the  petition  were  filed  a  copy  of  the  notice  of 
application  for  a  license,  the  aflBdavit  of  the  posting 
of  the  notice  and  proof  of  service  thereof  on  the  plain- 
tiff. To  the  granting  of  such  license  the  plaintiff  filed 
a  remonstrance  in  which  she  recited  that  she  was  the 
owner  of  **all  that  part  of  the  east  half  of  the 
Nathaniel  Coe  Donation  Land  Claim  which  is  north 
of  a  line  that  is  230  feet  northeasterly  from  and 
parallel  with  the  northerly  boundary  line  of  the  right 
of  way  land  of  the  O.-W.  R.  &  N.  Company  in  the  city 
and  county  of  Hood  River, ' '  and  alleged : 

*  *  That  said  ferry  license  would  be  a  cloud  upon  the 
title  to  her  said  land,  and  the  operation  of  said  ferry 
on  and  over  her  said  land  would  .work  great  injury 
thereto. 

**  That  there  is  no  public  road  on  her  said  land.  •  •  ** 

Third,  that  the  railroad  company  claims  that  there 
is  no  public  road  across  the  railroad  near  the  depot 
at  Hood  River;  fourth,  that  prior  to  1908  **a  public 
road  existed  in  Hood  River  from  First  Street  straight 
northerly  across  the  railroad  land,  but  it  has  been 
abandoned  for  some  nine  years  by  the  public, '^  and 
also  that  the  landing  places  are  uncertain  and  indefi- 
nite; that  the  route  of  the  ferry  would  be  up  and 
down  rather  than  across  the  river,  and  that  the 
County  Court  had  no  authority  to  grant  a  license  for 
a  ferry  landing  in  the  State  of  Washington  over  and 
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across  the  Columbia  River,  and  no  authority  to  grant 
a  license  for  any  ferry  except  across  a  stream  within 
said  county. 

Without  taking  any  testimony  the  County  Court 
overruled  the  objections  and  on  May  2,  1917,  made  an 
order  granting  the  license  upon  the  payment  of  five 
dollars  per  annum  and  the  filing  of  an  approved  bond. 
The  plaintiff  then  applied  to  the  Circuit  Court  of  that 
county  for  a  writ  of  review  of  the  proceedings  of  the 
County  Court  in  granting  the  license,  claiming  that 
said  court  had  exceeded  its  jurisdiction  and  had 
granted  such  license  without  a  trial  of  any  of  the 
questions  of  fact  set  forth  in  the  objections,  and  alleg- 
ing in  substance  the  identical  facts  in  her  petition  for 
a  writ  of  review  which  are  set  out  in  the  remonstrance 
filed  in  the  County  Court. 

The  defendants  then  appeared,  brought  up  a  certi- 
fied copy  of  the  proceedings  in  the  County  Court  and 
then  filed  a  motion  to  quash  the  writ,  for  the  reason 
that  the  petition  therefor  ^'does  not  state  facts  suflS- 
cient  to  show  that  said  petitioner  is  entitled  to  or  that 
there  should  be  any  writ  of  review  or  that  there 
should  be  any  order  or  judgment  made  by  this  court 
or  that  the  said  petitioner  is  entitled  to  any  relief, '* 
specifying  six  different  grounds  for  the  motion. 
After  argument  the  Circuit  Court  quashed  the  writ, 
from  which  ruling  the  plaintiff  appeals. 

Affibhed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  H.  RiddeU. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Ernest  C.  Smith. 
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JOHNS,  J.— 1-4.  Section  6489,  L.  0.  L.,  provides : 

*'The  County  Court  of  any  county  in  this  state  may 
grant  a  license  to  any  party  applying  therefor  to  keep 
a  ferry  across  any  lake  or  stream  within  its  respec- 
tive county,  upon  being  satisfied  that  a  ferry  is  neces-* 
sary  at  the  point  applied  for.  •  •  '» 

And  Section  6491  says: 

**  Unless  otherwise  provided  by  law,  no  such  license 
shall  be  granted  to  any  person  other  than  the  owner 
of  the  land  embracing  or  adjoining  such  lake  or 
stream  where  the  ferry  is  proposed  to  be  kept,  xmlesa 
the  landing  place  of  such  proposed  ferry  shall  be  at 
the  end  of  a  street  in  an  incorporated  city  or  town 
or  unless  the  owner  shall  neglect  to  apply  for  such 
license;  and  whenever  application  shall  be  made  for 
a  license  by  any  person  other  than  such  owner,  the 
County  Court  shall  not  grant  the  same  unless  proof 
be  made  that  the  applicant  caused  notice  in  writing 
of  his  intention  to  make  such  application  to  be  given 
to  such  owner,  if  residing  in  the  county,  at  least  ten 
days  before  the  term  of  court  at  which  application  is 
made.  •  •  ** 

Section  605,  L.  0.  L.,  provides  that  a  writ  shall  be 
allowed  where  it  appears  that  the  inferior  court  has 
erroneously  exercised  its  functions  or  has  exceeded 
its  jurisdiction  **to  the  injury  of  some  substantial 
right  of  the  plaintiff,  and  not  otherwise.**  The  plain- 
tiff would  not  and  could  not  be  injured  by  the  grant- 
ing of  a  license  or  the  operation  of  a  ferry  across  the 
Columbia  River.  The  license  granted  was  based 
upon  the  following  order  of  the  County  Court : 

**Now  at  this  time  comes  Frank  Larson  by  his 
attorney,  Ernest  C.  Smith,  and  petitions  the  court  for 
a  license  to  operate  a  ferry  between  Hood  River  and 
Underwood,  Washington,  and  it  appearing  to  the 
court  that  due  and  legal  notice  has  been  given,  and 
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that  the  objections  filed  by  W.  S.  Chapman  is  a  matter 
to  be  left  up  to  Larson,  and  it  further  appearing  that 
$5  is  a  reasonable  license  fee  per  year  and  that  5 
years  is  a  reasonable  length  of  time  to  grant  said 
license. 

**It  is  therefore  ordered  that  the  Clerk  issue  said 
license  upon  the  payment  of  $5  in  advance  for  the  first 
year  and  upon  the  applicant  filing  a  bond  to  be 
approved  by  the  County  Judge.*' 

Nothing  is  said  in  this  order  about  the  place  where 
the  ferry  should  land  at  Hood  River,  and  the  effect 
of  the  order  would  be  to  give  a  **  license  to  operate  a 
ferry  between  Hood  River,  and  Underwood,  Wash- 
ington. The  granting  of  the  license  would  not  con- 
vey any  right  to  the  use  of  plaintiff's  lands  by  Larson 
or  anyone  else  without  her  consent.  While  it  is  true 
that  in  the  plaintiff's  remonstrance  there  is  a  recital 
of  her  ownership  of  certain  lands,  there  is  no  specific 
allegation  that  she  is  such  owner.  But  assuming  that 
she  did  allege  ownership,  the  County  Court  has  no 
jurisdiction  to  hear  and  determine  the  title  to  real 
property.  The  case  of  CcmyonvUle  <&  GalesvUle  Road 
Co.  V.  Douglas  County,  5  Or.  280,  is  in  point.  On 
page  282  of  the  opinion  this  court  said: 

*^It  was  insisted  by  counsel  for  the  appellant  that 
when  the  objections  were  filed  in  the  County  Court, 
that  tribunal  should  have  entertained  them  and  passed 
upon  the  questions  raised.  In  cases  of  this  character 
the  remedy  is  not  confined  to  one  tribunal.  Much 
depends  upon  the  particular  remedy  sought.  The 
County  Court  has  power  in  the  first  instance  to  lay 
out  roads,  but  must  make  all  the  proceedings  conform 
to  the  statute.  In  some  cases  by  review,  and  in  others 
by  appeal,  the  Circuit  Court  may  annul  the  proceed- 
ings in  the  County  Court,  or  may  correct  an  assess- 
ment of  damages  or  the  like.  The  County  Court, 
however,  has  not  jurisdiction  to  try  questions  of  title, 
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or  rights  arising  out  of  the  exercise  of  eminent 
domain.  These  matters  must  be  tested  in  a  tribunal 
invested  with  fuller  powers,  having  wider  jurisdiction, 
one  in  which  can  be  administered  full  relief,  either  by 
injunction  or  otherwise/' 

Also,  in  the  concurring  opinion,  Mr.  Justice  Mo- 
Abthxjb  said: 

# 

**The  best  test  as  to  the  right  to  a  writ  of  review, 
laid  down  by  the  authorities,  is  whether  the  one  seek- 
ing it  is  a  party  in  form  or  substance  to  the  proceed- 
ing sought  to  be  reviewed  so  as  to  be  concluded  by  the 
determination  therein.  *  *  I  am  utterly  unable  to 
conceive  of  any  order  the  County  Court  could  have 
made,  in  the  matter  of  laying  out  the  county  road  com- 
plained of,  which  would  or  could  have  concluded  the 
appellant.  Besides,  the  writ  should  not  be  allowed 
where  the  party  has  any  other  plain,  speedy  and  ade- 
quate remedy.*' 

Assuming  that  the  plaintiff  is  the  owner  of  the 
lands  in  question,  any  attempt  of  the  County  Court  to 
issue  a  license  to  Larson  which  would  authorize  him 
in  the  operation  of  a  ferry  to  make  a  landing  thereon 
would  be  null  and  void.  The  County  Court  would 
not  have  jurisdiction  to  make  such  an  order,  and  such 
license  would  not  be  a  cloud  upon  the  title  to  plain- 
tiff's lands.  There  is  nothing  to  show  how  or  in  what 
manner  the  plaintiff  has  been  or  would  be  injured  in 
any  substantial  right  by  the  granting  of  the  license. 
The  judgment  of  the  Circuit  Court  is  affirmed. 

Affibmed. 

McBRroB,  C.  J.,  and  Bban  and  Bubnbtt,  JJ.,  concur. 

01  Or.— 7 
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Argned  Deeember  10,  1918,  affirmed  February  11,  1919. 

GODFREY  V.  HOWES.  . 

(178  Pac.  388.) 

Ezaciiton  and  Adnilii:l8trator»— Action  Against  Bxacntrix  of  Agont — 
Burden  of  Proof. 

1.  In  action  against  ezeeutriZy  after  rejeetion  of  claim,  to  recover 
money  collected  by  decedent  as  agent  for  plaintiff,  where  proof  is 
conclusive  deceased  did  collect  as  agent,  burden  of  proof  shifts,  and 
it  devolves  on  executrix  to  allege  and  prove  deceased  accounted  for 
all  moneys  received  as  agent. 

Bxecntors  and  Admlnlstraton — Claims— Becovocy  on  TeMmony  Otlisr 
Than  OlaimanVs. 

2.  Where  fact  that  defendant  executrix's  decedent  made  collec- 
tions  for  plaintiff  as  her  agent  was  established  by  strong  independent 
evidence  other  than  plaintiff's,  including  decedent's  own  signature 
and  receipts  for  money  as  plaintiff's  agent,  plaintiff  could  recover 
from  executrix  for  collections  unaccounted  for,  despite  Section  1241, 
L.  O.  L.,  though  plaintiff's  claim  had  been  rejected  by  executrix. 

[As  to  statement  of  claims  against  estates  of  decedents,  ses 
note  in  130  Am.  St.  Bep.  311.] 

From  Multnomah :  Bobebt  G.  Mobbow,  Judge. 

Department  2. 

On  November  30,  1914,  the  plaintiff,  then  and  now 
a  resident  of  New  York,  executed  to  Ensign  E..  Howes, 
then  a  resident  of  Portland,  Oregon,  a  general  power 
of  attorney,  by  which,  among  other  things,  she  author- 
ized him  to  collect  and  receive  in  her  name  and  as  her 
act  and  deed,  any  notes,  mortgages  or  other  evidences 
of  debt  which  were  then  or  would  thereafter  become 
due  and  owing.  On  December  24,  1916,  Howes  died 
testate  and  Christina  E.  Howes  as  his  surviving 
widow  was  duly  appointed  and  qualified  as  executrix 
of  his  estate. 

The  plaintiff,  contending  that  Howes,  acting  under 
the  power  of  attorney,  had  collected,  received  and 
appropriated  to  his  own  use  and  benefit  certain 
moneys  which  rightfully  belonged  to  her  and  for 
which  he  failed  to  account,  made  and  presented  veri- 
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fied  proof  of  her  claim  to  Christina  E.  Howes  as  such 
executrix.  The  claim  was  rejected  and  the  plaintiff 
brought  this  action  to  enforce  payment,  making  all 
necessary  allegations  in  her  complaint,  to  which  the 
defendant  filed  a  general  denial.  A  trial  was  had 
and  the  jury  returned  a  verdict  against  the  defend- 
ant as  executrix,  for  the  full  amount  of  plaintiff's 
claim  upon  the  first  oause  of  action,  upon  which  judg- 
ment was  entered  and  from  which  defendant  appeals. 

Apfibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  McBougal  &  McDougcd,  with  an  oral  argu- 
ment by  Mr,  E.  L.  McDougal. 

For  respondent  there  was  a  brief  over  the  name  of. 
Messrs.  Stone  S  Moulton,  with  an  oral  argument  by 
Mr.  William  M.  Stone. 

JOHNS,  J. — This  opinion  will  be  as  brief  as  the 
court's  instructions,  to  which  neither  party  took  an 
exception. 

Defendant  relies  upon  Section  1241,  L.  0.  L.,  which, 
among  other  things,  provides  that: 

*'No  claim  which  shall  have  been  rejected  by  the 
executor  or  administrator  as  aforesaid,  shall  be 
allowed  by  any  court,  referee,  or  jury  except  upon 
some  competent  or  satisfactory  evidence  other  than 
the  testimony  of  the  claimant.'' 

— and  contends  that  there  is  no  **  evidence  other  than 
the  testimony  of  the  claimant"  that  the  deceased  ever 
collected  or  received  any  money  belonging  to  the 
plaintiff. 

1,  2.  The  proof  is  conclusive  that  the  deceased  did 
collect  and  receive  the  money  and  that  any  money 
which  he  collected  for  the  plaintiff  was  received  by 
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him  as  her  agent  and  attorney  in  fact.  For  that  rea- 
son the  burden  of  proof  shifts  and  it  devolves  upon 
the  defendant  to  allege  and  prove  that  the  deceased 
paid  over  and  fully  accounted  to  the  plaintiff  for  all 
moneys  received  by  him  as  her  attorney  in  fact ;  that 
is  the  force  and  effect  of  the  decision  of  this  court  in 
Quinn  v.  Gross,  24  Or.  147  (33  Pac.  535).  But  there 
is  no  evidence  that  the  deceased  ever  paid  over  or 
accounted  to  the  plaintiff  for  any  of  the  moneys  which 
he  collected  as  her  agent.  Again,  the  plaintiff  does 
not  testify  that  the  deceased  made  any  collections  for 
her ;  she  testifies  only  that  she  did  not  receive  the  pro- 
ceeds of  such  collections  and  the  fact  that  they  were 
made  by  the  deceased  was  established  by  other  strong 
and  independent  evidence,  including  Howes'  own  sig- 
nature and  receipts  for  the  money  as  her  attorney  in 
fact. 
The  judgment  is  affirmed.  Affibmed. 

McBbidb^  0.  J.)  and  Beak  and  Habbis^  JJ.,  concur. 


N 


Argned  October  8,  1918,  reversed  and  dismissed  February  11,  1019. 

SPRINGER  V.  STEINER. 

(178  Pac.  592.) 

Falsa  Imirrl0Oiiment — Sufficiency  of  Evidence. 

1.  In  action  for  false  imprisonment  by  one  who  was  confined  in 
insane  asylum,  evidence  held  insufficient  to  show  that  one  defendant  had 
anything  to  do  with  wrongful  incarceration. 

False  Imprisonment — Sufficiency  of  Evidence. 

2.  In  an  action  for  false  imprisonment  by  one  who  was  confined  in 
insane  asylum,  evidence  Held  insufficient  to  show  that  the  defendant 
physician  who  examined  her  was  cause  of  confinement. 

I^isane  Persoos — Setting  Aside  Inquisition. 

3.  A  judgment  declaring  one  insane  could  not  be  set  aside  on  appli- 
cation made  two  years  after  its  rendition^  unless  it  was  absolutely  void. 
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Insaaa  PenNni»— Oooflnemeot  in  Asylum. 

4.  Under  Laws  of  1913,  page  680,  Sectioned,  an  ordtfr,  adjudging  a 
person  insane  and  committing  her  to  insane  asjrlum,  was  not  void,  al- 
though sheriff  had  no  warrant  when  he  took  her  in  eustody,  and  she  was 
taken  before  the  judge  only  on  a  verbal  order  of  the  latter. 

False  ImprlBonment — ^Burden  of  Proof. 

5.  In  action  against  examining  physician  for  false  imprisonment  by 
one  adjudged  insane  and  confined  in  an  asylum,  burden  was  upon  plain- 
tiff  to  show,  either  that  physician  made  no  examination  as  to  her  condi- 
tion, or  that  certificate  was  maliciously  false. 

Eridenco — OonclasioiiJk 

fi.  In  action  for  false  imprisonment  bj  one  adjudged  insane  and  eon- 
fined  in  asylum,  against  physician  examining  her,  testimony  by  plaintiff 
that  defendant  asked  her  no  questions  in  examination  which  "tended 
to  an  examination  of  her  mental  condition"  was  only  a  conclusion  of 
witness. 

False  Impriflonment— Oonflnement  in  Insane  Asylum— Negligence  of 
Exandndng  Physician. 

7.  A  physician  is  not  liable  for  false  imprisonment  by  reason  of 
negligence  in  examining  one  in  a  proceeding  under  Laws  of  1913,  page 
680,  Section  3,  relating  to  confinement  of  insane  persons,  so  long  as,  in 
issuing  certificate  of  insanity,  he  acts  in  good  faith  and  without  malice. 

[As  to  when  actions  for  false  imprisonment  are  maintainable, 
see  notes  in  54  Am.  X>ec.  258;  67  ABL  8t  Sep.  408.] 

From  Multnomah :  Habby  H.  Belt^  Judge. 

Department  2. 

This  was  an  action  for  false  imprisonment  brought 
by  plaintiff  againsf  defendants,  arising  out  of  the 
commitment  of  the  plaintiff  to  the  Oregon  State 
Insane  Asylum.  As  basis  of  her  cause  of  taction 
plaintiff  alleges  that  the  defendants,  without  any 
order  or  warrant  for  her  arrest,  caused  her  to  be  for- 
cibly taken  into  custody  and  conveyed  through  the 
public  streets  to  the  county  jail,  imprisoned  in  ta 
barred  cell  with  common  criminals,  and  thereafter, 
without  cause  and  without '^  any  order  or  warrant, 
caused  her  to  be  handcuffed  and  conducted  along  the 
public  streets;  and  while  so  restmined,  to  be  con- 
veyed to  the  asylum  and  delivered  to  the  custody  of 
B.  E.  Lee  Steiner,  the  superintendent  thereof;  and 
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did  wrongfully  and  ignorantly  claim  and  assert  that 
plaintiff  was  an  insane  person  and,  by  relason  of  such 
insanity,  unfit  to  be  at  large,  and  caused  plaintiff  to 
be  confined  in  such  asylum  from  January  15,  1915,  to 
May  31,  1915,  during  which  time  pliaintiff  claims  that 
various  indignities  were  heaped  upon  her.  That  at 
all  of  said  dates  plaintiff  was  wholly  sane,  all  of  which 
was  known  to  the  defendants,  or  could  have  been  as- 
certained  by  the  exercise  of  ordinary  care  and  pru- 
dence. 

Defendant  Howard  answered  by  a  general  denial. 
Defendant  Holcomb,  with  practically  a  general  denial, 
pleaded,  as  justification,  that  he  was  a  licensed  physi- 
cian and  surgeon ;  that  Thomas  J.  Cleeton  was  county 
judge,  and  Thomas  M.  Hurlburt,  sheriff  of  Multno- 
mah County;  that  on  January  8,  1915,  plaintiff  was 
detained  in  the  county  jail  by  said  sheriff  as  a  person 
suffering  from  insanity  and  mental  derangement  and 
unfit  to  be  at  large;  that  on  January  8th  a  hearing 
upon  said  charge  was  had  before  said  county  judge, 
who  caused  defendant  and  Dr.  Sanford  Whiting,  a 
competent  physician,  to  appear  at  said  hearing  and 
examine  plaintiff  on  said  charges  of  insanity  and 
mental  derangement;  that  plaintiff  was  personally 
present  at  said  examination;  that  after  a  careful  ex- 
amination of  plaintiff,  defendant  Holcomb  and  Dr. 
Whiting  certified  upon  oath  to  said  county  judge  that 
plaintiff  was  suffering  from  insanity  and  mental  de- 
rangement; that  the  said  examination  was  conducted 
carefully,  skillfully  and  diligently,  that  the  facts 
stated  in  said  certificate  were  based  upon  said  exam- 
ination, and  that  the  diagnosis  of  the  mental  condi- 
tion of  the  said  plaintiff  therein  was  made  in  good 
faith  and  as  a  result  solely  of  said  examination,  and 
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the  opinion  as  to  plaintiff's  sanity,  certified  on  oath 
as  aforesaid  in  said  certificate,  was  formed  from  pro- 
fessional examination  of  plaintiff  as  to  her  health, 
habits  and  mental  condition,  observation  of  her  ac- 
tions, conduct  and  conversation  at  the  time  of  such 
examination,  and  information  as  to  such  conversation, 
actions,  habits  and  conduct  obtained  from  others  at 
such  examination,  which  defendant  believed  to  be 
true ;  that  the  said  examination  of  the  plaintiff  by  said 
defendant,  Curtis  Holcomb,  is  the  only  act  or  acts 
done  by  him  individually  or  with  another  or  others 
relating  in  any  manner  to  the  plaintiff,  and  is  the 
transaction  out  of  which  the  alleged  conduct  of  said 
defendant  as  set  forth  in  the  complaint  arises;  that 
the  plaintiff  at  the  time  of  said  examination  was 
insane. 

The  matter  being  put  at  final  issue  by  a  reply  the 
case  proceeded  to  trial  as  to  Howard  and  Holcomb. 
The  defendants  Steiner  and  GriflSth  were  eliminated 
from  the  case  by  judgment  on  the  pleadings  before 
the  trial,  and  the  defendant  Hull  was  not  served  and 
made  no  appearance.  At  the  conclusion  of  the  trial 
defendants  Howard  and  Holcomb  separately  moved 
for  a  judgment  of  nonsuit,  which  was  denied.  There- 
after, each  moved  for  a  directed  verdict,  which  was 
also  denied.  There  was  a  verdict  for  plaintiff  for 
$2,500  and  from  a  judgment  thereon  defendants 
Howard  and  Holcomb  appeal,  assigning  among  others 
the  following  errors : 

''The  court  erred  in  overruling  defendants'  motion 
for  a  nonsuit. 

**The  court  erred  in  overruling  defendants'  motion 
for  an  order  directing  the  jury  to  return  a  verdict  in 
their  favor. 
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*'The  court  erred  in  overruling  defendants'  objec- 
tions to  the  testimony  of  the  plaintiff  concerning 
diseases  suffered  in  girlhood,  and  as  to  treatments 
received  and  in  overruling  defendants'  motion  to 
strike  out  such  testimony. 

**The  court  erred  in  overruling  defendants'  motion 
to  strike  out  all  the  testimony  of  the  plaintiff  as  to  the 
treatment  received  by  her  while  at  the  Oregon  State 
Hospital  for  the  Insane  at  Salem. 

**The  court  erred  in  overruling  defendants'  objec- 
tions to  direct  interrogation  22  in  the  deposition  of 
Perry  J.  Green,  and  permitting  the  answers  thereto 
to  be  received  in  evidence. 

*'The  court  erred  in  overruling  defendants'  objec- 
tions to  direct  interrogation  23  in  the  deposition  of 
Perry  J.  Green,  and  permitting  the  answer  thereto  to 
be  received  in  evidence. 

''The  court  erred  in  overruling  defendants'  objec- 
tions to  direct  interrogation  24  in  the  deposition  of 
Perry  J.  Green  and  permitting  the  answer  thereto  to 
be  received  in  evidence. 

**The  court  erred  in  overruling  defendants'  objec- 
tions to  the  letter  written  by  defendant  Howard  to 
Perry  J.  Green  concerning  plaintiff  and  permitting 
the  same  to  be  received  in  evidence. 

''The  court  erred  in  overruling  defendants'  objec- 
tions to  the  conversation  had  by  defendant  Howard 
with  defendant  "William  Hull  concerning  the  arrest 
of  plaintiff,  after  she  had  been  placed  in  jail. 

"The  court  erred  in  overruling  the  defendants' 
objections  to  all  that  portion  of  the  record  of  the 
County  Court  of  Multnomah  County,  Oresron,  had  sub- 
sequent to  the  commitment  of  the  plaintiff  to  the  Ore- 
gon State  Hospital  for  the  Insane  at  Salem,  in  the 
inquisition  adjudging  her  insane,  and  consisting  of  the 
petition  of  the  plaintiff  to  set  the  proceedings  aside 
as  void,  the  order  of  Judge  Cleeton  setting  said  peti- 
tion for  hearing,  the  order  of  Judge  Tazwell  setting 
aside  the  inquisition  as  void  and  directing  the  county 
clerk  to  'cancel,  extirpate  and  destroy  the  judgment 
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and  order  of  commitment,*  as  set  forth  in  plaintiff *8 
exhibit  *C,'  and  permitting  the  same  to  be  received  in 
evidence.** 

Error  is  also  predicated  npon  instructions  given, 
and  requested  instructions  refused  by  the  court. 

Reversed  and  Dismissed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Thad  W.  Vreekmd,  Mr.  James  K.  Weatherford 
and  Messrs.  Carey  &  Kerr,  with  oral  arguments  by 
Mr.  Vreeland,  Mr.  Weatherford  and  Mr.  Chas.  JT. 
Carey. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Wilson  T.  Hume. 

McBRIDE,  C.  J.— 1.  We  will  first  consider  the 
motion  for  a  directed  verdict  urged  on  behalf  of  Dr. 
Howard.  We  have  carefully  examined  the  evidence 
and  fail  to  find  any  testimony  indicating  that  Dr. 
Howard  in  any  way  counseled,  assisted  or  suggested 
that  plaintiff  should  be  proceeded  against  as  an  insane 
person.  The  complaint  was  made  by  Mr.  Hull,  plain- 
tiff's father,  and  the  arrest  and  confinement  of  plain- 
tiff was  had  possibly  at  his  instigation  before  the  com- 
plaint was  made  and  while  Dr.  Howard  was  at  his 
home  in  Linn  County.  The  evidence  only  goes  to  the 
extent  of  showing  that  Dr.  Howard  believed  plaintiff 
insane,  and  tried  to  induce  her  to  leave  her  associa- 
tion with  a  man  who  claimed  to  be  a  **New  Thought 
Healer,**  whatever  that  may  be,  and  who  Dr.  Howard 
evidently  considered  a  fraud  and  quack,  and  go  with 
Howard  and  his  wife,  who  was  plaintiff  *s  sister,  to 
their  home  in  Linn  County.  He  does  not  deny  that 
he  thought  her  insane.  Indeed,  in  view  of  the  filthy 
and  profane  letters  written  by  her  when  in  the  asylum, 
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and  her  erratic  conduct  and  conversation  in  Portland, 
he  would  appear  to  have  had  some  grounds  for  that 
opinion.  The  facts  with  respect  to  Dr.  Howard ^s  con- 
nection with  plaintiff's  incarceration,  when  simmered 
down  to  concrete  propositions,  are : 

Ist.  That  he  earnestly  recommended  an  operation 
as  a  means  of  relief  for  plaintiff's  nervous  condition. 

2d.  That  he  attempted  to  persuade  her  to  abandon 
the  treatment  with  the  spiritual  healer,  whom  she 
designated  as  her  ** Christ"  and  godfather,  and  ac- 
cording to  her  statement  to  him,  which  is  not  denied, 
proposed  to  make  her  the  one  sole  woman  as  his  new 
religious  cult. 

3d.  That  he  urged  her  to  go  home  with  him  and  his 
wife. 

4th.  That  he  wrote  to  Dr.  Green,  the  '* Healer" 
aforesaid,  asking  him  to  induce  plaintiff  to  leave  Port- 
land and  come  to  Linn  County  to  her  relatives,  and 
threatened  Green  with  legal  proceedings  if  he  failed 
to  do  so. 

5th.  That  he  visited  and  conversed  with  plaintiff 
while  she  was  confined  in  jail  prior  to  being  sent  to 
the  asylum,  and  asked  her  if  she  was  still  satisfied 
that  she  was  ''healed." 

Plaintiff's  father,  who  made  the  complaint,  denies 
that  Dr.  Howard  ever  suggested  she  be  sent  to  the 
asylum.  Dr.  Howard  denies  it.  He  was  not  present, 
or  in  the  city,  when  the  proceedings  were  had  in  ref- 
erence to  plaintiff's  sanity,  and  there  is  absolutely  no 
evidence  he  even  suggested  or  in  any  way  participated 
in  the  proceedings.  The  motion  for  a  directed  ver- 
dict should  have  been  allowed  as  to  him. 

2.  We  will  now  consider  the  case  with  reference  to 
Dr.  Holcomb.  It  is  not  claimed  that  Holcomb  was 
the  cause  of  the  confinement  of  plaintiff  in  the  county 
jail,  or  of  any  treatment  she  received  there.  His  con- 
nection begins  lawfully  in  obedience  to  a  requirement 
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of  the  county  judge  to  examine  her  as  to  her  mental 
condition.  There  is  no  evidence  as  to  what  took  place 
at  the  examination,  although  the  testimony  of  plain- 
tiff indicates  that  some  examination  was  had.  Plain- 
tiff claims  that  Dr.  Holcomb  came  to  the  cell  in  jail 
with  **some  other  fellows'*  and  talked  to  her.  She 
says: 

** There  was  no  explanation  made;  they  did  not 
introduce  themselves;  they  came  in  and  asked  me 
some  questions  and  I  answered  their  questions  until 
I  got  indignant,  when  I  thought  they  asked  me  ques- 
tions they  had  no  business  to,  and  then  I  would  not 
answer  any  more.** 

She  thinks  they  were  there  probably  fifteen  min- 
utes. She  does  not  state  what  questions  were  asked 
but  was  asked  the  following  question  by  her  counsel ; 
*'Did  any  of  the  gentlemen  in  the  cell  there  ask  you 
any  question  that  tended  to  an  examination  of  your 
mental  condition!"  To  which  she  replied,  **No,  sir.'* 
This  was  a  mere  conclusion,  or  opinion,  of  the  witness 
as  to  the  significance  of  the  questions  asked  her,  and 
shed  no  light  upon  the  matter  of  the  thoroughness  of 
the  examination. 

Later  on,  plaintiff,  detailing  a  conversation  between 
herself  and  Dr.  Holcomb  in  reference  to  her  examina- 
tion, said: 

• 

*'I  asked  him  if  he  remembered  some  remarks  he 
made,  and  I  refreshed  his  mind  so  that  he  did  remem- 
ber some  remarks  made  during  the  farce  which  was 
called  an  examination." 

It  appears,  independent  of  the  certificate  of  the 
physician  and  the  record  made  by  the  court,  that  there 
was  an  examination  made,  of  which  we  have  no  details 
except  that  plaintiff  was  pleased  to  call  it  a  '*farce." 
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3.  In  addition  to  this  Judge  Cleetin,  the  county 
judge,  testified  that  he  had  some  recollection  of  being 
present  at  the  examination;  that  he  saw  plaintiff's 
husband  and  talked  with  the  doctors  and  talked  with 
her  and  heard  some  questions  propounded  to  her  and 
her  answers.  He  explains  there  are  several  hundred 
such  examinations  in  the  course  of  the  year,  and  it  is 
difficult  to  remember  any  particular  case.  He  states 
he  was  personally  present  part  of  the  time  the  exam- 
ination was  being  held,  but  sometimes  was  called  away 
for  a  short  time,  but  was  there  enough  to  see  what 
was  going  on  and  get  the  drift  of  the  examination. 
Witness  was  not  clear  whether  the  examination  was 
held  in  his  office  or  the  county  jail.  We  further  have 
the  record  made  by  the  County  Court,  which  recites 
every  jurisdictional  fact  concerning  the  examination. 
It  is  true  that  upon  the  application  of  plaintiff  the 
court  attempted  two  years  after  the  record  was  made 
to  set  it  aside,  but  unless  it  was  a  wholly  void  record 
it  had  no  jurisdiction  so  to  do.  The  principal  objec- 
tion to  this  record  there  urged  and  here  relied  upon 
by  plaintiff's  counsel,  is  that  no  warrant  of  arrest 
was  issued  by  the  court  to  bring  the  plaintiff  before 
the  court  for  examination  as  to  her  sanity.  It  is  true 
that  there  is  no  record  of  the  issuance  of  such  a  war- 
rant, but  it  is  also  true  that  there  is  no  provision  of 
the  law  requiring  a  warrant  for  that  purpose. 

4.  Section  3  of  Chapter  342,  Laws  of  1913,  provides 
that  when  the  county  judge  is  notified  in  writing  that 
any  person  by  reason  of  insanity  is  unsafe  to  be  at 
large,  etc.,  he  **  shall  cause  such  person  to.be  brought 
before  him.'*  Such  notification  in  writing  had  been 
made  by  Mr.  Hull,  plaintiff 's  father,  and  plaintiff  was 
at  that  time  in  the  custody  of  the  sheriff.  The  judge 
*' caused  plaintiff  to  be  brought  before  him/^  whether 
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by  a  verbal  order  to  the  sheriff  or  by  a  warrant  or 
written  order  is  not  material.  She  was  before  him 
and  defendant  Holcomb  and  another  physician  were 
appointed  to  examine  her  as  to  her  sanity,  and  npon 
snch  examination  she  was  duly  adjudged  insane.  The 
complaint  signed  by  Mr.  Hull  was  loosely  drawn  it  is 
true^  bnt  it  stated  enough  to  set  the  machinery  of  the 
court  in  motion. 

This  identical  question  came  up  in  the  case  of 
Sprig g  v.  Stumps  (C.  C),  8  Fed.  207,  in  which  case 
the  application  for  the  examination  was  not  verified, 
and  no  warrant  was  issued  for  the  arrest  of  the  per- 
son alleged  to  have  been  insane.  There  was  some 
sort  of  an  order  made  directing  the  sheriff  to  bring 
the  accused  person  before  the  judge,  concerning  which 
the  court  said : 

''But  admitting,  what  we  think  very  doubtful,  that 
the  order  upon  which  Fulton  was  arrested  and 
brought  before  the  county  judge,  although  in  the  form 
of  the  statute,  was  void,  as  being  in  conflict  with  Sec- 
tion 9,  supra,  of  the  Constitution,  concerning  the  issue 
of  warrants,  still  the  subsequent  inquisition  by  the 
judge,  and  the  order  thereon  committing  Fulton  to 
the  asylum,  are  founded  upon  the  oath  of  the  physi- 
cian who  examined  him  and  pronounced  him  insane. 
If  then,  the  validity  of  the  subsequent  appointment  of 
a  guardian  and  the  sale  by  him  of  the  lunatic's  prop- 
erty depend  upon  the  legality  of  the  procedure  in 
which  Fulton  was  declared  insane,  it  is  certainly  suffi- 
cient if  the  inquisition  and  commitment  were  legal, 
even  if  the  original  arrest  was  otherwise.  ^^ 

So  here,  even  if  a  warrant  or  other  paper  directed 
to  the  sheriff,  had  been  the  proper  and  regular  mode 
of  procedure  to  authorize  the  sheriff  to  bring  the 
plaintiff  from  one  room  in  the  courthouse  to  another 
for  the  purpose  of  examination,  a  disregard  of  this 
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technical  requirement  would  not  oust  the  court  of 
jurisdiction  to  inquire  into  the  matter.  In  the  case 
above  cited,  many  of  the  objections  to  the  record  are 
practically  identical  with  those  raised  by  counsel  in 
this  case  on  plaintiff's  application  to  set  aside  the 
order  adjudging  her  insane,  and  none  of  these  objec- 
tions were  held  valid.  Where  the  record  is  void  upon 
its  face  the  court  may  at  any  time  expunge  it :  Ladd  v. 
Mason,  10  Or.  308;  Jones  v.  Jones,  59  Or.  308  (117 
Pac.  414).  But  if  the  judgment  is  merely  irregular 
the  remedy  is  by  appeal  or  review.  We  conclude,  in 
the  present  instance,  that  the  order  committing  plain- 
tiff was  valid,  and  the  County  Court  had  no  jurisdic- 
tion to  order  it  canceled  or  set  aside  two  years  after 
it  was  made. 

5,  6.  The  burden  of  proof  is  upon  the  plaintiff  to 
show  either  that  the  physicians  made  no  examination 
as  to  the  condition,  or  that  the  certificate  was  mali- 
ciously false.  Her  opinion  that  it  was  a  *'farce'' 
states  no  probative  fact.  Her  statement  that  no  ques- 
tion was  asked  her  in  a  fifteen  minute  examination, 
which  she  admits  was  made,  w'hich  **  tended  to  an  ex- 
amination of  her  mental  condition"  is  another  con- 
clusion stating  no  fact  upon  which  a  verdict  could  be 
founded.  Plaintiff  testified  that  after  her  release 
from  the  asylum  she  had  a  conversation  with  Dr. 
Holcomb,  in  which  he  impliedly  admitted  that  his  cer- 
tificate was  based  on  information  derived  from  the 
relatives.  If  such  was  the  fact  the  jury  would  have  a 
right  to  consider  it  in  determining  whether  the  certifi- 
cate was  negligently  given,  but  not  that  it  was  given 
maliciously  or  in  bad  faith. '  It  is  not  the  intention  of 
the  writer  to  intimate  that  the  examination  was  not 
carefully  conducted  in  this  case.  His  personal  opin- 
ion is  exactly  to  the  contrary,  but  there  are  at  least 
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some  shreds  of  evidence  from  which  the  jury  might 
form  such  an  opinion. 

7.  Without  discussing  further  the  errors  alleged  by 
defendants,  we  will  now  call  attention  to  certain  con- 
ditions which  render  it  impossible  for  plaintiff  to  re- 
cover under  the  testimony  here  adduced.  It  will  be 
remembered  that  this  is  not  an  action  against  Dr.  Hol- 
comb  for  malpractice  in  not  using  reasonable  skill  and 
diligence  in  examining  into  and  diagnosing  plaintiff's 
condition.  It  is  an  action  for  negligently  causing 
plaintiff  to  be  falsely  arrested  and  imprisoned  in  the 
asylum.  Whatever  may  have  been  the  character  of 
the  examination  (and  the  record  made  by  the  county 
judge,  who  had  general  supervision  over  it,  says  that 
it  was  ** careful"),  the  defendant  Holcomb  did  not 
and  could  not  arrest  or  cause  the  plaintiff  to  be  con- 
fined in  the  asylum.  The  defendant's  examination 
and  certificate  would  be  utterly  worthless  in  them- 
selves to  cause  the  confinement  of  plaintiff.  They  are 
merely  evidence  (of  a  high  order  it  is  true)  which  the 
county  judge  may  accept  or  reject. 

Under  the  old  statutes  in  England  the  certificate  of 
the  examining  physician  was  the  basis  for  the  arrest 
and  confinement  of  an  alleged  insane  person.  There 
was  no  written  complaint  required  ahd  no  examina- 
tion before  any  court  or  judicial  oflScer.  The  person 
alleging  insanity  of  another  could  apply  to  two  physi- 
cians to  examine  the  alleged  lunatic,  and  if  these  phy- 
sicians certified  to  his  insanity  the  complaining  party 
could,  by  a  request  in  writing  to  the  keeper  of  any 
licensed  asylum,  have  the  subject  summarily  seized 
and  locked  up  without  further  ceremony.  Under  this 
statute  it  was  held  that  an  action  would  lie  against  a 
physician  for  a  careless  and  negligent  examination, 
whereby  a  sane  man  was  incarcerated,  the  leading 
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case  on  this  subject  being  Hall  v.  Semplej  3  Foster 
&  Finlayson's  Rep.  337.  But  in  most  of  the  states  in 
the  Union  a  judicial  examination  is  required,  and  the 
alleged  lunatic  must  be  formally  adjudged  insane  by 
some  judicial  officer  upon  the  evidence  before  him, 
which  includes  the  sworn  certificate  of  the  physicians, 
before  he  can  be  deprived  of  his  liberty.  The  physi- 
cian therefore  becomes  practically  an  expert  witness, 
whose  testimony  the  court  may  accept  or  reject  as  its 
own  views  may  suggest.  Such  being  the  case,  the 
physician  would  seem  to  be  entitled  to  the  same  privi- 
leges and  inmiunities  as  other  witnesses,  among  which 
has  always  been  included  an  exemption  from  a  civil 
action  for  any  testimony  given  in  the  course  of  judi- 
cial proceedings. 

Such  is  the  view  taken  by  the  Supreme  Court  of 
Massachusetts  under  a  statute  almost  identical  with 
our  own,  in  which  it  is  said: 

**But  it  is  manifest  from  the  provisions  to  which  we 
have  referred  that,  although  the  certificate  of  the  ex- 
amining physicians  is  intended  to  have  great  weight, 
and  no  doubt  does  in  practice,  a  commitment  cannot 
take  place  without  an  order  from  the  judge  and  a  find- 
ing by  him  that  the  person  committed  is  insane,  and 
without  the  judge  seeing  and  examining  the  person 
alleged  to  be  insane,  or  stating  the  reason  for  not 
doing  so.  In  this  case  there  is  no  averment  in  the 
declaration  that  there  was  no  oral  testimony,  or  that, 
if  there  was,  the  judge  did  not  base  his  finding  upon 
it,  but  upon  the  certificate  furnished  by  the  defend- 
ants. It  is  diflScult  to  see,  therefore,  how,  assuming 
that  there  was  negligence  in  the  examination,  and 
that  the  certificate  was  false,  it  can  be  said  that  that 
was  the  proximate  cause  of  the  conmaitment:  See 
Force  v.  ProbascOj  43  N.  J.  Law,  539.  But,  further, 
the  examining  physicians  are  called  upon  to  perform 
an  important  duty.    In  discharging  it  they  are  not  en- 
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gaged  in  the  ordinary  practice  of  their  profession.  If 
they  do  not  occupy  a  qtuisi  official  or  judicial  position, 
they  at  least  occupy  the  position  of  persons  whose  tes- 
timony is  expressly  required  by  statute  in  aid  of  judi- 
cial proceedings  having  for  their  object  to  ascertain 
whether  the  condition  in  regard  to  dipsomania  or  in- 
ebriety of  the  person  to  whom  they  relate  is  such  that 
he  should  be  restrained.  It  is  important  that  the 
judges  who  are  charged  with  the  duty  of  investigating 
cases  of  dipsomania  or  inebriety  and  insanity  should 
have  the  assistance,  in  forming  their  conclusions,  of 
persons  whose  profession  is  such  as  to  give  their  opin- 
ions peculiar  value  in  such  matters.  The  statute 
recognizes  this  by  requiring  the  certificate.  And  we 
think  that  the  privilege  which  attaches  to  parties  and 
witnesses  in  other  judicial  proceedings ,  to  parties  in- 
stituting criminal  proceedings,  and  to  cases  of  privi- 
leged communications  should  attach  to  examining  phy- 
sicians in  cases  like  the  present,  and  that,  so  long  as 
they  act  in  good  faith  and  without  malice,  they  should 
be  exempt  from  liability:  See  Hoar  v.  Wood,  3  Met. 
(Mass.)  193;  Barker  V.  Stetson,  7  Gray  (Mass.),  53  (66 
Am.  Dec.  457) ;  Rice  v.  Coolidge,  121  Ma&s.  393  (23 
Am.  Rep.  279) ;  TasTcer  v.  Stardy,  153  Mass.  148  (26 
N.  E.  417,  10  L.  R.  A.  468) ;  Gifford  v.  Wiggins,  SO 
Minn.  401  (52  N.  W.  904, 18  L.  R.  A.  356).  It  is  more 
important  that  the  administration  of  the  laws  in  the 
manner  provided  should  not  be  obstructed  by  the  fears 
of  physicians  that  they  may  render  themselves  liable 
to  suit  than  it  is  that  the  person  certified  by  them  to 
be  insane,  or  a  dipsomaniac,  or  inebriate  should  have 
a  right  of  action  in  case  it  turns  out  that  the  certifi- 
cate ought  not  to  have  been  given**:  Niven  v.  Boland, 
177  Mass.  11  (58  N.  E.  282,  52  L.  R.  A.  786). 

There  is  not  the  slightest  evidence  of  malice  or  con- 
spiracy between  Dr.  Holcomb  and  any  other  person  to 
cause  plaintiff  to  be  confined  in  the  asylum.  There  is 
only  a  shred  of  testimony  and  that  of  doubtful  value, 
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that  his  examination  was  not  so  thorough  as  it  might 
have  been — nothing  to  impeach  his  entire  good  faith 
in  making  the  certificate.  We  believe  the  decision 
above  quoted  is  in  accord  with  sound  public  policy 
and  correctly  states  the  law  and  adopt  it  as  applicable 
to  the  case  at  bar.  The  court  should  have  directed  a 
verdict  as  to  the  defendant  Holcomb. 

The  judgment  will  be  reversed  and  the  cause  dis- 
missed. Bevebsed  and  Dismissed. 

Bean  and  Johns,  JJ.,  concur. 


Argued  June  3,  1915,  reargued  September  4,.  1917,  and  again  on  Movem- 
ber  26,  1918,  reversed  and  remanded  December  31,  1918,  rehearing 
denied  February  18,  1919. 

STEVENS  V.  MYERS. 

(177  Pac.  37.) 
For  former  opinions,  see  62  Or.  372  (121  Pac.  434,  126  Pac.  29). 

Appeal  and  Error — ^Equity  Suit. 

1.  A  suit  in  equity  on  appeal  is  tried  de  novo. 

Appeal  and  Error — Behearing — ^DlTlded  Court. 

2.  Though  Laws  of  1913,  page  294,  require  affirmance  of  judgment 
on  evenly  divided  court,  Supreme  Court  has  discretion  to  grant  rehear- 
ing in  such  case. 

Appeal  and  Error — ^Disposition — ^AArmance  for  Lack  of  Ooncuxrence 
of  Fonr  Justices — ^Beargunent^-Statnte. 

3.  Affirmance  of  decree  appealed  from  for  lack  of  concurrence  of 
four  justices  of  Supreme  Court  held  not  required  by  Laws  of  1913,  page 
294,  though  rearguments  were  necessary  to  produce  concurrence  of  four 
justices. 

Wills— Execution  of  WlUs  by  HnslMnd  and  Wife — SnAeiency  of  Evi- 
dence. 

4.  In  suit  against  testator's  son  by  his  daughter  claiming  under 
mutual  wills  executed  by  testator  and  his  wife^  evidence  held  to  show 
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that  both  testator  and  his  wife  executed  their  respective  wills  at  the 
same  time  and  in  the  same  manner. 

WiU0— Mutaal  Wills— ConstractiaiL 

5.  First  clause  of  identical  wills  executed  by  husband  and  wife  held 
absolute  devise  of  all  property  from  testator  or  testatrix  to  survivor 
of  them,  third  clause  showing  purpose  of  both  that  when  both  should 
die  their  son  and  daughter  should  have  all  of  property  of  both. 

Wills— Mutaal    WUlB^Ezecntioii    Pnisaant   to    ▲greesnent— Accept- 
ance of  Bequest— Effect 

6.  Where  testator  and  wife  executed  mutual  wills  of  identical  import, 
leaving  all  property  to  each  other,  wills  showing  purpose  that  when 
both  should  die  son  and  daughter  should  have  all  property,  and  being 
executed  pursuant  to  agreement  and  supported  by  consideration,  testa- 
tor who  survived  wife  and  took  her  property,  could  not  disinherit 
danghter  and  leave  practically  whole  estate  to  nia  son. 

WIUs— Mutual  Wills— SuAdency  of  Srldence. 

7.  In  suit  against  son  by  daughter  claiming  under  mutual  wills  of 
testator  and  wife,  evidence  held  sufficient  to  show  agreement  between 
testator  and  wife,  supported  by  valid  consideration,  to  make  such  mutual 
wills,  which  indicated  children  as  ultimate  beneficiaries. 

Burnett,  J.,  dissenting. 

[As   to    joint,   mutual,    reciprocal   or   multi   wills,   see   note   in 
136  Am.  at.  Bep.  592.] 

From  Multnomah:  Bobebt  G.  Mobbow,  Judge. 

In  Banc. 

It  is  alleged  that  the  plaintiff  and  the  defendant  are 
brother  and  sister  and  the  only  children  of  George 
Tobias  Myers  and  Sally  S.  Myers,  his  wife;  that  by 
their  mutual  effort  and  joint  labor  the  father  and 
mother  accumulated  a  large  amount  of  property ;  that 
at  the  time  of  the  making  of  the  alleged  agreement 
and  the  execution  of  their  respective  wills,  the  parents 
were  the  owners  in  their  respective  rights  of  valu- 
able real  estate  and  personal  property  in  the  City  of 
Portland;  that  while  they  were  such  owners  George 
T.  Myers,  the  father,  promised  and  agreed  to  and  with 
Sally  S.  Myers,  the  mother,  for  and  in  consideration 
of  her  making  and  executing  her  will  in  and  by  which 
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I  a.    ■  II  ■  ■  — 

she  would  convey  and  bequeath  to  George  T.  Myers 
all  of  her  property,  both  real  and  personal,  which  she 
might  own  at  the  time  of  her  death,  and  therein  fur- 
ther providing  that  in  the  event  that  she  should  die 
first  all  of  the  property  of  every  kind  which  she  might 
own  at  the  time  of  her  death  should  be  divided  equally 
between  their  son  and  daughter,  the  plaintiff  and  the 
defendant,  that  he,  George  T.  Myers,  would  make  and 
execute  his  will  in  and  by  which  he  would  devise  and 
bequeath  to  his  wife,  Sally  S.  Myers,  the  mother  of  the 
plaintiff  and  the  defendant,  all  of  the  property  which 
he  might  own  or  in  which  he  might  have  an  interest 
at  the  time  of  his  death ;  and  he  would  further  provide 
in  his  will  that  if  his  wife  should  die  first,  then  and 
in  that  event  all  of  the  property  which  he  might  own 
or  in  which  he  might  have  an  interest  at  the  time  of 
his  death  should  be  equally  divided  between  the  plain- 
tiff and  the  defendant;  that  the  mother  and  father 
joined  in  said  agreement  to  make  and  execute  said 
wills  and  promised  and  agreed  with  each  other  to 
make  such  wills;  that  pursuant  thereto  and  in  com- 
pliance with  such  agreement,  George  T.  Myers  and 
Sally  S.  Myers,  husband  and  wife  and  the  father  and 
mother  of  the  plaintiff  and  the  defendant,  did  on  Feb- 
ruary 11,  1896,  duly  and  regularly  make  and  execute 
their  respective  wills  as  follows : 
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MR.  MYiaiS'  WILL 

"I  GEORGE  T.  MYERS,  of 
Portland,  Oregon,  being  of  sound 
and  disposing  mind  and  memorji 
do  make,  ordain,  publish  and  de- 
clare this  my  last  Will  and  Testa- 
ment as  follows,  hereby  revoking 
all  former  'V^lUs  made  by  me. 

I. 
I  give,  devise  and  bequeath  all 
of  my  property,  and  estate,  real 
and  personal,  of  every  name, 
nature  or  description,  and  where- 
soever situate  or  being,  to  my 
beloved  wife,  Sallie  S.  Myers,  to 
have,  possess  and  hold  the  same 
in  her  own  right. 

II. 
I  intentionally  omit  giving  any- 
thing to  my  children,  Georgia 
Frances  Stevens  and  George  Tobias 
Myera,  Jr.,  knowing  that  my  wife 
will  care  and  provide  for  them. 

ni. 

In  oase  of  the  death  of  my  said 
wife,  SalHe  S.  Myers,  before  my 
death,  then,  and  in  that  event,  I 
give,  devise  and  bequeath  all  of 
my  property  and  estate,  real  and 
personal,  of  every  name,  nature  or 
description,  and  wheresoever  situ- 
ate and  being  to  my  said  chil- 
dren, Georgia  Frances  Stevens  and 
Greorge  Tobias  Myers,  Jr. 

IV. 

I  do  hereby  nominate  and  ap- 
point my  said  wife,  Sallie  S.  Myers, 
executrix  of  this,  my  last  Will  and 
Testament,  and  direct  that  no  bond 
or  undertaking  shall  be  required  of 
her  as  such  executrix. 

V. 
In  case  of  the  death  of  my  said 
wife,  Sallie  S.  Myers,  before  my 
death,  so  that  the  third  provision 
of  this,  my  said  Will,  shall  then 
be  operative,  I  do  then,  and  in  that 
event,  nominate  and  appoint  my 
said  children,  Georgia  Frances 
Stevens,  exeeturix,  and  George 
Tobias  Myers,  Jr.,  executor  of  this, 
my  last  Will  and  Testament,  and. 
direct  that  no  bond  or  undertaking 
shall  be  required  of  them,  or  either 
of  them,  as  such  executrix  and 
executor.'' 


MRS.  MYERS'  WILL 

"I,  SALLIE  8.  MYERS,  of 
Portland,  Oregon,  being  of  sound 
and  disposing  mind  and  memory, 
do  make,  ordain,  publish  and  de- 
clare this  my  last  Will  and  Testa- 
ment as  follows,  hereby  revoking 
all  former  'drills  made  by  me. 

I. 
I  give,  devise  and  bequeath  all 
of  my  property,  and  estate,  real 
and  personal,  of  every  name, 
nature  or  description,  and  where- 
soever situate  or  being,  to  my 
beloved  husband,  George  T.  Myers, 
to  have,  possess  and  hold  the  same 
in  his  own  right. 

If. 

I  intentionally  omit  giving  any- 
thing to  my  children,  Georgia 
Frances  Stevens  and  George  Tobias 
Myers,  Jr.,  knowing  that  my  hus- 
band will  care  andr  provide  for 
them. 

HL 

In  case  of  the  death  of  my  said 
husband,  George  T.  Myers,  before 
my  death,  then,  and  in  that  event, 
I  give,  devise  and  bequeath  all  of 
my  property  and  estate,  reid  and 
personal,  of  every  name,  nature  or 
description,  and  wheresoever  situ- 
ate and  being,  to  my  said  chil- 
dren, Georgia  Frances  Stevens  and 
George  Tobias  Myers,  Jr. 

IV. 

I  do  hereby  nominate  and  ap- 
point my  said  husband,  George  T. 
Myers,  executor  of  this,  my  last 
Will  and  Testament,  and  direct 
that  no  bond  or  undertaking  shall 
be  required  of  him  as  such  executor. 

V. 

In  case  of  the  death  of  my  said 
husband,  George  T.  Myers,  before 
my  death,  so  that  the  third  provi- 
sion of  this,  my  said  Will,  shall 
then  be  operative,  I  do  then,  and 
in  that  event,  nominate  and  ap- 
point my  said  children,  Georgia 
Frances  Stevens,  executrix,  and 
George  Tobias  Myers,  Jr.,  executor, 
of  this,  my  last  Will  and  Testa- 
ment, and  direct  that  no  bonds  or 
undertaking  shall  be  required  of 
them,  or  either  of  them,  as  such 
executrix  and  executor." 
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On  January  18,  1902,  Sally  S.  Myers  died  and  at 
the  time  of  her  death  she  was  the  owner  in  fee  simple, 
in  her  own  right,  of  all  of  the  real  estate  which  she 
owned  at  the  time  their  respective  wills  were  executed, 
and  both  of  said  wills  were  then  in  full  force  and  effect 
as  they  were  when  executed  on  February  11,  1896. 
It  is  further  alleged  that  upon  the  death  of  Sally  S. 
Myers,  George  T.  Myers  as  her  surviving  husband 
caused  her  will  to  be  duly  and  regularly  proved  and 
admitted  to  probate  in  the  County  Court  of  Multno- 
mah County,  Oregon;  that  pursuant  to  its  provisions 
he  was  duly  appointed  and  qualified  as  executor  of 
such  will  and  discharged  the  duties  thereof  and  that 
upon  the  settlement  of  her  estate  he  took  and  accepted, 
under  the  will,  all  of  the  real  estate  and  personal  prop- 
erty which  the  said  Sally  S.  Myers  owned  at  the  time 
of  her  death,  the  said  real  estate  being  specifically 
described. 

It  is  averred  in  the  complaint  that  after  he  had 
obtained  and  acquired  such  real  property  pursuant  tg 
such  will  and  while  he  was  the  owner  thereof,  the  said 
George  T.  Myers  on  May  31,  1902,  in  violation  of  said 
promise  and  agreement  made  with  his  wife  on  Feb- 
ruary 11,  1896,  annulled  and  destroyed  his  will  exe- 
cuted pursuant  to  the  terms  and  conditions  of  said 
agreement  and  executed  another  and  a  different  will, 
by  which  he  bequeathed  to  his  daughter,  the  plaintiff 
Georgia  Frances  Stevens,  the  sum  of  $20,000,  to  be 
paid  to  her  when  she  should  arrive  at  the  age  of  forty- 
five  years,  and  in  case  of  her  death  before  his  own 
death  or  before  she  should  reach  the  age  mentioned, 
then  the  $20,000  should  go  to  his  son,  George  Tobias 
Myers,  Jr.,  to  whom  he  also  devised  the  residue  of  his 
property,  both  real  and  personal,  and  whom  he  named 
as  sole  executor  of  such  will.    On  December  3,  1902, 
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he  executed  a  codicil  thereto,  in  which  it  was  provided 
that  if  his  son,  George  T.  Myers,  Jr.,  should  die  before 
himself,  then  $20,000  should  be  given  to  the  Chil- 
dren's Home  of  Portland,  $20,000  to  the  Taylor  Street 
Methodist  Episcopal  Church  of  Portland,  $20,000  to 
a  nephew,  and  the  remainder  of  his  property  to  cer- 
tain of  his  nephews  and  nieces.  Henry  L.  Pittock  was 
named  therein  as  executor. 

On  July  12,  1907,  George  T.  Myers  died  and  upon 
petition  therefor  his  last  will  and  testament  above 
described,  with  the  codicil  attached  thereto,  was  duly 
admitted  to  probate  in  Multnomah  County,  Oregon, 
and  pursuant  to  its  terms  the  defendant  was  duly 
appointed  as  executor  of  that  will  and  qualified  as 
such.  It  is  alleged  that  all  of  the  debts  and  expenses 
of  the  estate  have  been  paid  in  full  and  that  at  the 
time  of  his  death  George  T.  Myers  was  the  owner  of 
certain  real  property  described;  that  in  addition  to 
said  real  estate  he  was  also  the  owner  of  valuable 
salmon  fisheries  and  fishing  rights  in  the  territory  of 
Alaska,  from  which  large  profits  have  been  made ;  that 
he  also  owned  a  large  amount  of  personal  property, 
the  nature  and  amount  of  which  are  to  the  plaintiff 
unknown,  of  which  the  defendant  has  taken  the  sole 
and  exclusive  possession  and  now  claims  to  be  the  ex- 
clusive owner  thereof;  that  the  latter  refuses  to  carry 
out  or  comply  with  the  agreement  alleged  to  have 
been  made  between  the  father  and  the  mother  at  the 
time  of  the  execution  of  their  respective  wills  on  Feb- 
ruary 11,  1896,  or  to  convey  to  the  plaintiff  one  half, 
or  any,  of  the  property,  which  rightfully  belongs  to 
her  and  to  which  she  is  entitled  under  the  terms  and 
provisions  of  such  respective  wills,  and  refuses  to 
account  to  her  for  the  rents,  issues  and  profits  or  any 
part  thereof. 
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The  plaintiff  and  the  defendant  were  the  only  chil- 
dren of  George  T.  Myers  and  Sally  S.  Myers  and  the 
plaintiff  contends  that  but  for  the  violation  of  the 
alleged  agreement  by  the  father,  all  of  the  property 
owned  by  him  at  the  time  of  his  death  would  have 
been  devised  and  bequeathed  to  the  plaintiff  and  the 
defendant  in  equal  parts.  Based  upon  such  allega- 
tions, she  prays  for  the  court  to  declare  and  decree  a 
specific  performance  of  the  alleged  agreement  made 
between  the  father  and  the  mother  at  the  tim€  of  the 
execution  of  their  respective  wills;  that  the  plaintiff 
be  declared  to  be  the  owner  of  one  half  of  all  the 
property  which  her  father  owned  at  the  time  of  his 
death;  that  the  defendant  hold  the  same  as  trustee  for 
her  and  that  he  be  required  to  account  to  the  plain- 
tiff for  one  half  of  all  such  property,  including  the 
rents,  issues  and  profits  thereof. 

The  defendant  filed  an  answer  in  which  he  admits 
that  he  is  the  brother  of  the  plaintiff  and  that  they 
are  the  only  children  of  George  T.  Myers  and  Sally 
S.  Myers,  both  of  whom  are  now  deceased;  that  the 
latter  had  accumulated  a  large  amount  of  property 
during  their  lifetime  and  that  Sally  S.  Myers  was  the 
owner  of  her  real  property  described. 

The  record  does  not  show  what  was  done  with  the 
will  of  George  T.  Myers  executed  on  February  11, 
1896,  but  Mr.  Boise  testifies  that  soon  after  the  death 
of  Mrs.  Myers,  Mr.  Myers  made  another  will,  in  which 
he  left  a  nominal  sum  only  to  his  daughter.  However, 
there  is  no  other  evidence  of  that  will  in  the  record, 
although  it  is  admitted  that  George  T.  Myers  did  exe- 
cute another  and  different  will  on  May  31,  1902.  The 
defendant  denies  the  execution  of  any  will  by  George 
T.  Myers  on  February  11,  1896,  but  admits  the  exe- 
cution of  the  will  of  Sally  S.  Myers  on  that  date, 
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although  denying  that  it  was  made  or  executed  pursu- 
ant to  any  agreement  as  alleged,  or  otherwise  **than 
in  the  execution  of  an  intent,  purpose  and  design  on 
the  part  of  said  Sally  S.  Myers  to  dispose  of  what- 
ever property  she  might  have  at  the  time  of  her  death, 
in  accordance  with  the  provisions  made  and  set  out  in 
her  said  wilP';  and  in  legal  effect  denies  every  mate- 
rial allegation  of  the  complaint.  As  a  further  and 
separate  answer,  the  defendant  alleges  the  probating 
of  the  will  of  George  T.  Myers  on  July  22,  1907,  and 
the  initiation  and  filing  of  a  contest  by  the  plaintiff 
against  the  probate  of  said  will  on  December  19,  1907, 
based  upon  the  allegation  that  the  said  George  T. 
Myers  at  the  time  of  the  execution  of  the  said  will 
was  acting  under  an  insane  delusion  and  that  such  will 
was  invalid;  that  the  validity  of  such  will,  however, 
was  sustained  by  decree  of  this  court:  Stevens  v. 
Myers,  62  Or.  372  (121  Pac.  434,  126  Pac.  29) ;  and 
that  by  the  initiation  of  such  contest  the  plaintiff  made 
her  election  and  is  now  estopped  to  maintain  or  prove 
the  allegations  made  in  her  complaint.  A  reply  was 
filed  and  after  testimony  was  taken,  the  trial  court  on 
January  22,  1914,  made  its  findings  of  fact  and  con- 
clusions of  law  and  rendered  a  decree  against  the 
plaintiff,  dismissing  her  complaint  and  assessing  costs 
against  her,  from  which  decree  plaintiff  appealed. 

The  case  was  first  argued  and  submitted  in  banc  on 
June  3,  1915,  reargued  on  September  4,  1917,  and 
again  reargued  on  November  26,  1918,  Mr.  Justice 
Habbis  not  sitting  at  any  of  the  hearings  for  the  rea- 
son that  he  considered  himself  disqualified.  On  June 
17,  1917,  the  defendant  filed  a  motion  here  to  affirm 
the  decree  of  the  lower  court,  on  the  ground  that  the 
members  of  this  court  were  then  equally  divided  upon 
the  issues  between  the  plaintiff  and  the  defendant. 
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On  May  2,  1918,  the  defendant  filed  another  motion  to 
affirm  the  decree  of  the  lower  court,  for  the  reason 
that  the  members  of  this  court  were  then  evenly 
divided  upon  the  merits  of  the  case  and  that  about 
eight  months  had  elapsed  since  the  case  was  reargued 
and  submitted.  No  decision  was  ever  rendered  on 
either  of  said  motions  and  they  were  again  renewed  at 
the  time  of  the  last  argument. 

It  is  alleged  that  the  promises,  agreements  and  con- 
tract between  the  father  and  the  mother  were  not  in 
writing;  that  the  plaintiff  does  not  know  and  there- 
fore cannot  specify  the  exact  date  when  they  were 
made,  but  on  information  and  belief  charges  that  they 
were  made  on  or  a  short  time  prior  to  February  11, 
1896.  The  wills  of  that  date  were  prepared  by  Whit- 
ney L.  Boise,  an  attorney  of  this  court,  at  his  office  in 
Portland,  and  were  executed  at  the  same  time  and  on 
the  same  day,  in  the  presence  of  the  same  witnesses. 
After  execution  both  wills  were  returned  to  Mr.  Boise 
and  deposited  in  the  safe  in  his  office,  where  they  re- 
mained until  after  the  death  of  Sally  S.  Myers,  when 
her  will  was  taken  out  and  probated  by  her  husband. 
The  record  does  not  show  what  was  done  with  the  will 
of  George  T.  Myers  executed  on  February  11,  1896, 
but  it  is  admitted  that  he  executed  another  and  differ- 
ent will  on  May  31,  1902,  about  four  months  after  the 
death  of  his  wife,  and  that  the  codicil  to  his  last  will 
was  executed  on  December  3,  1902.  Exclusive  of  the 
contents  of  the  respective  wills  and  the  fact  that  both 
were  executed  at  the  same  time  and  on  the  same  day, 
in  the  presence  of  the  same  witnesses,  there  is  no  other 
evidence  of  any  writing  tending  to  show  any  contract 
or  mutual  compact  between  George  T.  Myers  and 
Sally  S.  Myers  or  that  one  will  was  made  in  considera- 
tion of  the  other,  and  the  oral  evidence  of  such  a  con- 
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tract  is  confined  to  the  testimony  of  Mr.  Boise,  who 
drew  the  wills,  and  that  of  the  plaintiff  and  her 
husband. 

The  question  is  thus  presented  as  to  whether  the 
wills  of  George  T.  Myers  and  Sally  S.  Myers  of  Feb- 
ruary 11,  1896,  were  executed  pursuant  to  an  agree- 
ment and,  if  so,  what  is  the  legal  force  and  effect  of 
such  agreement;  and  whether  the  plaintiff  as  the  sur- 
viving daughter  of  the  deceased  father  and  mother 
can  now  enforce  that  agreement  against  her  brother, 
the  surviving  son,  as  to  property  which  he  received 
under  the  terms  and  provisions  of  the  will  of  George 
T.  Myers  executed  May  31,  1902, 

Reversed.    Degree  Ordered. 
Bemanded  for  an  Accounting. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  W.  Lair  Thompson,  Mr.  Roscoe  C.  Nelson  and 
Messrs.  Emmons  <&  Webster,  with  oral  arguments  by 
Mr.  Arthur  C.  Emmons,  Mr.  Thompson  and  Mr. 
Nelson. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Martin  L.  Pipes  and  Messrs.  Dolph,  Mallory, 
Simon  <&  Gearin,  with  oral  arguments  by  Mr.  Joseph 
Simon  and  Mr.  Pipes. 

JOHNS,  J. — 1-3.  In  his  motions  to  affirm  the  decree 
of  the  Circuit  Court,  the  defendant  relies  upon  the  de- 
cisions of  the  Supreme  Court  of  the  United  States, 
and  some  other  jurisdictions,  and  the  cases  of  Guthrie 
V.  Imbrie,  12  Or.  182  (6  Pac.  664,  53  Am.  Rep.  331), 
and  Putm^m  v.  Southern  Pacific  Co.,  21  Or.  230  (27 
Pac.  1033),  and  under  such  authorities  contends  that 
the  disagreement  of  this  court  would  necessarily  re- 
sult in  an  affirmance  of  the  decree  of  the  lower  court. 
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All  of  the  arguments  in  this  case  were  heard  in  banc, 
and  Chapter  167  of  the  Laws  of  1913,  page  295,  pro- 
vides : 

' '  When  sitting  in  banc,  the  concurrence  of  four  jus- 
tices shall  be  necessary  to  pronounce  a  judgment.*^ 

Section  5  of  this  act  is  as  follows : 

''The  Supreme  Court  shall  have  power  to  make  and 
enforce  all  rules  necessary  to  the  prompt  and  orderly 
dispatch  of  the  business  of  the  court,  and  the  remand- 
ing of  causes  to  the  court  below. ' ' 

It  is  not  claimed  that  this  court  ever  rendered  any 
decision  in  this  case,  and  the  rehearings  were  ordered 
on  the  application  of  one  of  the  litigants. 

This  is  a  suit  in  equity  and  is  here  tried  de  novo. 
The  cases  of  Guthrie  v.  Imbrie,  12  Or.  182  (6  Pac.  664, 
53  Am.  Eep.  331),  and  Putman  v.  Southern  Pa^fic  Co., 
21  Or.  230  (27  Pac.  1033),  were  both  actions  at  law 
and  both  were  decided  under  an  older  statute,  differ- 
ent from  the  one  enacted  in  1913,  above  quoted,  and 
for  such  reason  those  cases  are  not  in  point.  The 
motions  to  aflSrm  were  filed  on  June  7,  1917,  and  May 
2,  1918,  renewed  on  October  21,  1918,  and  insisted 
upon  at  the  last  argument  of  this  cause.  The  peti- 
tions for  reargument  were  addressed  to  the  sound  dis- 
cretion of  this  court  and  were  granted  in  the  exercise 
of  that  discretion.  The  following  entry  appears  in 
the  official  records  of  this  court  under  date  of  June 
19,  1917 : 

''Now  at  this  time  the  court  being  fully  advised  it 
is  ordered  that  the  motion  to  affirm  the  decree  of  the 
court  below  be  and  the  same  is  denied.^' 

By  order  of  the  court  the  case  was  reargued  on  Sep- 
tember 4,  1917,  and  again  reargued  on  November  26, 
1918.  This  is  an  important  case  and  it  is  very  appa- 
rent that  the  rearguments  were  ordered  and  made  for 
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the  purpose  of  procuring  the  concurrence  of  four  jus- 
tices, ** necessary  to  pronounce  a  judgment^'  on  the 
merits.    The  motions  to  affirm  the  decree  are  denied. 

At  the  time  of  their  marriage,  youth  and  energy 
were  about  the  only  assets  of  George  T.  Myers  and 
Sally  S.  Myers.  They  had  their  trials  and  struggles, 
but  through  economy  and  close  attention  to  business 
affairs  they  eventually  accumulated  a  substantial  for- 
tune and  at  the  time  of  her  death  on  January  18, 1902, 
Sally  S.  Myers  left  an  estate  in  her  own  right  of  the 
appraised  value  of  $26,350;  and  at  the  time  of  his 
death  on  July  12,  1907,  George  T.  Myers  left  an  estate 
of  the  appraised  value  of  $232,138.65,  including  the 
property  which  he  received  by  the  will  of  his  deceased 
wife.  It  appears  that  Mrs.  Myers  had  received  $5,000 
from  an  estate ;  that  this  money  was  invested  and  used 
for  family  purposes;  that  in  a  large  measure  it  was 
the  beginning  of  their  later  financial  success  and  that 
at  the  time  of  George  T.  Myers'  death  one  parcel  of 
his  wife 's  property  was  worth  at  least  $100,000. 
There  has  since  been  a  very  marked  increase  in  the 
value  of  all  of  the  property. 

George  T.  Myers  and  Sally  S.  Myers  had  two  chil- 
dren a  daughter  and  a  son,  the  plaintiff  and  the  de- 
fendant in  this  suit.  Their  domestic  relations  were 
exceptionally  happy  and  pleasant.  Mr.  Myers  had 
great  confidence  in  and  respect  for  the  ability  and 
judgment  of  his  wife  and  freely  consulted  her  about 
all  of  his  business  affairs,  never  making  an  investment 
without  her  approval.  There  was  also  a  strong 
attachment  between  the  son  and  daughter  and  the 
only  trouble  they  ever  had,  originated  in  the  execu- 
tion of  their  father's  subsequent  wills  and  the  settle- 
ment of  his  estate.  The  father  and  mother  were  boon 
companions  and  after  they  had  acquired  their  fortune 
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they  took  numerous  trips,  always  together,  and  looked 
forward  to  them  with  pleasure.  In  short,  up  to  the 
time  when  this  trouble  arose  it  was  an  unusually 
happy  family,  strongly  bound  by  the  ties  of  love, 
mutual  respect  and  confidence. 

In  February,  1896,  just  prior  to  taking  one  of  their 
accustomed  trips,  George  T.  Myers  called  at  the  office 
of  Whitney  L.  Boise,  an  attorney  of  this  court,  and, 
according  to  Mr.  Boise's  testimony,  advised  the  latter 
that : 

''Mrs.  Myers  and  himself  had  decided  to  make  a 
will,  each  one  wanted  to  make  a  will — that  he  was 
going  to  will  to  Mrs.  Myers  all  of  his  property  and 
in  case  of  her  death  before  his,  that  he  wanted  it  to 
go  to  his  children  equally,  but  at  the  present  time  he 
did  not  desire  to  give  anything  to  the  children;  that 
Mrs.  Myers  had  helped  him  to  make  his  money  and  he 
thought  that  he  wanted  to  give  everything  he  had  to 
her,  and  that  she  felt  the  same  way.'' 

Mr.  Boise  further  testifies  that  both  Mr.  and  Mrs. 
Myers  came  into  his  office  the  next  morning;  that, 
*  *  They  both  stated  to  me  what  they  wanted, ' '  and  that, 
* '  I  asked  Mrs.  Myers  if  she  wanted  the  same  kind  of 
a  will  made  and  she  said  she  did."  They  then  com- 
menced to  talk  about  trips  they  had  made  and  of  the 
one  which  they  were  contemplating  and  when  Mr. 
Boise  was  ready  to  draw  the  wills  his  stenographer 
had  gone.  He  explained  to  them  how  the  wills  should 
be  executed  and  that  Mr.  Myers  could  come  in  later, 
take  them  home  and  have  them  executed.  He  further 
testifies : 

**I  drew  the  wills  that  afternoon  and  Mr.  Myers 
came  in  and  got  them  and  took  them  home  and  had 
them  executed,  and  brought  them  back  to  my  office, 
and  I  looked  them  over  and  saw  they  were  properly 
executed  Bnd  put  them  in  envelopes  and  sealed  them 
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up  and  put  them  in  the  safe  in  my  office.  They  re- 
mained there  a  great  many  years,  I  think  until  Mrs.. 
Myers'  death.*' 

In  response  to  a  question  as  to  any  understanding 
or  agreement,  Mr.  Boise  answered: 

''I  think  I  have  substantially  stated  it,  he  said  they 
had  talked  it  over  and  they  had  come  to  the  agreement 
to  make  these  wills.  He  wanted  to  give  all  of  his 
property  to  his  wife  and  in  case  she  died  before  he 
did,  he  wanted  it  to  go  to  his  children  equally,  and  she 
wanted  to  do  the  same.    That  is  all  I  can  recollect. 

**Q.  They  did  not  ask  you,  as  I  understand  it,  any- 
thing about  the  making  of  these  wills,  but  told  you 
what  they  wanted  done,  that  is,  they  merely  told  you 
what  they  wanted  in  the  wills  T 

*'A.  I  have  stated  the  case  as  it  was,  yes.  And  I 
drew  it  as  they  told  me  to,  or  tried  to. '  * 

We  quote  from  his  cross-examination: 

'*Q.  You  are  sure  now,  you  did  draw  the  wills  ac- 
cording to  the  directions  of  both  of  them? 

''A.  I  drew  the  wills  as  I  understood  to  be  their 

directions. 

'*Q.  And  the  wills  as  they  now  are  written  express 
tha  agreement  that  was  made  at  the  time  between  Mr. 
and  Mrs.  Myers  T 

'*A.  That  is  what  I  tried  to  do,  if  I  failed  it  is  my 
fault. 

**Q.  You  do  not  wish  to  be  understood  to  say  that 
the  wills  are  not  according  to  the  agreement  made 
between  them,  that  you  have  testified  about  t 

**A.  Certainly  not.'' 

In  the  former  case,  that  of  contesting  the  will,  Mr. 
Boise  had  testified  as  follows : 

* '  She  left  all  her  property  to  him  and  he  left  all  his 
to  her.  That  is,  in  case  either  one  should  die,  that 
was  the  condition,  and  he  was  appointed  executor  of 
her  will  and  I  think  she  was  appointed  executrix  of 
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his  will,  and  they  were  identical.  I  don't  remember 
now  as  to  whether  in  case  both  of  them  died  the  prop- 
erty was  to  be  divided  equally  between  the  children, 
but  her  will  will  show.  Whatever  her  will  is,  his  will 
was  a  counterpart  of  if 

There  is  no  question  about  the  execution  of  the  will 
of  Mrs.  Myers  on  February  11,  1896,  and  while  the 
defendant  denies  the  execution  of  the  will  of  George 
T.  Myers  of  that  date  and  such  will  was  not  offered  in 
evidence  and  is  not  accounted  for,  we  think  it  clearly 
appears  from  the  record  that  both  the  husband  and 
wife  did  execute  their  respective  wills  at  the  same 
time  and  in  the  same  manner,  as  indicated  by  the  tes- 
timony of  Mr.  Boise  and  the  subscribing  witnesses, 
and  that  such  wills  were  in  form  and  substance  as  out- 
lined in  the  statement  of  this  case. 

4,  5.  From  an  analysis  of  those  wills  it  clearly 
appears  that  Sally  S.  Myers  devised  and  bequeathed 
all  of  her  property,  both  real  and  personal,  to  her 
husband,  George  T.  Myers;  that  he  devised  and  be- 
queathed all  of  his  property  to  his  wife,  Sally  S. 
Myers,  and  that  each  appointed  the  other  as  executor 
or  executrix  of  the  respective  wills.  The  second 
clause  of  the  wills  provides : 

''I  intentionally  omit  giving  anything  to  my  chil- 
dren, Georgia  Frances  Stevens  and  George  Tobias 
Myers,  Jr.,  knowing  that  my  husband  (or  my  wife) 
will  care  and  provide  for  them.'' 

The  third  clause  specifically  provides  that  in  case 
of  the  death  of  George  T.  Myers  before  Sally  S. 
Myers,  or  of  Sally  S.  Myers  before  George  T.  Myers, 
''then,  and  in  that  event,  I  give,  devise  and  bequeath 
all  of  my  property  and  estate,  real  and  personal,  of 
every  name,  nature  and  description,  and  wheresoever 
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situate  and  being,  to  my  said  children,  Georgia  Fran- 
ces Stevens  and  George  Tobias  Myers,  Jr.*'  And  in 
such  an  event  the  fifth  olanse  provides  for  the  appoint- 
ment of  the  plaintiff  and  the  defendant  as  executrix 
and  executor  of  the  wills.  Clause  1  must  be  construed 
as  an  absolute  devise  and  bequest  of  all  of  the  prop- 
erty from  the  testator  to  the  survivor,  and  clause  3 
must  be  understood  as  showing  the  purpose  and  in- 
tent, at  that  time,  of  both  George  T.  Myers  and  Sally 
S.  Myers  that  when  both  of  them  should  die,  the  son 
and  daughter  should  have  all  of  the  property  of  their 
father  and  mother. 

It  is  contended  by  the  plaintiff  that  the  wills  are 
mutual  or  reciprocal  and  that  upon  the  death  of  Sally 
S.  Myers  and  the  probate  of  her  will  and  the  taking 
of  her  property  by  her  surviving  husband  under  clause 
1  thereof,  by  virtue  of  the  agreement  the  will  of 
George  T.  Myers  then  and  thereby  became  irrevocable 
and  that  the  rights  of  the  plaintiff  and  the  defendant 
then  became  vested  under  clause  3  of  his  will.  The 
plaintiff  further  contends  that  the  mere  execution  of 
the  respective  wills  at  the  same  time  and  in  the  same 
manner,  coupled  with  the  fact  that  Sally  S.  Myers 
died  first  and  her  husband  probated  her  will  and  re- 
ceived her  property  thereunder,  is  suflScient  evidence 
of  a  contract,  compact  or  agreement  to  make  the  will 
of  George  T.  Myers  of  February  11, 1896,  irrevocable ; 
that  if  such  acts  and  facts  are  not  legally  effective  for 
that  purpose,  the  oral  testimony  in  the  record,  con- 
sidered with  the  execution  of  such  wills,  is  suflScient 
evidence  to  establish  the  existence  of  the  alleged  com- 
pact or  agreement,  and  that  it  can  be  enforced  by  this 
plaintiff  as  the  daughter  and  one  of  the  beneficiaries 
under  the  third  clause  of  the  wills. 

91  Or.— » 
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This  is  not  a  case  where  both  parties  before  mar- 
riage had  their  own  property  and  made  an  antenuptial 
contract.  Neither  is  it  a  case  where,  by  inheritance 
or  otherwise,  both  of  them  acquired  property  after 
marriage  and  then  made  mutual  wills.  Nor  is  it  an 
instance  where  one  of  the  parties  by  his  individual 
efforts  only  had  acquired  property  and  the  other  had 
obtained  none.  But  it  is  a  case  where  at  the  time  of 
their  marriage  neither  the  husband  nor  the  wife  had 
any  property,  and  as  the  result  of  their  mutual  and 
joint  endeavor  after  their  marriage  they  accumulated 
a  substantial  fortune  under  a  law  which  gives  the  wife 
equal  property  rights  with  her  husband;  and  where  a 
husband  and  wife,  at  the  same  time,  in  the  same  man- 
ner, in  the  presence  of  the  same  witnesses,  with  the 
same  terms  and  provisions  and  for  the  same  reasons 
executed  their  respective  wills.  It  must  be  conceded 
that  the  wills  in  question  clearly  expressed  the  natural 
feeling  and  instincts  which  then  existed  between  a 
loving  husband  and  a  devoted  wife  and  those  strong 
parental  ties  which  bind  father  and  mother  to  son  and 
daughter;  that  such  wills  were  the  very  natural  ex- 
pression of  the  true  relation  which  then  existed  be- 
tween the  members  of  the  family ;  that  the  father  then 
fully  intended  that  the  son  and  daughter  should 
eventually  receive,  share  and  share  alike,  all  of  the 
property  of  both  the  father  and  the  mother ;  that  such 
relations  continued  to  exist  until  some  time  after  the 
death  of  the  mother  on  January  13,  1902 ;  and  it  must 
be  fair  to  assume  that  the  mother  died  fully  trusting 
and  believing  that  such  relations  would  continue  to 
exist;  that  the  terms  and  provisions  of  the  wills  of 
herself  and  her  husband  which  were  executed  on  Feb- 
ruary 11,  1896,  would  be  fully  carried  out  and  that 
upon  the  death  of  her  husband  the  son  and  daughter 
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would  then  receive  in  equal  parts  all  of  the  pruperty 
which  had  bee  a  accumulated  by  the  mutual  efforts  of 
herself  and  her  husband.  The  surviving  husband  pro- 
bated her  will,  took  and  accepted  the  use  and  benefit 
of  her  property  and  claimed  it  as  his  own,  with  full 
knowledge  of  the  terms  and  provisions  of  her  will  and 
the  terms  and  provisions  of  his  own  will  concurrently 
executed  on  February  11,  1896. 

Standing  alone,  are  such  circumstances  suflScient 
evidence  of  a  valid  contract  between  husband  and 
wife,  and  can  such  contract  now  be  enforced  by  the 
daughter  as  against  the  defendant,  who  claims  title 
to  all  of  the  property  under  the  terms  and  provisions 
of  the  father's  will  executed  on  May  31,  1902,  after 
the  death  of  the  latter 's  wife  and  the  receipt  by  him 
of  her  property  under  her  will  of  February  11,  1896  T 
This  presents  a  novel  and  interesting  legal  question, 
upon  which  there  is  an  apparent  conflict  of  the  autliori- 
ties.  The  leading  original  case  on  this  subject  is 
Dufour  V.  Pereira,  Volume  1,  Dickens'  Eeports,  page 
419,  decided  by  Lord  Camden,  Chancellor,  on  July  18, 
1769,  wherein : 

'*  Camilla  Bancer,  the  wife  of  Rancer,  being 

entitled  to  a  legacy  under  the  will  of  her  aunt:  she 
and  her  husband  agree  to  make  a  mutual  will,  which 
they  do,  and  both  execute  it.  The  husband  died;  the 
wife  proved  his  will,  and  afterwards  made  another 
will.  And  the  question  was,  whether  it  was  in  the 
power  of  the  wife  to  revoke  the  mutual  will. ' ' 

The  will  was  jointly  executed  by  them.  The  Chan- 
cellor said : 

''Consider  how  far  the  mutual  will  is  binding,  and 
whether  the  accepting  of  the  legacies  under  it  by  the 
survivor,  is  not  a  confirmation  of  it. 

*'I  am  of  opinion  it  is. 
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''It  might  have  been  revoked  by  both  jointly;  it 
might  have  been  revoked  separately,  provided  the 
party  intending  it  had  given  notice  to  the  other  of 
such  revocation. 

''But  I  cannot  be  of  opinion  that  either  of  them 
could,  during  their  joint  lives,  do  it  secretly;  or  that 
after  the  death  of  either,  it  could  be  done  by  the  sur- 
vivor by  another  will. 

"It  is  a  contract  between  the  parties,  which  cannot 
be  rescinded  but  by  the  consent  of  both.  The  first  that 
dies,  carries  his  part  of  the  contract  into  execution. 
Will  the  Court  afterwards  permit  the  other  to  break 
the  contract?    Certainly  not. 

"The  defendant  Camilla  Eancer  hath  taken  the 
benefit  of  the  bequest  in  her  favor  by  the  mutual  will ; 
and  hath  proved  it  as  such ;  she  hath  thereby  certainly 
confirmed  it;  and  therefore  I  am  of  opinion,  the  last 
will  of  the  wife,  so  far  as  it  breaks  in  upon  the  mutual 
will,  is  void.'* 

For  such  reasons  it  was  held  that  by  her  acts  the 
defendant  "bound  her  assets  to  make  good  all  her 
bequests  in  the  said  mutual  will*'  and  it  was  ordered 
that  an  accounting  be  had.  This  case  is  criticised  and 
somewhat  weakened  by  the  later  decision  of  Lord 
LouGHBOBOUGH  in  the  case  of  Lord  Walpole  v.  Lord 
Orford,  3  Ves.  102,  but  is  again  approved  in  Stone  v. 
Hoskins,  Volume  93,  N.  S.  Law  Times  Reports,  441, 
decided  in  November,  1905. 

Underbill  on  the  Law  of  Wills,  Volume  1,  page  19, 
Section  13,  lays  down  this  rule : 

"Mutual  wills,  whether  joint  or  several,  are  revo- 
cable by  either  testator  during  the  life  time  of  the 
others  so  far  as  his  disposition  of  property  is  con- 
cerned, without  notice  to  or  consent  of  the  others,  un- 
less the  making  of  the  will  is  the  result  of  a  contract 
by  which  each  has  agreed  to  devise  his  property  to  the 
others. 
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*'If  two  testators  who  have  united  in  the  execution 
of  a  mutual  will  have  devised  their  property  to  each 
other  so  that  the  devises  form  a  mutual  consideration, 
neither,  after  the  death  of  the  other  and  the  probate 
of  the  will  as  to  his  property,  is  at  liberty,  after  ac- 
cepting the  benefit  conferred,  to  repudiate  the  con- 
tract to  the  injury  of  the  heirs  or  next  of  kin  of  the 
testator  who  predeceased  him.  The  mutual  will  was 
made  upon  condition  that  the  whole  shall  be  but  one 
transaction.  If  the  will  is  not  revoked  during  the 
joint  lives  of  the  testators,  he  who  dies  first  has  a 
right  to  rely  upon  the  promise  of  the  survivor.  He 
has  fulfilled  his  part  of  the  agreement,  and  it  is  not 
just  to  his  representatives  to  permit  a  revocation 
when  he  has  been  prevented  from  revoking  his  will  by 
a  reliance  upon  the  other's  promise.  It  is  too  late 
for  the  survivor,  after  receiving  the  benefit,  to  change 
his  mind  because  the  first  will  is  then  irrevocable.  It 
would  have  been  differently  framed,  or  perhaps  not 
made  at  all,  if  it  had  not  been  for  his  inducement*' — 
citing,  among  other  authorities,  t6e  case  of  Dufour  v. 
Pereira,  Vol.  1,  Dickens'  Reports,  419. 

Schouler  on  Wills  (5  ed.).  Volume  1,  page  577,  Sec- 
tion 458a,  says: 

''It  would  appear  that  at  all  events,  either  party  to 
a  joint  or  mutual  will,  and  a  survivor  especially,  has 
the  right  during  life  to  revoke  that  will  as  concerns 
his  own  disposition,  so  that  it  cannot  be  set  up  in  pro- 
bate as  his  last  testament;  but  that  in  equity,  at  all 
events,  a  subsequent  revocation  which  was  not  mutual 
cannot  destroy  the  trust  or  compact  created  thereby. ' ' 

A  full  discussion  of  this  question  is  found  in  the  late 
work  of  Alexander  on  Wills,  where  in  Volume  1,  Sec- 
tions 85,  87,  88  and  91,  pages  96-105,  the  author  says : 

''The  general  rule  seems  to  be,  although  not  undis- 
puted, that  if  two  persons  execute  wills  at  the  same 
time,  either  in  one  or  two  instruments,  making  reci- 
procal dispositions  in  favor  of  each  other,  the  mere 
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execution  of  such  wills  does  not  impose  such  a  legal 
obligation  as  will  prevent  revocation,  without  notice, 
by  either  during  their  joint  lives.  The  case  is  differ- 
ent, however,  where  the  mutual  or  reciprocal  wills  are 
the  result  of  a  contract  based  upon  a  valid  considera- 
tion, where  there  has  been  a  joining  of  property  inter- 
ests for  the  purpose  of  making  a  testamentary  dis- 
position of  the  same,  or  where,  after  the  death  of  one, 
the  survivor  has  accepted  benefits  under  the  will  of  the 
other  which  was  executed  pursuant  to  an  agreement. 
In  such  cases,  where  all  the  facts  are  fully  established, 
equity  will  interpose  to  prevent  fraud.  This,  how- 
ever, can  be  accomplished  only  through  a  court  of 
equity,  the  probate  court  having  no  jurisdiction.  *  * 

''There  are  cases,  however,  where  it  would  be  a 
fraud  for  the  survivor  of  two  who  had,  pursuant  to 
an  agreement,  made  wills  in  favor  of  each  other  and 
certain  third  persons,  to  alter  or  revoke  on  his  part 
the  testamentary  dispositions  so  mutually  made,  after 
the  will  of  the  other  had  become  irrevocable  through 
death.  In  such  a  case  equity  will  step  in  to  prevent 
fraud  and  will  compel  performance,  viewing  the 
matter  as  a  contract  rather  than  as  a  will.  *  * 

''Where  two  parties  have  made  mutual  wills  in 
favor  of  each  other,  whether  pursuant  to  a  valid 
agreement  or  not,  if  the  survivor  receives  benefits 
under  the  will  of  the  other  who  has  died  without  hav- 
ing revoked  the  same  and  under  the  belief  that  the 
will  of  the  survivor  would  not  be  altered,  the  revoca- 
tion by  the  survivor  of  his  will  would  be  such  a  fraud 
as  equity  would  prevent.  Such  wills  are  in  effect  the 
separate  will  of  each  maker  and  the  right  of  revoca- 
tion is  undisputed  except  in  those  cases  where  it  would 
be  a  fraud  against  the  estate  of  the  decedent  to  allow 
the  survivor  to  receive  a  benefit  or  advantage  under 
the  will  of  the  one  first  dying  and  thereafter  to  make 
a  different  disposition  of  his  property.  Where  mutual 
or  reciprocal  wills  have  been  made  pursuant  to  an 
agreement  which  has  been  executed  by  ono  of  the  tes- 
tators dying  without  having  made  any  different  tes- 
tamentary disposition  of  this  property,  and  tiie  other 
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has  accepted  the  benefits  accruing  to  him  under  the 
will  of  the  deceased,  the  agreement  becomes  obligatory 
upon  the  survivor  and  may  be  enforced  in  equity 
against  his  estate. 

'  *  The  distinguishing  feature  of  a  will  is  that  the  tes- 
tator may  revoke  it  at  any  time,  yet  this  right  may  be 
renounced.  He  may  contract  to  make  a  will  contain- 
ing certain  dispositions  which  shall  not  be  altered  or 
canceled,  and  such  agreement,  if  based  upon  a  suffi- 
cient consideration,  is  valid  and  will  be  enforced  in 
equity.*  *  '* 

The  case  of  Anderson  v.  Anderson  (Iowa),  164 
N.  W.  1042,  holds : 

*' While  extrinsic  evidence  is  inadmissible  to  vary 
or  change  the  terms  of  a  will  or  make  another  or  dif- 
ferent will  for  the  testator,  there  is  no  rule  excluding 
proof  of  facts  tending  to  show  that  a  husband  and  wife 
who  executed  wills  in  favor  of  each  other  within  a  few 
weeks  of  each  other  acted  with  the  knowledge  of  the 
other,  that  the  wills  were  drawn  by  the  same  person  at 
the  same  time  and  in  identical  terms  and  at  the  joint 
request  or  direction  of  both  husband  and  wife,  and 
that  they  were  in  fact  executed  in  pursuance  of  a 
common  understanding  and  purpose. 

''Evidence  held  to  show  that  wills  executed  by  a 
husband  and  his  wife  in  favor  of  each  other,  though 
executed  on  different  dates,  were  executed  in  pursu- 
ance of  a  common  understanding  and  purpose,  even 
excluding  the  testimony  of  the  scrivener  as  to  the 
statements  of  the  parties  to  him  concerning  the  con- 
tents of  the  wills  and  their  intention  therein  ex- 
pressed. '  * 

From  an  examination  of  that  case  it  will  be  found 
that  there  is  a  marked  similarity  between  the  testi- 
mony of  J.  E.  Anderson,  who  prepared  the  wills  in 
question  there,  and  that  of  Mr.  Boise  in  the  instant 
case.    In  its  opinion  the  court  goes  on  to  say : 
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'  *  But  we  think  there  is  no  rule  of  evidence  which  ex- 
cludes proof  of  facts  tending  to  show  that  the  husband 
and  wife  did  act  each  with  the  knowledge  of  the  other; 
that  the  two  wills  were  drawn  by  the  same  person  at 
the  same  time,  and  in  identical  terms,  and  at  the  joint 
request  or  direction  of  both  husband  and  wife;  and 
that  although  the  dates  of  their  execution  differ  by  a 
few  days  they  were  in  fact  executed  in  pursuance  of  a 
common  understanding  and  purpose.'* 

In  the  case  of  Frazier  v.  Patterson,  243  HI.  80  (90 
N.  E.  216, 17  Ann.  Cas.  1003,  27  L.  E.  A.  (N.  S.)  508), 
the  syllabus  in  the  last-named  report  says : 

**A  will  executed  jointly  by  husband  and  wife,  in 
which  each  devises  his  or  her  property  to  the  other 
for  life  with  remainder  over,  cannot  be  revoked  by 
one  after  the  death  of  the  other. 

*' Extraneous  proof  of  mutual  understanding  is  not 
necessary  to  make  irrevocable,  after  the  death  of  one 
party,  a  joint  will  by  husband  and  wife,  by  which  each 
gives  his  or  her  property  to  the  other  for  life  with  re- 
mainder over  to  their  child.*' 

And  at  the  close  of  the  opinion  the  court  says : 

''If  evidence  of  a  mutual  compact  is  necessary  in 
such  case,  that  evidence  is  afforded  by  what  the  par- 
ties did.  We  cannot  see  how  the  situation  would  be 
any  different  if  witnesses  had  testified  that  they  heard 
this  husband  and  wife  discuss  what  disposition  they 
would  make  of  their  respective  estates,  and  that  they 
agreed  with  each  other  that  they  would  make  a  joint 
will  such  as  they  did  make.  The  fact  that  they  made 
such  will  is  satisfactory  proof  to  our  minds  that  it 
was  done  in  accordance  with  their  mutual  compact  to 
dispose  of  their  property  in  this  manner.'* 

We  find  this  statement  in  the  notes  appended  to  the 
above  report  of  the  case : 

''There  is  much  confusion  and  apparent  conflict 
among  the  cases  upon  the  question  of  tiie  revocability 


Feb.  1919.]  Stevens  v.  Mtebs.  137 

of  a  mutual  or  conjoint  will  by  one  of  the  makers  after 
the  death,  or  without  the  consent,  of  the  other.  The 
general  principle,  however,  seems  to  be  that  such  an 
instrument,  as  a  testamentary  instrument,  may  be  re- 
voked by  either  maker,  so  far  as  his  property  is  con- 
cerned, without  the  consent  of  the  other,  and  therefore 
an  express  or  implied  covenant  against  revocation  will 
not  prevent  the  probate  of  a  later  will  executed  by  one 
of  the  parties ;  but  a  court  of  equity  may  in  a  proper 
case  give  eflFect  to  the  instrument  as  a  contract,  in  the 
same  way  that  equity  may  give  practical  effect  to  an 
agreement  to  make,  or  not  revoke,  an  individual  will. 
This  distinction  serves  in  a  large  measure  to  recon- 
cile apparently  conflicting  cases." 

The  case  of  Brown  v.  Webster,  90  Neb.  591  (134 
N.  W.  185,  37  L.  B.  A.  (N.  S.)  1196),  in  the  syllabus 
lays  down  this  rule : 

**  Where  a  husband  and  wife,  possessed  of  separate 
estates,  orally  agree  that  upon  the  predecease  of 
either  the  survivor  shall  thereupon  become  the  owner 
of  all  of  the  estate,  both  real  and  personal,  of  such 
decedent,  and  at  the  same  time,  and  in  pursuance 
thereof,  and  for  the  expressed  purpose  of  providing  a 
proper  method  of  carrying  such  agreement  into  effect, 
simultaneously  execute  reciprocal  wills,  in  each  of 
which  the  other  spouse  is  made  sole  devisee  and  lega- 
tee, held  that  the  oral  agreement  and  the  execution  of 
the  wills  constitute  a  single  transaction,  that  each  is 
an  integral  part  of  one  contract,  and  that  such  con- 
tract cannot  be  said  to  rest  entirely  in  parol. 

**And,  in  such  a  case,  the  contract  of  each  is  a  suffi- 
cient consideration  for  the  contract  of  the  other. 

**And  the  continued  reliance  by  plaintiff  upon  the 
contract,  by  permitting  her  will  executed  as  a  part 
thereof  to  remain  in  the  family  safe,  unchanged  and 
unrevoked,  during  the  entire  lifetime  of  the  deceased, 
constituted  full  performance  by  her  of  the  terms  of 
the  contract. 

'*And  the  wills,  executed  as  a  part  of  such  contract, 

in  equity,  are  not  ambulatory,  and  may  not  be  revoked 
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bj  either  party  to  such  contract  so  long  as  the  other 
party  continues  to  perform  the  contract  on  his  or  her 
part/' 

Larrabee  v.  Porter  (Tex.  Civ.  App.),  166  S.  W.  395, 
is  an  exhanstive  and  well-considered  case,  and  the  rule 
is  there  stated  thus : 

**A  joint  and  mutual  will,  executed  by  husband  and 
wife  pursuant  to  a  contract  between  them,  which  gives 
to  the  survivor  a  life  estate  in  the  entire  property  with 
remainder  to  their  daughters,  is  executed  on  a  valid 
consideration  consisting  of  the  reciprocal  devise  of 
the  one  to  the  other,  and  where  on  the  death  of  the 
wife,  acquiescing  in  the  will,  the  husband  probates  it 
and  goes  into  possession,  he  cannot  revoke  the  will. 

''Where  a  joint  and  mutual  will  executed  by  hus- 
band and  wife,  which  gave  to  the  survivor  their  prop- 
erty for  life  with  remainder  to  their  daughters,  was 
executed  in  consunomation  of  a  parol  agreement  be- 
tween them  to  make  an  equitable  disposition  of  their 
property  to  their  children,  and  the  husband,  on  the 
death  of  the  wife,  probated  the  will  and  took  posses- 
sion of  the  property  devised  thereby,  he  was  estopped 
from  thereafter  disregarding  the  will.'* 

In  Robinson  y.  Mandell,  20  Fed.  Cas.,  page  1027,  the 
rule  is  thus  laid  down : ' 

''Where  two  persons  agree  each  with  the  other  to 
make  mutual  wills,  and  both  execute  the  agreement, 
it  is  held  that  neither  can  properly  revoke  his  will 
without  giving  notice  to  the  other  of  such  revocation. 
The  death  of  one  of  the  parties  in  such  a  case  carries 
his  part  of  the  contract  into  execution,  and  the  better 
opinion  perhaps  is,  that  the  other  party,  after  that 
event,  if  the  agreement  was  definite,  and  satisfactory, 
cannot  rescind  the  contract:  Dufour  v.  Pereira,  1 
Dickens,  419;  2  Harg.  Jurid.  Arg.  272.  *  *  The  doc- 
trine is,  that  the  parties  are  under  a  restriction,  each 
to  the  other,  not  to  revoke  their  respective  wills  so^s 
to  secure  any  undue  advantage.  Bound  by  the  agree- 
ment to  maintain  good  faith,  each  to  the  other,  the  con- 
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elusion  iSy  that  neither  can  revoke  without  giving  due 
and  seasonable  notice." 

2  Story's  Equity  Jurisprudence,  Section  785,  says: 

**A  contract  to  make  mutual  wills,  if  one  of  the  par- 
ties has  died  having  made  a  will  according  to  the 
agreement,  will  be  decreed  in  equity  to  be  specifically 
executed  by  the  surviving  party  if  he  has  enjoyed  the 
benefit  of  the  will  of  the  other  party." 

In  Prince  v.  Pri/nce,  64  Wash.  552  (117  Pac.  255),  it 
is  held :   ' 

'*  Mutual  wills  by  two  testators,  looking  to  a  just  dis- 
tribution of  the  property  of  both,  partake  of  the  nature 
of  contracts,  and  may  be  specifically  enforced." 

This  case  quotes  with  approval  the  opinion  in 
Deseumeur  v.  Rondel,  76  N.  J.  Eq.  394  (74  Atl.  703), 
where  the  rule  is  thus  laid  down: 

*'A  contract  of  two  persons  on  a  sufficient  consid- 
eration for  the  benefit  of  a  third  person  is  enforceable 
against  the  contractor." 

And: 

**An  agreement  between  two  persons  on  a  legal  con- 
sideration to  dispose  of  their  property  at  death  in  a 
specified  manner,  or  to  specified  persons,  is  efaforce- 
able.  •  • 

**It  may  be  that  during  the  lifetime  of  both  Alex- 
ander and  Elizabeth  Bisson  either  could  have  re- 
scinded this  agreement— call  it  a  will,  or  call  it  a  con- 
tract, or  an  instrument  of  proof  tending  to  prove  a 
contract.  But  I  am  clearly  of  opinion  that  whatever 
name  should  be  properly  used  to  characterize  this 
paper,  it  proves,  or  tends  to  prove,  an  agreement  be- 
tween the  parties  signing  it  to  dispose  of  their  prop- 
erty in  a  certain  way  which  a  court  will  enforce  if 
made  upon  legal  consideration,  and  if  it  be  true  and 
proven  that  at  the  time  the  paper  was  executed,  and 
at  the  time  of  the  death  of  Alexander  he  was  pos- 
sessed of  personal  property  or  real  estate  which  was 
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taken  over  and  used  by  Elizabeth,  his  wife,  by  virtue 
of  the  probate  of  this  paper  as  his  will,  the  agreement 
thus  evidenced  has  sufficient  legal  consideration  to 
support  it,  and  the  rights  under  it  will  be  enforced. 

''If,  for  instance,  Alexander  was  a  man  of  means, 
and  Elizabeth  had  the  four  lots  which  were  in  her 
name  at  the  time  of  the  making  of  the  paper  on  the 
20th  of  June,  1855,  and  they  made  this  paper,  which, 
as  they  said  was  to  make  a  final  settlement  respecting 
their  properties,  and  he  died  first,  and  she  took  under 
the  terms  of  this  paper  which  was  probated  as  a  will 
all  of  his  personal  property,  and  either  used  it  (if  it 
were  held  that  under  the  terms  of  the  probated  will 
she  was  entitled  to  do  so),  or  used  it  for  life  (if  the 
narrower  estate  was  held  to  be  vested),  I  cannot  be- 
lieve it  possible  that  any  court  would  thereafter  per- 
mit her,  under  these  circumstances,  to  rescind  or  repu- 
diate her  part  of  the  bargain.*' 

In  Campbell  v.  Dunkelberger,  172  Iowa,  385  (153 
N.  W.  56),  this  doctrine  is  announced: 

''Where  mutual  wills,  reciprocal  in  their  provisions 
are  executed  in  p'Ursuance  of  a  contract  between  the 
parties,  if  after  the  death  of  one  of  the  parties  the  sur- 
vivor takes  advantage  or  accepts  the  provisions  made 
by  the  other  party,  the  survivor  may  not  otherwise 
dispose  of  his  property  than  according  to  the  terms  of 
the  will.'' 

In  the  case  of  Baker  v.  Syfritt,  147  Iowa,  49  (125 
N.  W.  998),  it  is  held: 

"Where  two  persons  unite  in  a  joint  will,  whereby 
the  survivor  takes  some  benefit  from  the  estate  of  the 
one  first  dying,  and  such  provision  is  coupled  with  an- 
other, by  which,  subject  to  such  right  in  the  survivor, 
the  estate  of  both  is  devised  to  a  third  person,  there 
is  an  element  of  contract  obligation  between  the  per- 
sons, and  when  the  devise  becomes  irrevocable,  there 
arises  a  vested  right  in  the  beneficiary  of  which  he 
cannot  be  arbitrarily  deprived.'* 
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In  Rastetter  et  cU.  v.  Hoenninger  et  ai.,  151  App. 
Div.  853  (136  N.  Y.  Supp.  961),  Id.,  157  App.  Div.  553 
(142  N.  Y.  Supp.  962),  Id.,  214  N.  Y.  66  (108  N.  E. 
210),  this  rale  is  announced: 

*' Where  a  joint  and  mutual  will  is  made  by  a  hus- 
band and  wife  and  is  binding  upon  the  survivor,  the 
latter  by  proving  the  will  and  accepting  benefits  there- 
under contracts  that  not  only  the  property  received 
from  the  estate,  but  also  his  individual  property,  shall 
be  disposed  of  at  his  death  in  the  manner  provided  by 
the  joint  will.  * ' 

This  case  is  cited  and  approved  in  the  recent  opinion 
in  PhUlip  V.  Phillip,  96  Misc.  Rep.  471  (160  N.  Y.  Supp. 
624). 

In  the  case  of  In  re  Burke's  Estate,  66  Or.  252  (134 
Pac.  11),  in  an  opinion  written  by  Mr.  Chief  Justice 
McBamE,  quoting  with  approval  from  40  Cyc.  2117, 
2118,  it  is  said : 

"Such  an  agreement  is  valid  if  performed  by  the 
making  of  such  wills  and  the  acceptance  by  the  sur- 
viving party  of  the  fruits  of  the  agreement,  but  it  is 
valid  only  as  a  contract,  the  performance  of  which  by 
one  party  and  acceptance  by  the  other  has  taken  it  out 
of  the  statute  of  frauds." 

The  above  authorities,  either  directly  or  by  implica- 
tion, sustain  the  legal  principles  contended  for  by  the 
plaintiff. 

In  1  Alexander  on  Wills,  Section  85,  it  is  said : 

*'The  weight  of  authority  is  that  such  agreements 
to  make  wills  are  not  established  merely  because  two 
persons  have  made  reciprocal  testamentary  disposi- 
tions in  favor  of  each  other,  the  language  of  such  wills 
containing  nothing  to  the  effect  that  the  instruments 
were  the  result  of  a  contract.  Some  jurisdictions, 
however,  have  held  that  such  fact  causes  the  presump- 
tion to  arise  that  the  wills  were  executed  pursuant  to 
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an  agreement.  The  reasoning  in  such  cases,  however, 
does  not  seem  cogent  and  general  facts  and  circum- 
stances are  included  to  aid  in  arriving  at  the  conclu- 
sion. •  *  And  where  such  wills  are  executed  by  rela- 
tives because  of  love,  affection  or  family  ties,  such 
facts  would  seem  to  negative  any  agreement  between 
the  parties  based  upon  a  fixed  condition.*' 

In  the  recent  case  of  Wcmger,  v.  Marr,  257  Mo.  482 
(165  S.  W.  1027),  the  Supreme  Court  of  Missouri  in 
legal  effect  overrules  the  former  case  of  Bower  v. 
Daniel,  198  Mo.  325  (95  S.  W.  359),  and  holds  that: 

''The  mere  fact  of  the  execution  of  joint  wills  is  not 
suflScient  in  itself  to  show  that  the  wills  were  made 
pursuant  to  contract.  *  *  The  reciprocal  character  of 
separate  wills,  if  proved,  is  not  so  significant  evidence 
that  they  were  executed  pursuant  to  a  contract  as  is 
the  execution  in  a  single  instance  of  the  joint  will  of 
husband  and  wife,'*  and  that  the  evidence  in  the  case 
was  ''insufficient  to  establish  the  fact  that  contempo- 
raneous wills  executed  by  the  husband  and  wife  were 
executed  pursuant  to  a  contract.'' 

In  Allen  v.  Bromherg,  163  Ala.  620  (50  South.' 884), 
it  is  held  that: 

"Where  there  was  an  agreement  between  husband 
and  wife  to  make  mutual  wills  disposing  of  real  es- 
tate, the  same  was  void  unless  in  writing,  and  the  wife 
had  the  right  to  revoke  a  will  made  pursuant  thereof, 
after  the  death  of  the  husband,  and  to  make  another. ' ' 

In  EdwM  V.  Jesseph,  75  Wash.  391  (134  Pac.  1041), 
it  is  announced : 

'  •  The  making  of  mutual  wills  by  a  husband  and  wife 
is  not  such  part  performance  of  an  oral  contract  to 
make  irrevocable  wills,  devising  the  real  estate  of  the 
parties  to  the  survivor,  as  to  take  the  same  out  of  the 
operation  of  the  statute  of  frauds." 

In  Buchanan  v.  Anderson,  70  S.  C.  454  (50  S.  E.  12), 
this  statement  is  made : 


I  I  > 
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'*  Where  a  husband  and  wife  adopt  an  instniment  as 
their  will  which  disposes  of  the  separate  but  not  of  the 
joint,  property,  either  may  revoke  it,  in  the  absence 
of  a  valuable  consideration  to  support  a  contract  to 
dispose  of  the  property  in  the  manner  set  forth  in  the 
will.'^ 

WUson  V.  Gordon,  73  S.  C.  160  (53  S.  E.  79),  decided 

that  where : 

*'An  attorney  was  employed  by  two  maiden  sisters 
on  joint  request  to  prepare  two  wills,  giving  the  prop- 
erty of  each  to  the  other,  with  a  provision  that,  if  the 
devisee  should  die  in  the  lifetime  of  the  testator,  the 
property  should  go  to  a  niece  and  her  children.  Held 
not  mutual  wills,  and  that  the  surviving  sister  after 
having  accepted  the  benefit  of  the  deceased  sister's 
will,  might  destroy  her  own  will.'* 

In  Cowley's  Appeal,  136  Pa.  628  (20  Atl.  567,  10 
L.  E.  A.  93),  it  was  decided  that: 

^*The  instrument  was  not  a  contract,  in  form  or 
effect;  nor,  there  having  been  no  joint  property  or 
joint  devise,  was  it  a  joint  will.  It  was  properly  a 
double  will,  and  must  be  construed  and  treated  as  the 
separate  will  of  each  maker,  as  fully  as  though  a  sepa- 
rate copy  had  been  executed  by  each.  Wherefore, 
after  the  death  of  one,  it  was  revocable  by  the  other  as 
to  his  own  property.'* 

In  Edson  v.  Parsons,  155  N.  Y.  555  (50  N.  E.  265),  it 
is  held  that: 

*' After  the  death  of  one  of  the  sisters,  the  survivor 
made  a  different  will  and  upon  her  death  the  brother 
attempted  to  establish  the  provisions  of  the  first  will 
as  a  contract  between  the  sisters  to  give  their  prop- 
erty ultimately  to  the  brother.  Held,  that  the  making 
of  the  wills,  and  the  other  circumstances  shown,  did 
not  establish  such  a  contract,  as  a  matter  of  law." 
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The  opinion  goes  on  to  say: 

*'I  think  it  needs  no  further  argument  to  show  that 
to  attribute  to  a  will  the  quality  of  irrevocability  de- 
mands the  most  indisputable  evidence  of  the  agree- 
ment which  is  relied  upon  to  change  its  ambulatory 
nature,  and  that  presumptions  will  not,  and  should 
not,  take  the  place  of  proof. '* 

This  case  was  cited  with  approval  by  Mr.  Justice 
Eakik  in  Sapping  field  v.  King,  49  Or.  109  (89  Pac.  142, 
90  Pac.  150,  8  L.  R.  A.  (N.  S.)  1066). 

Such  is  the  conflict  of  authorities  as  shown  by  the 
decisions  of  some  of  the  different  courts.  Applying 
the  law  to  the  facts  in  the  case  at  bar  we  find  that  in 
the  preamble  of  their  respective  wills  each  testator 
says:  <*  •  •  hereby  revoking  all  former  wills  made 
by  me.^*  This  language  would  clearly  imply  that 
each  of  them  had  made  a  former  will  and  from  it  we 
might  infer  that  their  former  wills  were  mutually  re- 
voked; that  in  consideration  thereof  the  instant  wills 
were  executed  and  that  circumstance  might  be  a  con- 
sideration for  such  wills.  Concerning  the  conversa- 
tion prior  to  the. execution  of  the  wills,  Mr.  Boise  tes- 
tifies that  George  T.  Myers  told  him,  ''At  the  present 
time  he  did  not  desire  to  give  anything  to  the  chil- 
dren,*' and  in  clause  2  of  their  respective  wills  the 
testators  announce  their  intentional  omission  of  any 
bequest  to  their  children,  ''knowing  that  my  wife  (or 
my  husband)  will  care  and  provide  for  them.*'  We 
consider  this  to  mean  that  it  was  not  the  purpose  or 
intent  of  either  of  the  testators  specifically  to  bequeath 
any  property  to  either  of  the  children  while  both  of 
the  parents  were  living,  and  that  each  of  them  relied 
upon  the  other,  after  the  death  of  one  and  during  the 
lifetime  of  the  survivor,  properly  to  care  and  provide 
for  them,  and  what  should  be  proper  care  and  provi- 
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sion  was  a  matter  in  the  discretion  of  the  surviving 
parent.  That  is  the  construction  which  should  be 
placed  on  clause  2  of  the  will.  Any  specific  provision 
for  the  children  must  then  be  found  in  the  third  clause. 
If  both  wills  remained  in  force  and  effect  as  they  were 
originally  executed,  upon  the  death  of  their  parents 
the  children  would  become  the  owners  of  their  joint 
estate,  share  and  share  alike. 

The  testimony  is  undisputed  that  the  mother,  Sally 
S.  Myers,  was  a  shrewd,  practical  business  woman  of 
far  more  than  ordinary  ability.  This  appears  from 
the  uncontradicted  testimony  of  Dr.  Darr,  H.  L.  Pit- 
tock,  Mrs.  H.  L.  Pittock  and  Captain  John  Marshall. 
Her  husband  considered  her,  as  he  told  one  witness, 
"the  main  spoke  in  the  wheel,  in  the  business  way  and 
every  other  way,  *  *  and  said  that  '  *  if  it  had  not  been 
for  Mrs.  Myers,  he  would  not  be  where  he  was.'* 
Another  witness  says : 

''He  consulted  with  her  about  their  business 
affairs.  *  *  He  always  told  me  she  was  the  best  part- 
ner he  ever  had.*' 

To  the  witness  C.  C.  Smith,  Mr.  Myers  said: 

* '  The  balance  of  my  property  I  want  to  keep  for  my 
children.  * ' 

The  record  shows  that  Mrs.  Myers  had  all  of  the 
loving  instincts  of  a  good  wife  and  mother;  that  she 
was  very  much  concerned  in  the  success  and  happiness 
of  her  children  and  that  the  plaintiff  in  particular  was 
a  constant  companion  of,  and  devoted  to,  her  mother, 
to  the  very  last.  We  cannot  believe  that  it  was  ever 
the  purpose  or  intent  of  the  mother  to  put  it  in  the 
power  of  the  father,  after  he  should  acquire  her  prop- 
erty under  her  will,  to  disinherit  her  daughter,  and 
yet  that  is  the  legal  force  and  effect  of  the  contention 
of  the  defendant. 

01  Or.— 10 
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The  testimony  is  Tmdisputed  that  their  fortune  was 
acquired  as  the  result  of  the  joint  and  mutual  e£forts 
of  the  father  and  mother;  that  each  of  them  recog- 
nized that  fact;  that  the  mother  was  freely  consulted 
by  her  husband  on  all  matters  and  that  her  advice  was 
followed  in  all  their  business  dealings.  It  must  be 
conceded  that  at  the  time  of  the  execution  of  their  re- 
spective wills  on  February  11,  1896,  it  was  then  the 
expressed  intention  of  both  of  them  that  when  the 
father  and  mother  should  die,  the  children  should  then 
have  all  of  their  joint  accumulations;  that  when  the 
mother  died  both  of  their  wills  were  in  force ;  and  that 
she  died  **  knowing  *'  that  during  the  lifetime  of  her 
husband  he  would  properly  provide  for  the  children 
and  that  upon  his  death  they  would  receive,  and  be- 
come the  owners  of,  the  joint  property  of  herself  and 
her  husband  under  clause  3  of  their  respective  wills. 

The  record  shows  that  the  plaintiff  has  been  the 
victim  of  unfortunate  circumstances,  as  the  result  of 
which  her  father,  immediately  upon  the  death  of  his 
wife,  her  mother,  sought  to  disinherit  her  and  made 
a  new  will,  in  which  he  left  her  a  nominal  sum  only; 
that  after  about  four  months,  upon  his  return  from 
California,  he  made  another  will,  in  which  he  be- 
queathed to  his  daughter  $20,000  when  she  should 
arrive  at  the  age  of  forty-five  years,  and  devised  all 
of  his  other  property  to  the  defendant;  and  that  for 
the  purpose  of  further  cutting  off  his  daughter  he 
afterwards  executed  a  codicil  which  provided  that  in 
the  event  of  the  death  of  his  son  before  his  own  death, 
he  bequeathed  $20,000  to  the  Portland  Children's 
Home,  $20,000  to  the  Taylor  Street  Methodist  Epis- 
copal Church  of  Portland,  $20,000  to  his  nephew, 
Charles  A.  M,  Myers,  and  the  residue  of  his  estate  to 
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other  named  nephews  and  nieces.  At  the  time  the 
later  will  was  prepared  he  told  Mr.  Boise  that,  *'he 
had  been  thinking  it  over  himself,  and  he  thought  he 
ought  to  give  Mrs.  Stevens  half  the  value  of  the  prop- 
erty he  got  from  his  wife, '  ^  and  it  was  apparently  for 
that  purpose  that  he  devised  to  her  the  $20,000  to  be 
paid  when  she  should  reach  the  age  of  forty-five  years. 
Yet  it  appears  from  the  testimony  of  the  defendant 
himself  that  at  the  time  of  his  father 's  death  one  par- 
cel of  the  property  which  the  latter  had  received  from 
his  wife  was  worth  at  least  $100,000,  and  the  plain- 
tiff's husband  testifies  that  it  was  worth  $150,000. 

6,  7.  After  again  reading  the  testimony,  carefully 
studying  and  examining  the  respective  wills  and  re- 
reading all  of  the  authorities,  and  upon  a  further  con- 
sideration of  all  of  the  surrounding  facts  and  circum- 
stances which  obtained  at  the  time  the  wills  were 
executed,  we  are  of  the  opinion  that  the  wills  in  ques- 
tion were  executed  pursuant  to  an  agreement  and  un- 
derstanding between  the  deceased  George  T.  Myers 
and  Sally  S.  Myers ;  that  there  was  a  valid  and  mutual 
consideration  for  such  agreement  and  that  in  equity 
and  good  conscience  the  agreement  should  be  enforced. 
This  does  not  conflict  with  the  right  of  any  individual 
to  dispose  of  his  own  property,  by  will  or  otherwise, 
in  his  own  discretion,  but  we  do  hold  that  where  for  a 
good  consideration  two  persons  enter  into  an  agree- 
ment to  execute  mutual  wills  and  do  execute  such  wills 
pursuant  to  such  agreement,  and  one  of  them  dies 
while  both  of  such  wills  are  in  force  and  effect,  the 
survivor  probating  the  will  of  the  deceased  and  ac- 
cepting property  under  it;  and  where  the  agreement 
is  valid  and  reasonable  and  such  facts  are  established 
by  competent  evidence,  that  a  court  of  equity  will  then 
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enforce  the  specific  performance  of  such  agreement 
on  behalf  of  a  third  person  who  is  a  beneficiary  under 
such  mutual  wills.  In  this  case  we  hold  that  there  is 
suflScient  evidence  of  such  an  agreement  and  of  a  valid 
consideration  between  George  T.  Myers  and  Sally  S. 
Myers  at  the  time  of  the  execution  of  their  respective 
wills ;  that  after  George  T.  Myers  acquired  his  wife 's 
property  by  a  mutual  will  under  a  contract,  equity 
will  not  permit  him  to  keep  the  property  and  revoke 
the  contract;  that  the  plaintiff  as  a  beneficiary  under 
clause  3  of  their  mutual  wills  is  entitled  to  a  specific 
performance  of  that  agreement ;  that  she  is  the  owner 
of  and  should  have  an  undivided  one-half  interest  in 
all  of  the  property,  both  real  and  personal,  of  which 
her  father  died  seised  and  which  he  owned  at  the  time 
of  his  death,  and  that  she  should  have  from  the  de- 
f endant  an  accounting  therefor. 

The  decree  of  the  Circuit  Court  is  reversed  and  it  is 
hereby  ordered,  adjudged  and  decreed  that  the  plain- 
tiff is  the  owner  of  and  is  entitled  to  have  and  receive 
an  undivided  one-half  interest  in  all  of  the  property, 
both  real  and  personal,  owned  and  held  by  George  T. 
Myers,  her  father,  at  the  time  of  his  death  on  July  12, 
1907;  that  she  is  entitled  to  an  accounting  for  any 
and  all  of  the  rents,  issues  and  profits  of  such  prop- 
erty from  that  date;  that  the  defendant  is  entitled  to 
credit  for  any  just  and  reasonable  charges  or  expenses 
incurred  in  the  administration  of  the  estate,  including 
the  contest  of  the  will  of  George  T.  Myers,  but  that 
he  is  not  entitled  to  credit  for  any  expenses  or  attor- 
neys* fees  incurred  in  the  defense  of  this  suit;  that 
such  decree  shall  be  and  is  hereby  entered;  that  for 
the  purpose  of  such  an  accounting  the  cause  shall  be 
remanded  to  the  Circuit  Court,  and  that  neither  party, 
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—      • 

shall  have  or  recover  costs  on  this  appeal  or  in  the 
conrt  below. 

Bevebsed.    Decbee  Bendebed^  With  Bemand  fob  an 
Accounting.    Beheabing  Denied. 

Mb.  Justice  Habbis  took  no  part  in  the  considera- 
tion of  this  cause. 

Mb.  Justice  Bean  concurs  in  the  result  of  this 
opinion. 

BUBNETT,  J.,  Dissenting.— The  plaintiiT  sues  to 
enforce  the  specific  performance  of  an  alleged  con- 
tract said  to  have  been  made  between  her  parents, 
which  she  thus  states  in  her  complaint : 

**That  while  each  of  her  parents  was  so  the  owner 
of  such  property,  her  father  promised  and  agreed  with 
her  mother  that  for  and  upon  the  consideration  that 
her  mother  would  make  and  execute  a  will  whereby 
she  would  devise  and  bequeath  to  him  all  the  property 
of  every  kind  which  she  might  own  at  the  time  of  her 
death  and  would  further  provide  in  and  by  said  will 
that  in  the  event  that  he  should  die  before  her  mother 
then  all  of  the  property  of  every  kind  which  her 
mother  might  own  at  the  time  of  her  death  should  be 
equally  divided  between  the  plaintiff  and  the  defend- 
ant herein,  her  father  would  make  and  execute  a  will 
whereby  he  would  devise  and  bequeath  to  her  mother 
all  the  property  of  every  kind  which  he  might  own  or 
in  which  he  might  have  an  interest  at  the  time  of  his 
death  and  that  in  and  by  said  will  he  would  further 
provide  that  if  her  mother  should  die  before  he  did 
then  and  in  that  event  all  the  property  which  he  might 
own  or  in  which  he  might  have  an  interest  at  the  time 
of  his  death  should  be  equally  divided  between  the 
plaintiff  and  the  defendant  herein.  That  her  mother 
joined  in  said  agreement  so  to  make  and  execute  said 
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mils  and  promised  and  agreed  with  her  father  to 
make  and  execute  a  will  as  aforesaid/' 

She  avers  in  substance  that  on  February  11,  1896, 
each  of  her  parents,  in  pursuance  of  that  agreement, 
made  a  will  which  she  sets  out  at  large  in  her  com- 
plaint. These  testamentary  documents  are  averred 
to  be  alike  except  that  the  testator  and  the  principal 
beneficiary  are  transposed.  Quoting  from  the  will  of 
the  mother,  the  following  three  clauses  appear: 

*  *  I  give,  devise  and  bequeath  all  of  my  property  and 
estate,  real  and  personal,  of  every  name,  nature  and 
description,  and  wheresoever  situate  or  being,  to  my 
beloved  husband,  George  T.  Myers,  to  have,  possess 
and  hold  the  same  in  his  own  right. 

**I  intentionally  omit  giving  anything  to  my  chil- 
dren, Georgia  Frances  Stevens  and  George  Tobias 
Myers,  Jr.,  knowing  that  my  husband  will  care  and 
provide  for  them. 

"III. 

"In  case  of  the  death  of  my  said  husband,  George 
T.  Myers,  before  my  death,  then  and  in  that  event, 
I  give,  devise  and  bequeath  all  of  my  property  and 
estate,  real  and  personal,  of  every  name,  nature  or 
description,  and  wheresoever  situate  and  being,  to  my 
said  children,  Georgia  Frances  Stevens  and  George 
Tobias  Myers,  Jr.^* 

The  complaint  also  states  in  substance  that  without 
either  of  the  wills  being  changed,  the  mother  died  on 
January  18, 1902,  and  the  father  took  all  her  property 
under  her  will  and  afterwards  made  a  different  will 
bequeathing  to  the  plaintiff  only  $20,000  out  of  his 
possessions  said  to  have  been  of  much  greater  value 
and  giving  the  rest  to  the  defendant,  plaintiff's 
brother.  It  is  charged  that  under  the  last-mentioned 
will  the  defendant  took  possession  of  the  estate  of  the 
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father  after  the  latter  *s  deaths  including  what  came 
from  the  mother,  and  has  managed  the  same  with 
great  profit,  the  exact  amount  of  which  is  unknown  to 
plaintifif  but  she  calls  for  an  accounting  and  demands 
a  specific  performance  of  the  alleged  agreement  so 
that  half  of  the  estate  and  its  increment  shall  be  de- 
creed to  her.  It  is  affirmatively  stated  in  the  com- 
plaint : 

''That  the  promises,  agreements  and  contracts  be- 
tween the  father  and  mother  of  the  plaintiff,  as  here- 
inbefore alleged  and  set  out,  were  not  in  writing,  and 
that  the  plaintiff  does  not  know,  and  therefore  cannot 
allege,  the  exact  date  upon  which  the  same  were  made, 
but  according  to  her  best  knowledge  and  belief  they 
were  so  made  on,  or  a  short  time  before,  the  11th  day 
of  February,  1896.  *' 

A  general  demurrer  to  the  complaint  was  over- 
ruled. The  agreement  and  the  making  of  the  wills  in 
pursuance  thereof,  as  stated  by  the  plaintiff,  are 
denied  by  the  answer. 

As  an  estoppel  against  the  maintenance  of  this  suit, 
the  defendant  avers  the  probate  of  the  will  under 
which  he  claims  and  its  final  establishment  over  the 
plaintiff  *s  contest  thereof  as  decided  in  Stevens  v. 
Myers,  62  Or.  372  (121  Pac.  434,  126  Pac.  29).  The 
reply  traverses  the  answer  in  material  particulars. 
From  a  decree  dismissing  her  suit  the  plaintiff 
appeals. 

It  is  conceded  as  a  matter  of  law  that  it  is  compe- 
tent for  living  persons  validly  to  contract  with  each 
other  to  make  a  certain  testamentary  disposition  of 
the  property  of  either  or  both.  The  authorities,  how- 
ever, differ  somewhat  as  to  the  effect  of  such  a  con- 
tract, some  of  them  distinguishing  between  devises 
solely  to  the  other  contracting  party  and  those  to  him 
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and  others.  For  instance,  in  Anderson  v.  Anderson 
(Iowa),  164  N.  W.  1042,  cited  by  the  plaintiff  and  in 
the  opinion  of  Mr.  Justice  Johns,  the  husband  and 
wife  each  made  a  will  naming  the  other  as  sole  bene- 
ficiary thereof.  As  claimed  in  the  present  case,  the 
two  testaments  were  identical  in  form  in  all  respects 
except  in  date,  but  they  were  made  about  the  same 
time.  The  testimony  of  the  scrivener  is  much  like 
that  of  the  one  who  drew  the  alleged  wills  in  the  pres- 
ent case.  The  precedent  under  consideration,  how- 
ever, proves  too  much  for  the  contention  of  the  pres- 
ent plaintiff.    The  court  there  said : 

*'Much  of  the  confusion  and  doubt  which  is  liable 
to  arise  over  cases  of  this  kind  is  readily  removed  if 
we  keep  in  mind  the  essential  truth  that  the  two  in- 
struments constitute  a  single  will  and  that  it  is  in  all 
essential  respects  the  will  of  the  first  to  die,  and  when 
such  death  occurs,  and  the  will  is  thereby  made  effec- 
tive, and  is  established  in  probate,  such  joint  or  mutual 
instrument  has  served  its  full  purpose,  and  it  has  no 
further  existence  as  the  will  of  the  survivor.  The 
generality  of  this  statement  is  subject  to  this  excep- 
tion, that  if,  as  sometimes  happens,  the  mutual  char- 
acter of  the  will  is  limited  to  a  fractional  part  of  the 
survivor's  estate,  and  in  the  same  instrument  such 
survivor  includes  a  bequest  or  devise  to  some  third 
person  or  class  of  persons,  then  to  that  extent  the 
instrument  is  an  individual  will,  and  to  that  extent 
may  be  established  and  carried  out.*' 

In  that  instance  both  Anderson  and  his  wife  were 
dead  when  the  litigation  arose,  the  husband  dying 
first.  The  plaintiffs  as  heirs  at  law  of  the  husband 
claimed  under  a  section  of  the  Iowa  Code  providing 
that  : 

'*If  a  devisee  die  before  the  testator  his  heirs  shall 
inherit  the  property  devised  to  him  unless  from  the 
terms  of  the  will  a  contrary  intent  is  manifest.'* 
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This  is  substantially  like  our  own  statute,  Section 
7327,  L.  0.  L.  The  court,  speaking  through  Mr.  Jus- 
tice Wbavbb,  used  this  language : 

**Does  the  statute  which  appellants  invoke  have  any 
application  to  this  case?  In  our  judgment  it  does  not. 
By  this  provision  which  preserves  to  the  heirs  of  a 
devisee  who  predeceases  the  testator  making  the  de- 
vise the  right  to  succeed  thereto,  a  lapse  is  prevented. 
That  is,  if  the  devise  is  one  which  would  have  vested 
in  the  deceased  devisee  at  some  time  had  he  lived,  his 
heirs  take  his  place  in  the  same  right.  They  take 
through  the  devisee,  or  (perhaps  in  more  accurate 
terms),  they  take  in  his  stead  by  way  of  representa- 
tion or  statutory  substitution.  But  their  right  is  not 
of  any  better  or  higher  quality  than  was  his.  If  then, 
as  we  have  already  indicated,  the  wills  are  to  be 
treated  as  mutual  and  reciprocal,  constituting  in  legal 
effect  the  will  of  the  first  to  die,  it  follows  that  the 
reciprocal  devise  which  would  have  vested  in  the  hus- 
band had  the  wife  died  first  could  never  become  effec- 
tive or  payable  either  to  the  husband  or  his  heirs. 
In  other  words,  the  husband's  rights  in  the  estate  of 
his  wife  were  by  the  will  made  to  depend  solely  upon 
his  surviving  her.  He  did  not  survive  her,  and  the 
will  she  had  made  in  his  favor,  conditioned  upon  his 
outliving  her,  can  never  be  made  effective  for  any  pur- 
pose at  the  demand  of  his  heirs.  This  is  the  logical 
and  necessary  result  of  the  most  recent  holdings  on 
this  branch  of  the  law  of  wills.  (Citing  a  large  num- 
ber of  authorities.)  While  these  cases  are  not  all 
closely  in  point  with  the  one  at  bar  they  do  together, 
though  with  some  variances,  afford  a  fair  guide  to 
correct  conclusions  upon  a  question  which  is  not  fre- 
quently before  the  courts  and  the  law  upon  which  has 
not  yet  progressed  beyond  its  formative  period.  But 
the  present  case  brings  it  up  in  its  simplest  and  least 
complicated  form.  The  will  as  we  construe  it  is 
wholly  reciprocal.  Each  party  thereto  makes  the 
other  the  sole  beneficiary.  It  creates  no  remainders 
and  no  executory  devises.    The  survivor  is  to  take  all 
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that  either  or  both  has  to  give,  benefits  which  are  sub- 
ject to  no  condition  or  contingency  save  that  of  sur- 
vivorship. As  the  husband  died  first  the  instrument 
is  to  be  treated  and  given  effect  as  his  will  alone,  and 
when  this  is  done  nothing  is  left  to  operate  or  to  be 
given  effect  as  the  will  of  the  survivor. '* 

Applying  the  doctrine  of  the  Anderson  case  to  the 
present  contention  and  conceding  that  the  husband 
and  wife  made  identical  wills,  they  constitute  but  one 
instrument  which  is  the  will  of  the  first  to  die,  and 
only  that.  Having  served  its  purpose  as  the  testa- 
ment of  the  first  decedent,  and  the  estate  not  having 
been  limited  under  the  conditions  of  the  instrument 
to  any  other,  the  bipartite  convention,  even  if  made 
as  alleged,  served  its  purpose  as  the  will  of  the  first 
decedent  and  afterwards  became  inert.  According  to 
the  theory  of  the  Anderson  case,  therefore,  on  the 
wills  as  stated  in  the  complaint  Myers  took  as  of  right 
all  of  the  property  of  his  wife  on  her  decease  because 
she  bequeathed  it  entirely  to  him,  expressly  omitting 
any  bequest  to  the  children,  and  there  the  transaction 
between  the  husband  and  wife  ended,  leaving  the  sur- 
vivor, as  in  the  Anderson  case,  to  do  as  he  chose  with 
his  estate  augmented  by  that  of  his  wife. 

In  the  opinion  of  Mr.  Justice  Johns  there  is  a  quota- 
tion from  1  Alexander's  Commentaries  on  Wills,  to 
the  effect  that: 

**  Where  two  parties  have  made  mutual  wills  in 
favor  of  each  other,  whether  pursuant  to  a  valid  agree- 
ment or  not,  if  the  survivor  receives  benefits  under 
the  will  of  the  other  who  has  died  without  having  re- 
voked the  same  and  under  the  belief  that  the  will  of 
the  survivor  would  not  be  altered,  the  revocation  by 
the  survivor  of  his  will  would  be  such  a  fraud  as  equity 
would  preveni*' 
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In  good  reason  this  cannot  be  the  law,  for  it  would 
nnder  all  circumstances  utterly  destroy  testamentary 
capacity  and  authority  where  one  party  had  made  a 
will  in  favor  of  another  who  had  reciprocated.  The 
authorities  cited  in  support  of  the  text  do  not  uphold 
it  but  are  decided  on  the  basis  that  there  was  a  prece- 
dent contract  for  making  such  wills.  For  instance,  in 
Schwnaker  v.  Schmidt^  44  Ala.  454  (4  Am.  Rep.  135), 
there  was  a  joint  instrument  containing  testamentary 
language,  as  well  as  express  words  of  contract  upon 
the  consideration  of  mutual  promises,  which  was  exe- 
cuted by  both  parties  and  attested  as  a  will  giving  to 
the  survivor  the  whole  property  of  the  first  to  die. 
Afterwards  one  of  them  made  a  separate  will  other- 
wise disposing  of  his  property,  and  died.  The  sur- 
vivor sought  to  impress  upon  the  decedent  *s  property 
a  trust  in  accordance  with  the  original  joint  agree- 
ment but  his  bill  was  dismissed.  In  Bolman  v.  Over- 
all,  80  Ala.  451  (2  South.  624,  60  Am.  Rep.  107),  the 
court  said,  among  other  things,  respecting  the  instru- 
ment signed  by  the  decedent  and  involved  in  the  suit: 

*'It  is  clearly  a  will  in  form,  being  testamentary  in 
frame  and  verbiage.  But  it  is  also  a  contract,  in 
essence  and  fact,  being  executed,  as  stated  on  the  face 
of  the  paper,  *in  consideration  of  past  and  future 
treatment^  and  as  shown  by  the  bill,  in  furtherance  of 
a  previous  parol  agreement  that  it  should  be  exe- 
cuted upon  an  admitted  and  specified  valuable  con- 
sideration. * ' 

Baker  v.  Syfritt,  147  Iowa,  49  (125  N.  W.  998),  was 
a  case  concerning  a  joint  will  which  the  court  con- 
strued as  a  contract  and  which  the  survivor  adopted. 
Campbell  v.  Dunkelberger,  172  Iowa,  385  (153  N.  W. 
56) y  was  another  joint  will  case  and  the  court  said: 
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"In  order  that  either  party  be  denied  the  right  to 
revoke  such  wills,  it  must  appear  by  clear  and  satis- 
factory evidence  or  on  the  face  of  the  wills  that  these 
were  executed  in  pursuance  of  a  contract  or  compact 
between  the  parties. '* 

Bower  v.  Daniel,  198  Mo.  289  (95  S.  W.  347),  indeed 
holds  that  there  must  be  a  contract,  but  also  decides 
that  a  joint  will  gave  internal  evidence  of  a  support- 
ing agreement.  However,  this  case  was  expressly 
overruled  in  the  later  case  of  Wmiger  v.  Marr,  257 
Mo.  482  (165  S.  W.  1027).  Without  exception,  the 
precedents  cited  under  the  section  of  Alexander  on 
Wills  above  noted  are  based  upon  contract,  so  that 
the  case  must  turn  in  every  instance  upon  the  exist- 
ence of  an  agreement  and  whether  it  is  sufficiently 
proved  to  take  the  case  out  of  the  statute  of  frauds. 
The  ambulatory  element  of  wills  is  not  to  be  destroyed 
unless  there  is  a  contract  to  that  effect. 

Passing  this,  however,  we  come  to  the  main  ques- 
tion to  be  determined,  namely,  whether  Myers  and  his 
wife  made  the  agreement  stated  in  the  complaint. 
The  principal  testimony  about  the  execution  of  the 
wills  is  that  of  Whitney  L.  Boise.  Eef erring  to  those 
wills  which  the  plaintiff  says  were  executed  in  pursu- 
ance of  the  alleged  oral  agreement,  he  stated: 

*' Shortly  before  these  wills  were  drawn,  perhaps 
three  or  four  days,  Mr.  Myers  called  at  my  office.  He 
used  to  come  there  very  often,  drop  in  every  day  or  so, 
and  he  said  they  were  going  off  on  a  trip,  and  that 
Mrs.  Myers  and  himself  had  decided  to  make  a  will, 
each  one  wanted  to  make  a  will —  *  *  that  he  was 
going  to  will  to  Mrs.  Myers  all  his  property,  and  in 
case  of  her  death  before  his,  that  he  wanted  it  to  go 
to  his  children  equally ;  but  at  the  present  time  he  did 
not  desire  to  give  anything  to  the  children ;  that  Mrs. 
Myers  had  helped  him  make  his  money  and  he  thought 
he  wanted  to  give  everything  he  had  to  her,  and  that 
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she  felt  the  same  way.  I  told  him  if  they  would  both 
come  in  it  would  not  take  but  a  short  time  to  draw  the 
wills,  and  they  could  execute  them  most  any  time.  I 
think  it  was  the  next  morning  about  half -past  11  they 
came  in,  and  then  they  both  stated  to  me  the  under- 
standing again,  what  they  wanted.  Mr.  Myers,  I 
think,  was  the  spokesman.  I  asked  Mrs.  Myers  if  she 
wanted  the  same  kind  of  a  will  made,  and  she  said  she 
did ;  and  then  we  commenced  to  talk  over  some  of  their 
trips.  I  knew  them  very  well,  socially.  They  told  me 
about  some  of  the  trips  they  had  taken  in  the  east,  and 
what  they  contemplated  doing ;  and  we  talked  for  some 
time,  and  when  I  got  ready  to  draw  the  wills,  I  looked 
at  my  watch  and  it  was  about  half -past  12  o  'clock,  and 
the  stenographer  had  gone.  I  told  them  I  would  dic- 
tate the  wills  that  afternoon,  and  prepare  them,  and 
Mr.  Myers  could  come  in  and  take  them  home  and  exe- 
cute them.  That  they  wanted  to  have  two  wit- 
nesses,— I  explained  how  they  were  to  be  executed — 
that  were  not  interested  in  the  property.  That  was 
all  there  was  to  it.  I  drew  the  wills  that  afternoon 
and  Mr.  Myers  came  in  and  got  them  and  took  them 
home  and  had  them  executed  and  brought  them  back 
to  my  oflSce,  and  I  looked  them  over  and  saw  they  were 
properly  executed  and  put  them  in  envelopes  and 
sealed  them  up  and  put  them  in  the  safe  in  my  office. 
They  remained  there  for  a  great  many  years,  I  think 
until  Mrs.  Myers*  death. 

**Q.  Now  in  the  talk  that  they  had,  or  he  had,  with 
you,  I  would  like  to  have  all  that  you  can  remember 
that  they  said  as  to  any  understanding,  agreement,  or 
arrangement  that  they  had,  or  they  would  make  in 
that  will,  or  wanted  to  make,  or  talked  over  to  them- 
selves, anything  of  that  sort.  All  the  conversation  as 
you  recollect  it. 

'*A"  I  think  I  have  substantially  stated  it.  He  said 
they  had  talked  it  over,  and  they  had  come  to  the 
agreement  to  make  these  wills.  He  wanted  to  give  all 
his  property  to  his  wife,  and  in  case  she  died  before 
he  did,  he  wanted  it  to  go  to  his  children  equally,  and 
she  wanted  to  do  the  same.    That  is  all  I  can  j'ecollect. 
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-  —^  - 

*  *  Q.  Did  they  talk  the  same  thing  over,  in  that  way, 
both  of  them,  when  that  matter  came  up  again? 

**A.  They  had  come  in  for  that  purpose.  He  stated 
again  the  proposition,  and  I  asked  Mrs.  Myers  if  she 
wanted  to  make  the  same  kind  of  a  will  and  she  said 
she  did ;  and  we  started  to  talk  about  something  else ; 
and  I  drew  it  in  accordance  with  those  directions.  *  * 

On  cross-examination  counsel  for  the  defendant 
alluded  to  the  testimony  given  by  the  witness  in  the 
former  contest  of  Myers'  will  on  the  ground  of  his 
insanity,  and  proposed  to  question  him  about  his 
declarations  on  oath  in  that  proceeding.  During  the 
discussion  of  counsel  and  the  court  about  the  regu- 
larity of  the  cross-examination  the  witness  on  his  own 
motion  interrupted  more  than  once,  and  finally  broke 
in  with  this  statement: 

**Just  a  minute.  I  want  to  make  an  explanation 
myself,  as  this  question  has  arisen  there.  The  issue  I 
was  called  on  in  the  contest  of  the  Myers  will  was 
proving  his  sanity.  This  question  about  these  other 
wills  never  occurred  to  me ;  it  never  occurred  to  me  it 
had  anything  to  do  with  it.  I  did  not  try  to  refresh 
my  memory  with  reference  to  the  other  wills.  When 
this  contest  came  up  I  did  give  thought  to  it,  because 
I  was  asked  to  by  Judge  Webster  and  Mr.  Simon.  I 
looked  over  the  wills  and  refreshed  my  memory. 
That  is  the  difference  between  testifying  once  when  a 
thing  was  in  issue,  and  once  when  it  was  not.  I  was 
called  on  to  testify  as  to  his  sanity.  I  had  not  looked 
at  the  wills  since,  except  that  I  probated  Mrs.  Myers* 
will  and  I  didn't  try  to  refresh  my  memory.  Then  I 
was  called  into  this  case  and  I  went  and  looked  at  the 
wills  again.'' 

The  foundation  of  the  plaintiflF's  claim  is  that  the 
parents  made  identical  wills  in  pursuance  of  a  con- 
tract. This  is  denied,  making  it  necessary  for  the 
plaintiff  to  prove  that  averment    Otherwise  stated, 
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she  must  show  by  competent  proof  that  the  will  of  her 
father  made  on  February  11,  1896,  was  not  only  exe- 
cuted in  pursuance  of  the  agreement  as  alleged  but 
was  indeed  identical  with  that  of  her  mother.  The 
following  Sections  of  our  Code  affect  this  question: 

Section  712 — **  There  shall  be  no  evidence  of  the 
contents  of  a  writing,  other  than  the  writing  itself, 
except  in  the  following  cases : — 

'^(1)  When  the  original  is  in  the  possession  of  the 
party  against  whom  the  evidence  is  offered,  and  he 
withholds  it  under  the  circumstances  mentioned  in 
Section  782. '* 

(This  latter  section  requires  the  original  writing 
to  be  produced  and  proved  except  as  provided  in  Sec- 
tion 712,  and  that  if  it  be  in  the  custody  of  the  adverse 
party  and  he  fails  to  produce  it  on  reasonable  notice, 
the  contents  thereof  may  be  proved  as  in  case  of  its 
loss.)  The  further  provision  of  Section  712,  so  far  as 
applicable  to  this  case,  is: 

*'(2)  When  the  original  cannot  be  produced  by  the 
party  by  whom  the  evidence  is  offered,  in  a  reasonable 
time,  with  proper  diligence,  and  its  absence  is  not 
owing  to  his  neglect  or  default.  *  * 

Section  802  refers  particularly  to  wills,  and  reads 
thus: 

'*A  last  will  and  testament,  except  when  made  by  a 
soldier,  in  actual  military  service,  or  by  a  mariner  at 
sea,  is  invalid,  unless  it  be  in  writing,  and  executed 
with  such  formalities  as  are  required  by  law.  Evi- 
dence, therefore,  of  such  will  shall  not  be  received, 
other  than  the  written  instrument  itself,  or  secondary 
evidence  of  its  contents,  in  the  cases  prescribed  by 
law.'* 

We  have  the  statement  of  the  witness  that  the 
alleged  wills  were  in  his  custody  for  a  great  many 


160  Stbvbsns  v.  Myers.  [91  Or. 

years  and,  further,  that, '  *  Then  I  was  called  into  this 
case  and  I  went  and  looked  at  the  wills  again/*  If 
Myers'  will  was  made  and  was  the  same,  as  stated,  as 
that  of  his  wife,  the  indispensable  proof  thereof,  to 
wit,  the  will  itself,  was  plainly  within  the  reach  of  a 
st^poena  duces  tecum  and  should  have  been  produced. 
Notwithstanding  all  this,  however,  the  witness  over 
objection  volubly  explained  the  contents  of  the  will 
orally.  Why  should  he  be  permitted  when  *' called 
into  the  case'*  to  go  and  examine  the  wills  and  then 
come  into  court  and  give  his  oral  version  of  one  of 
them  without  its  being  produced?  Under  the  plain 
provisions  of  our  Code,  enforced  by  many  decisions 
of  our  own,  there  was  no  competent  proof  of  the  alle- 
gation that  Myers  made  a  will  identical  with  that  of 
his  wife,  or  made  one  at  all.  For  aught  that  appears 
in  the  evidence,  even  if  he  made  a  will  at  that  time,  he 
may  have  expressly  reserved  to  himself  the  right  to 
dictate  the  disposition  of  his  own  property  and  that 
which  he  should  receive  from  his  wife,  without  any 
restriction.  It  is  mentioned  in  the  testimony  of  some 
of  the  witnesses  for  the  plaintiff  that  the  parents  often 
took  pleasure  trips  away  from  home  and  that  on  such 
occasions  the  father  habitually  made  the  statement 
that  all  their  affairs  were  settled  and  that  in  case  any- 
thing happened  to  them  the  property  would  go  to  the 
two  children ;  but  no  witness  imputes  to  him  any  utter- 
ance indicating  that  the  settlement  was  in  fulfillment 
of  any  binding  contract  between  him  and  his  wife,  or 
that  the  adjustment  was  irrevocable.  All  this  is  con- 
sistent with  the  idea  that  each  of  the  parents  retained 
testamentary  control  over  his  or  her  property  then  in 
hand  or  to  be  derived  from  the  will  of  the  other. 
There  is  nothing  in  such  language  in  the  least  indi- 
cating any  contract  of  any  kind.    Indeed,  it  is  passing 


Feb.  1919.]  Stevens  t;.  Mtsbs.  161 

strange  that  in  all  the  years  elapsing  between  the  date 
of  the  wills  of  February  11,  1896,  and  the  making  of 
the  last  will  of  Mr.  Myers  in  1902,  no  word  escaped 
him,  so  far  as  the  record  discloses,  indicating  a  con- 
tract between  himself  and  his  wife  on  the  subject. 
Much  stress  was  laid  in  argument  on  what  Myers  said 
about  his  wife's  being  the  best  partner  he  ever  had 
and  of  his  counseling  with  her  in  important  matters. 
The  Cross-examination  of  witnesses  narrating  such 
statements  reveals  that  she  never  took  active  part  in 
any  of  his  business  ventures,  but  confined  herself  to 
the  role  of  a  good,  helpful  wife,  an  ideal  of  the  char- 
acter. They  appear  to  have  kept  their  property  inter- 
ests separate  and  there  is  quite  as  much  reason  to  say 
that  he  helped  her  to  accumulate  her  holdings  as  to 
exploit  the  opposite  theory. 

The  only  post  facto  suggestion  of  any  arrangement 
between  the  parents  whatever,  coming  from  the  lips  of 
either  of  the  participants,  is  narrated  in  the  testimony 
of  Mrs.  Van  Duers.  She  was  a  witness  for  the  de- 
fendant and  a  niece  of  Mrs.  Myers  who  lived  about 
ten  years  in  the  family  of  the  father. and  mother  and 
testified  that  during  the  life  of  the  latter  at  some  time 
subsequent  to  1898  she  had  a  conversation  with  her 
aunt  which  she  thus  relates : 

''It  was  a  general  conversation  I  had  with  my  aunt 
on  one  occasion  in  regard  to  an  estate  left  by  a  friend 
in  a  rather  tangled  condition;  and  I  remember  dis- 
tinctly asking  my  aunt  if  she  did  not  think  property 
should  be  divided  before  the  death  of  the  parents,  and 
she  said, '  No. '  I  said,  *  Why  don 't  you  do  it  T  *  and  she 
said,  *No,  your  uncle  accumulated  it  himself,  and  he 
has  a  right  to  say  what  shall  be  done  with  it ;  or  if  he 
is  not  here,  I  have  a  right  to  say  what  shall  be  done 
with  it' '' 

91  Or.— 11 
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Pertinent  to  this  testimony  are  the  following  Code 
provisions :       ^ 

**  Where,  however,  one  derives  title  to  real  property 
from  another,  the  declaration,  act,  or  omission  of  the 
latter,^  while  holding  the  title,  in  relation  to  the  prop- 
erty, is  evidence  against  the  former '\-  Section  706, 
L.  0.  L. 

''The  declaration,  act  or  omission  of  a  deceased  per- 
son, having  sufficient  knowledge  of  the  subject,  against 
his  pecuniary  interest,  is  also  admissible  as  evidence 
to  that  extent  against  his  successor  in  interest'^:  Sec- 
tion 710,  L.  0.  L. 

The  statement  of  Mrs.  Myers  to  her  niece  is  bind- 
ing upon  the  plaintiff,  who  claims  in  the  right  of  her 
mother  as  a  contracting  party.  This  is  a  most  natural 
declaration  for  Mrs.  Myers  to  make  to  her  niece  who 
had  lived  in  her  family  for  ten  years  prior  to  her  mar- 
riage and  was  still  on  intimate  terms  with  her  aunt. 
The  voice  of  the  father  is  hushed  in  the  tomb  and  can- 
not speak  to  us  in  the  defense  of  his  property  or  of  his 
character  against  the  present  attack  of  his  daughter. 
Such  an  effort  as  hers  ought  not  to  succeed  except 
upon  the  most  cogent  testimony.  No  member  of  the 
family  or  other  person  testifies  that  either  of  the  tes- 
tators ever  stated  that  there  was  a  contract  between 
them  respecting  the  disposition  of  their  property,  or 
that  either  of  them  intended  to  restrict  the  other  in 
subsequent  disposition  of  property,  unless  we  except 
the  testimony  of  Mr.  Boise.  Again,  the  course  of  the 
plaintiff  in  contesting  her  father  ^s  subsequent  will  on 
the  ground  of  his  alleged  insanity  is  inconsistent  with 
the  idea  of  the  contract  to  make  a  will,  and  in  good 
morals  at  least  ought  to  bar  her  from  changing  front 
as  she  does.  If  there  was  a  contract,  naturally  she 
would  have  sought  its  enforcement  in  the  first  instance 
instead  of  contesting  his  will.    She  is  not  in  the  equi- 
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table  position  of  one  who  has  performed  valuable  ser- 
vices for  a  decedent  with  the  expectation  of  being  suit- 
ably rewarded  by  a  devise  or  bequest  of  property. 
She  claims  only  as  a  descendant  of  the  testator.  She 
is  merely  not  satisfied  with  $20,000,  and  wants  more. 

The  power  of  disposing  of  lands  or  goods  owned  by 
an  individual  is  an  essential  element  of  property.  As 
against  this  prerogative  of  testamentary  disposition, 
children  have  no  vested  rights  in  the  estates  of  their 
parents.  Much  of  the  litigation  in  contesting  wills 
has  grown  out  of  the  fallacy  that  the  statute  of  de- 
scents confers  upon  children  benefits  of  which  they 
cannot  be  deprived  by  their  parents  whether  they  die 
testate  or  intestate.  The  true  legal  principle,  how- 
ever, remains  that  the  prerogative  of  saying  who  shall 
enjoy  his  earnings  after  his  death  abides  in  the  parent. 
It  is  a  wise  and  just  provision  of  the  law  for  the  pro- 
tection and  security  of  old  age.  It  is  often  potent  to 
compel  the  performance  of  filial  obligations  and  to 
inspire  loyalty  in  otherwise  undutiful  children.  Ex- 
cept upon  cogent  reasons  plainly  established,  we  ought 
not  to  ignore  the  right  of  the  owner  to  dispose  of  his 
property  according  to  his  own  ideas  or  to  unmake  his 
will  because  he  did  not  do  as  we  personally  might  have 
done  in  the  same  situation. 

Although  our  Code  requires  a  will  to  be  executed  in 
the  presence  of  two  attesting  witnesses  who  shall  sign 
the  same  at  the  request  of  the  testator  in  his  presence, 
and  in  the  presence  of  each  other,  we  are  called  upon 
by  this  suit  in  effect  to  ignore  the  statute  and  substi- 
tute for  the  will  established  under  a  contest  upon  the 
sanity  of  the  testator,  the  one  made  by  him  February 
11,  1896,  all  upon  the  statements  of  the  one  attorney 
who  drew  the  wills  and  who  speaks  from  memory 
almost  eighteen  years  after  the  occurrence  which  he 
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relates.  In  this  connection  the  case  of  Moore  v. 
Campbell,  102  Ala.  445  (14  Sonth.  780),  may  be  read 
with  profit,  to  the  effect  that  under  a  statute  similar 
to  our  Section  7398,  L.  0.  L.,  this  cannot  be  done  be- 
cause it  is  an  evasion  of  the  law  of  wills  and  an  effort 
to  impress  a  parol  trust  upon  lands  in  violation  of  the 
Code  section  cited. 

As  to  the  making  of  the  contract  averred,  we  cannot 
rely  upon  the  wills  themselves,  because  they  make  no 
reference  whatever  to  each  other.  As  said  in  Frazier 
Y.  Patterson,  243  111.  80  (90  N.  E.  216,  17  Ann.  Cas. 
1003,  27  L.  R.  A.  (N.  S.)  508) : 

**If  two  persons  make  wills  each  devising  the  prop- 
erty to  the  other,  there  is  no  necessary  inference  that 
the  wills  were  the  result  of  any  reciprocal  or  mutual 
agreement  or  understanding.*' 

In  that  case,  cited  in  the  opinion  of  Mr  Justice 
Johns,  the  court  was  considering  a  joint  will  contain- 
ing terms  of  contract,  and  limited  to  such  an  instance 
the  doctrine  that  the  agreement  might  be  established 
by  the  terms  of  the  instrument  itself.  Jn  Prince  v. 
Prmce,  64  Wash.  552  (117  Pac.  255),  while  holding 
under  the  ample  extraneous  proofs  in  the  case  that 
there  was  a  contract  relating  to  the  testamentary  dis- 
position of  the  property  of  the  parents,  the  court, 
speaking  through  Mr.  Justice  Chadwick,  quotes  with 
approval  the  language  of  Section  6  of  Bemson  on 
Preparation  and  Contest  of  Wills,  as  follows : 

**But  to  invoke  the  intervention  of  equity  it  is  not 
suiSScient  that  there  are  wills  simultaneously  made  and 
similar  in  their  cross  provisions,  but  the  existence  of 
a  clear  and  definite  contract  must  be  shown  either  by 
proof  of  an  express  agreement  or  by  unequivocal  cir- 
cumstances/' 
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See,  also,  McClanahan  v.  McClandhan,  77  Wash.  138 
(137  Pac.  479,  Ann.  Cas.  1915A,  461). 

Again,  the  mother  said  in  her  testamentary  docu- 
ment : 


a 


I  intentionally  omit  giving  anything  to  my  chil- 
dren, Georgia  Frances  Stevens  and  George  Tobias 
Myers,  Jr.,  knowing  that  my  husband  will  care  and 
provide  for  them. ' ' 

It  would  seem  that  if  these  wills  were  made  in  pur- 
suance of  a  contract  the  one  would  have  referred  to 
the  other  or  to  the  contract,  and  the  testator  would 
have  said  something  like  this: 

*'  •  •  knowing  that  my  husband  has  provided  for 
them  by  will  of  even  date  herewith'*  or  *'that  he  has 
agreed  with  me  to  provide  for  them.*' 

It  is  worthy  of  note  also  that  nothing  is  said  by 
either  testator  about  the  kind  of  <;are  or  amount  of 
provision  that  was  to  be  made  for  the  children  by  the 
other.  All  is  left  to  future  disposition.  The  central 
idea  of  the  situation  as  expressed  by  the  language  of 
Mr.  Boise  is  found  in  his  statement,  '*  •  •  that  Mrs. 
Myers  had  helped  him  make  his  money  and  he  thought 
he  wanted  to  give  everything  he  had  to  her,  and  that 
she  felt  the  same  way.**  Like  that  of  any  other  wit- 
ness, the-  analysis  of  his  testimony  should  be  con- 
ducted in  the  light  which  all  the  circumstances  of  the 
case  throw  upon  it.  His  acquaintance  with  the  plain- 
tiff runs  back  to  a  date  before  her  marriage,  and  ever 
since  he  has  been  her  friend.  It  is  natural  that  an 
early  friendship  for  one  of  the  opposite  sex  would, 
insensibly  at  least,  influence  one  in  later  years.  Mr. 
Boise  testifies  that  he  endeavored  to  disabuse  the  mind 
of  Mr.  Myers  of  his  prejudice  against  the  plaintiff's 
husband,  and  it  is  fair  to  presume  that  the  witness  re- 
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gretted  the  action  of  the  father  in  bequeathing  only 
$20,000  to  the  plaintiff.  The  record  justifies  the  in- 
ference that  his  mind  was  predisposed  to  finding  a 
way  by  which  the  plaintiff  could  share  more  substan- 
tially in  her  father's  accumulation  of  property. 
Although  he  was  one  of  the  principal  witnesses  in  the 
contest  instituted  by  the  plaintiff  to  overthrow  her 
father's  will  because  of  alleged  insane  delusions  said 
to  control  him,  and  detailed  the  transaction  of  making 
the  two  wills  by  the  parents  with  all  its  preliminaries, 
we  find  in  his  narrative  there  not  a  word  indicating 
that  there  was  any  contract  to  make  irrevocable  wills. 
He  tells  of  the  elder  Myers'  often  talking  to  him  by 
the  hour  about  his  wife  after  her  death  and  of  draw- 
ing his  later  will  and  its  codicil,  but  the  existence  of 
a  covenant  between  the  father  and  mother  never 
occurred  to  him  until,  as  he  puts  it,  he  **was  called  into 
this  case."  It  is  at  least  unlikely  that  in  all  those 
hours  of  communing  with  his  friend  and  client  that 
agreement  was  not  discussed  if  it  ever  was  made. 
Assuredly  something  would  have  been  said  about  it 
when  his  duty  as  a  lawyer  called  upon  him  to  restrain 
that  client  about  to  act  in  violation  of  his  compact 
irrevocably  sealed  by  the  death  of  the  other  party  as 
he  would  do  in  making  the  later  will. 

Coming  to  what  the  witness  says  in  the  present  liti- 
gation, we  find  him  declaring  first  that  Myers  told  him 
the  pair  had  ** decided"  to  make  wills.  Prominent 
in  that  connection  is  the  announced  purpose  of  the  tes- 
tator to  give  all  his  property  to  his  wife  and  his  state- 
ment that  he  did  not  want  ''to  provide  anything  for 
the  children  now."  Finally,  however,  after  eighteen 
years  of  silence  about  this  chimerical  contract,  with 
every  opportunity  to  describe  it  in  the  closely  con- 
tested will  case,  when  pressed  by  plaintiff's  counsel 
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at  the  hearing  of  this  suit  the  witness,  like  an  ex- 
hausted runner,  stumbles  over  the  line  at  the  finish 
with  the  statement  that  Myers  said,  **They  had  come 
to  an  agreement/*  No  language  of  stipulation  is  im- 
puted to  Mrs.  Myers.  According  to  the  single  wit- 
ness, all  she  said  was  that  she  wanted  the  same  kind 
of  a  will,  clearly  indicating  only  identical  action  of 
the  husband  and  wife  with  no  thought  of  creating  an 
obligation.  The  idea  of  restricting  the  testamentary 
power  of  the  survivor  by  the  execution  of  identical 
wills  never  occurred  to  anyone  until  after  the  death 
of  the  parents.  The  phrase,  **they  had  come  to  an 
agreement,  *'  being  an  oral  admission  of  a  party,  must 
be  viewed  with  caution:  Section  868,  subd.  4,  L.  0.  L. 
Even  if  an  accurate  rehearsal  of  what  Myers  said 
eighteen  years  before,  it  savors  too  much  of  after- 
thought, under  all  the  circumstances,  to  measure  up 
to  that  clear,  precise  and  convincing  proof  which  all 
the  authorities  require  to  make  out  a  case  for  spe- 
cific performance  of  a  contract  changing  the  title  to 
real  property  otherwise  within  the  statute  of 
frauds.  *' Agreement'*  does  not  necessarily  mean 
contract.  Jurors  '* agree'*  upon  a  verdict.  The  pa- 
rents ** agreed"  to  make  a  trip  to  Mexico,  as  stated 
in  the  testimony.  Yet  no  obligation  arises  from 
either  situation.  In  short,  the  testimony  discloses  no 
more  than  that  they  were  animated  by  a  common  pur- 
pose and  each  followed  the  example  of  the  other. 

In  speaking  of  part  performance,  Pomeroy  in  his 
work  on  Contracts,  Section  108,  states  the  rule  thus : 

''With  this  explanation  of  their  probative  effect, 
the  acts  of  part  performance  must  be  done  in  pursu- 
ance of  the  agreement;  must  unequivocally  refer  to 
and  result  from  the  agreement;  or,  in  other  words, 
clearly  showing  that  there  exists  some  contract  be- 
tween the  parties  they  must  be  exclusively  referable 
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thereto ;  it  must  appear  that  they  would  not  have  been 
done  except  on  account  thereof  and  they  must  be  con- 
sistent with  the  contract  alleged.  When  parol  evi- 
dence has  been  admitted  to  prove  the  agreement  in 
suit  the  acts  of  part  performance  must  be  clearly 
and  exclusively  referable  to  and  in  pursuance  of  its 
terms.  *  * 

In  a  note  to  the  preceding  section  is  quoted  an  utter- 
ance of  Shadwell,  V.  C,  in  Dale  v.  Hamilton,  5  Harg. 
369: 

"It  is  generally  of  the  essence  of  such  an  act  of  part 
performance  that  the  court  shall  by  reason  of  the  act 
itself  without  knowing  whether  there  was  an  agree- 
ment or  not  find  the  parties  unequivocally  in  a  posi- 
tion different  from  that  which  according  to  their  legal 
rights  they  would  be  in  if  there  were  no  contract.  *  * 
But  an  act  which  though  in  truth  done  in  pursuance 
of  a  contract  admits  of  explanation  without  supposing 
a  contract,  is  not  in  general  admitted  to  constitute  a 
part  performance  to  take  the  case  out  of  the  statute 
of  frauds;  as  for  example,  the  payment  of  a  sum  of 
money  alleged  to  be  purchase  money.  *  * 

In  Wagonhlast  v.  Whitney,  12  Or.  83  (6  Pac.  399), 

a  suit  to  compel  the  specific  performance  of  a  verbal 

contract  to  convey  lands,  Mr.  Justice  Lokd  discussed 

the   authorities   at  length  and  said,   respecting   the 

measure  of  proof: 

**Nor  will  the  specific  performance  of  a  parol  con- 
tract be  granted,  unless  it  be  proved  in  the  clearest 
manner  and  substantially  the  same  contract  as  set  out 
in  the  bill :  Brown  v.  Browti,  47  Mich.  384.  These  are 
salutary  but  stringent  rules,  in  the  observance  of 
which  the  interests  of  society  and  the  public  welfare 
are  involved.  A  party  is  presumed  to  know  the  re- 
quirements of  the  law,  and  that  a  contract  for  the  sale 
of  land  must  be  in  writing.  When  he  asks  a  court  of 
equity  to  interfere,  and  save  him  from  the  conse- 
quences of  his  disregard  of  the  law,  the  burden  of 
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proof  is  rightfully  thrown  upon  him  to  show  a  case 
outside  of  the  operation  of  the  statute.  The  court 
will  not  interfere  to  protect  his  rights,  and  lend  its  aid 
to  the  enforcement  of  a  contract  depending  upon  parol 
evidence  and  part  performance,  unless  he  proves  the 
existence  of  the  contract,  its  terms,  and  the  acts  of 
part  performance  by  clear,  satisfactory  and  indubi- 
table proof/'     (Citing  authorities.) 

In  Kinney  v.  Murray,  170  Mo.  700  (71  S.  W.  202), 
the  court  said: 

**But  the  proof  of  such  a  contract  must  be  so  cogent, 
clear,  and  forcible  as  to  leave  no  reasonable  doubt  in 
the  mind  of  the  chancellor  as  to  its  terms  and  char- 
acter; and,  where  the  consideration  consists  of  acts 
to  be  performed,  there  must  be  like  proof  that  the  acts 
performed  refer  to  and  result  from  that  contract,  and 
are  such  as  would  not  have  been  done  unless  on  ac- 
count of  that  very  agreement  and  with  a  direct  view 
to  its  performance.  There  must  be  no  equivocation 
or  uncertainty  in  the  case.** 

In  Berg  v.  Moreau,  199  Mo.  416  (97  S.  W.  901,  9 
L.  R.  A.  (N.  S.)  157),  the  court  lays  down  the  standard 
that: 

It  must  appear  ^^not  only  that  some  contract  was 
performed  by  the  beneficiary,  but  that  the  identical 
contract  sued  on  was  performed,  and  that  the  acts  re- 
lied on  to  show  performance  should  point  unvaryingly 
as  the  needle  to  the  pole  to  the  contract  in  suit  and  to 
no  other'*;  and  that  the  principles  are  **well  settled 
as  requiring  a  high  and  stringent  character  of  proof, 
to  wit,  proof  so  impelling,  so  definite  and  clear,  that 
there  can  be  no  reasonable  doubt  of  the  existence  of  a 
contract,  of  its  terms,  and  of  its  performance.*' 

Respecting  the  rule  that  the  evidence  must  clearly 
and  exclusively  refer  to  the  contract  pleaded  and  to  no 
other,  without  equivocation,  an  analogy  may  be  drawn 
from  the  rule  laid  down  by  Mr.  Justice  MoBamB  in 
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Spain  V.  Oregon-Wash.  R.  £  N.  Co.,  78  Or.  355  (153 
Pac.  470,  Ann.  Gas.  1917E,  1104),  where  he  says: 

**When  the  evidence  leaves  the  case  in  such  a  situ- 
ation that  the  jury  will  be  required  to  speculate  and 
guess  which  of  several  possible  causes  occasioned  the 
injury,  that  part  of  the  case  should  be  withdrawn 
from  its  consideration.*' 

The  rule  is  thus  laid  down  in  Johnson  v.  Devine^  166 
111.  App.  341 : 

'*When  such  a  contract  is  made  the  basis  of  an  ac- 
tion, the  evidence  in  support  of  it  should  be  looked 
upon  with  great  jealousy,  and  weighed  in  the  most 
scrupulous  manner,  and  the  character,  conduct  and 
testimony  of  the  witnesses  should  be  such  as  to  inspire 
confidence  that  they  are  telling  the  truth.  Such  a 
contract  can  only  be  enforced  when  it  is  clearly  proved 
by  direct  and  positive  testimony,  and  when  the  terms 
of  the  contract  are  definite  and  certain.  The  most 
stringent  doctrines  of  the  court  should  be  applied  in 
such  cases.*' 

In  Wilson  v.  Gordon,  73  S.  C.  155  (53  S.  E.  79),  two 
maiden  sisters,  after  a  conference  on  joint  request  in 
writing  had  two  wills  prepared  by  the  same  attorney 
giving  all  the  property  of  each  to  the  other  without 
limitation,  with  the  provision  that  if  the  devisee  should 
die  in  the  lifetime  of  the  testator  the  property  should 
go  to  a  niece  and  her  children;  and  it  was  held  that 
they  were  not  mutual  wills  and  that  the  surviving  sis- 
ter after  having  accepted  the  benefits  of  the  deceased 
sister's  will  might  destroy  her  own  will.  The  court 
says  in  that  opinion : 

''But  where  a  contract  to  make  or  not  to  revoke  a 
will  is  set  up  there  are  strong  reasons  for  requiring 
an  agreement  definite  and  certain  established  by  evi- 
dence clear  and  convincing.  The  evidence  comes 
from  the  living  against  the  dead  who  cannot  speak  in 
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his  own  behalf  in  disproof  of  a  charge  of  a  violation 
of  a  solemn  obligation.  *  •  The  discussion  by  two 
persons  bound  to  each  other  by  the  closest  ties  of 
affection  as  to  the  disposition  of  their  property  re- 
sulting in  separate  wills  by  which  the  property  of  each 
was  left  to  the  other  affords  no  ground  for  the  infer- 
ence that  they  undertook  or  exacted  a  legal  obliga- 
tion.'' 

Speaking  further,  the  court  said : 

**But  there  are  some  facts  which  go  towards  dis- 
proving any  contract.  Not  only  was  there  no  intima- 
tion from  either  of  the  sisters  that  they  so  understood 
it  in  the  lifetime  of  Miss  Mary,  but  the  terms  of  the 
wills  are  very  significant.  They  were  prepared  with 
great  care  and  after  much  consideration.  The  fact 
that  there  was  an  absolute  devise  from  each  sister 
to  the  other  without  limitation  was  strong  evidence 
that  there  was  no  intention  to  limit  the  power  of  alien- 
ation. When  an  intention  is  reduced  to  writing,  either 
in  the  form  of  a  will  or  a  contract,  there  is  always  the 
strong  implication  of  fact  that  the  whole  intention 
has  been  expressed  and  an  implication  still  stronger 
that  there  is  no  agreement  or  intention  contrary  to 
that  expressed.  *' 

Hole  V.  Hale,  90  Va.  728  (19  S.  E.  739),  was  a  case 
where  two  sisters  made  identical  wills.  One  of  them 
married,  before  which,  however,  she  consulted  an  at- 
torney, who  advised  her  that  her  marriage  would  have 
no  effect  on  her  will.  She  died  under  that  belief  and 
never  republished  her  testamentary  document.  After 
stating  the  principles  relating  to  part  performance,  the 
court  said: 

**Now  the  alleged  acts  of  part  performance  in  the 
present  case  taken  singly  or  collectively  do  not  bring 
the  case  within  these  principles.  The  making  and  pre- 
serving the  wills  under  the  circumstances  stated  in 
the  bill,  while  they  are  acts  consistent  with,  are  yet 
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not  demonstrative  of,  the  existence  of  any  contract 
between  the  parties,  or,  in  other  words,  they  do  not 
unequivocally  show  that  there  was  a  contract.  Non 
constat  the  wills  were  not  made  from  motives  of  love 
and  affection  and  independently  of  any  contract  or 
agreement,  and  this  being  so,  parol  evidence  to 
establish  the  alleged  contract  would  not  be  permis- 
sible.'* 

Wanger  v.  Marr,  257  Mo.  482  (165  S.  W.  1027),  was 
a  case  in  which  the  husband  and  wife  each  executed  a 
will.  By  these  each  was  given  a  life  estate  in  the 
property  of  the  other  and  the  remainder  was  devised 
to  plaintiffs  and  defendant.  The  wife  died  and  the 
husband  took  possession  of  her  land.  Afterwards  he 
executed  another  will  inconsistent  with  the  former,  and 
died.  The  court  held  that  the  evidence  was  insuffi- 
cient either  to  prove  a  contract  or  to  require  specific 
performance  thereof.  In  Sapping  field  v.  King,  49  Or. 
102  (89  Pac.  142,  90  Pac.  150,  8  L.  R.  A.  (N.  S.)  1066), 
it*  appears  that  a  husband  and  wife,  after  considera- 
tion of  the  same  for  some  weeks,  went  to  the  office  of 
an  attorney  where  the  wife  executed  a  deed  conveying 
to  her  husband  all  her  land,  to  take  effect  after  her 
death,  and  he  made  a  will  bequeathing  his  property 
to  her  while  she  lived,  with  remainder  to  other  par- 
ties. He  died  first  and  in  a  suit  by  the  widow  to  quiet 
the  title  to  her  lands  as  against  a  claim  of  the  residu- 
ary legatees  of  her  husband  it  was  contended  that  the 
testimony  showed  a  binding  contract  between  the 
husband  and  wife  to  make  mutual  wills,  which  became 
irrevocable  upon  the  death  of  one  of  the  contracting 
parties.  It  is  enough  to  say  of  the  record  in  that  case 
that  it  went  much  farther  than  anything  revealed  here 
to  establish  such  a  contract.  Mr.  Justice  Eakin,  how- 
ever, dismissed  the  contention,  holding  that  the  testi- 
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mony  was  insufScient  to  fulfill  the  standard  requiring 
clear  and  convincing  evidence  of  a  contract  specific 
performance  of  which  is  desired. 

The  principle  to  be  deduced  from  all  the  authorities 
on  part  performance  is  that  it  must  point  unequivo- 
cally and  undisputably  to  the  contract  alleged  and 
to  nothing  else.  If  it  can  be  referred  to  any  other 
contract  or  arrangement  it  is  insufScient.  Applying 
the  rule  to  this  case,  in  the  light  of  the  only  written 
memorial  of  the  transaction  between  husband  and 
wife,  namely,  the  two  wills  of  February  11,  1896,  we 
will  suppose  that  instead  of  the  one  alleged  there  was 
in  fact  a  contract  between  the  husband  and  wife  that 
each  should  leave  the  entire  estate  to  the  other,  with 
discretion  to  provide  for  the  children  as  the  survivor 
should  think  best.  The  two  wills  as  drawn  would  be 
the  only  practical  expression  of  such  intention.  More 
than  two  years  after  they  were  executed  we  find  Mrs. 
Myers  saying  to  her  niece,  Mrs.  Van  Duers : 

*  *  No ;  your  uncle  accumulated  it  himself  and  he  has 
a  right  to  say  what'  shall  be  done  with  it,  or  if  he  is 
not  here  I  have  a  right  to  say  what  shall  be  done  with 
it.^' 

She  doubtless  had  in  mind  at  the  time  the  two  wills 
in  question.  If  the  complaint  is  true  she  knew  that 
they  were  identical  in  their  terms.  Her  statement 
to  her  niece  clearly  shows  her  attitude  towards  that 
arrangement  and  is  utterly  inconsistent  with  a  cove- 
nant to  devise  the  property  of  the  survivor  absolutely 
and  at  all  events  to  the  children  in  equal  shares.  If, 
as  Mrs.  Myers  said,  her  husband  had  the  right  to 
say  what  should  be  done  with  the  estate  he  certainly 
was  not  fettered  by  any  contract  to  dispose  of  it  only 
in  a  certain  manner  and  to  two  particular  persons. 
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The  parents  evidently  intended  to  leave  the  whole 
property  to  the  one  remaining  after  the  first  decedent, 
to  dispose  of  without  any  restraint  or  condition  what- 
ever. The  acts  of  the  parties  and  the  declaration  of 
Mrs.  Myers  coincide  and  harmonize  with  that  estimate 
of  their  transaction.  The  only  memorial  of  the  mat- 
ter which  either  spouse  required  of  the  other  was  a 
will  to  which  the  law  attaches  the  quality  of  revoca- 
bility  at  the  pleasure  of  the  testator.  They  were  not 
making  a  fixed  and  definite  contract.  They  were  pub- 
lishing ambulatory  wills  each  subject  to  renunciation 
at  any  time.  Beferable  as  it  is  to  an  agreement  leav- 
ing the  whole  disposition  of  the  estate  to  the  discretion 
of  the  survivor,  the  testimony  about  a  mere  casual 
expression  of  the  testator  is  not  sufficient  to  support 
specific  performance  of  an  irrevocable  contract  to  make 
a  will. 

Neither  of  the  parties  ever  contemplated  giving  up 
control  of  their  several  properties  either  then  or  after- 
wards. That  the  survivor  was  left  untrammeled  in 
that  respect  is  made  as  clear  as  possible  by  the  lan- 
guage of  Mrs.  Myers  in  her  conversation  with  her 
niece,  Mrs.  Van  Duers.  This  statement  of  the  plain- 
tiff's mother,  one  of  the  couple  who  C|f  all  others  knew 
what  the  transaction  really  was,  properly  character- 
izes the  subject  of  the  present  contention.  It  is  con- 
sistent with  the  only  written  memorial  they  left,  the 
wills  themselves.  It  is  not  at  variance  with  the  testi- 
mony of  Mr.  Boise. 

It  must  be  presumed  that  the  private  transaction  of 
Myers  in  making  the  last  will  and  its  codicil  was  fair 
and  regular,  favored  as  he  was  by  the  ministrations 
of  able  counsel.  In  this  long-drawn-out  scramble  for 
filthy  lucre  there  were  those  who  had  the  opinion  that 
he  was  mentally  erratic,  but  although  he  had  a  long 
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and  successful  business  career,  bringing  him  into  con- 
tact with  many  people,  none  rose  to  impeach  his  loy- 
alty to  his  contracts  until  his  daughter  attacked  it 
by  this  suit.  We  cannot  presume  that  he  broke  faith 
with  his  departed  wife.  The  presumption  is  the  other 
way,  and  the  truth  is  manifestly  as  she  herself  stated 
it  to  Mrs.  Van  Duers. 

Let  us  concede  for  the  moment  that  the  parents  had 
some  kind  of  an  agreement,  understanding  or  arrange- 
ment. Let  us  even,  as  we  might  under  the  testimony, 
suppose  that  the  compact  was  that  the  survivor  should 
take  all  the  property  of  the  other  with  full  discretion 
about  leaving  any  of  it  to  the  children  and  without 
restriction  upon  testamentary  disposition  of  it  by  the 
one  living  longer.  In  such  a  case  how  differently 
would  they  have  framed  their  wills  from  the  way 
the  plaintiff  alleges  they  didf  In  all  the  divagations 
of  discussion  no  one  has  answered  this  question.  If 
we  are  to  be  bound  by  the  rule  laid  down  by  substan- 
tially all  the  authorities  to  the  effect  that  the  evidence 
to  support  a  decree  for  specific  performance  must 
clearly  prove  the  contract  alleged,  the  question  can- 
not be  answered  consistently  with  a  reversal  of  the 
decree  of  the  Circuit  Court. 

Under  such  circumstances  we  would  do  violence  to 
the  almost  unbroken  current  of  authority  on  part 
performance  and  assume  to  make  for  the  survivor  a 
will  according  to  our  own  notions,  if  we  reversed  this 
case.  A  contrary  view  of  the  record  would  make  it 
impossible  for  one  spouse  to  bequeath  anything  to  the 
other  without  raising  the  presumption  of  a  contract 
requiring  the  same,  and  would  unreasonably  fetter 
the  right  to  dispose  of  estates  by  will.  The  following 
cases  are  instructive  on  the  subject  under  considera- 
tion:  Christy  v.  Barnhart,  14  Pa.  260  (52  Am.  Dec. 
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543,  and  note);  Swash  v.  Sharpstein,  14  Wash,  426 
(32  L.  R.  A.  796,  44  Pac,  862) ;  Semmes  v.  Worthing- 
ton,  38  Md.  298;  WaUace  v.  Rappleye,  103  111.  231; 
Grindling  v.  Rehyl,  149  Mich.  641  (113  N.  W.  290,  15 
L.  B.  A.  (N.  S.)  466) ;  Eorton  v.  Stegmyer,  175  Fed. 
756  (20  Ann.  Cas.  1134,  99  C.  C.  A.  332) ;  Russell  v. 
Jones,  135  Fed.  929  (68  C.  C.  A.  487) ;  Taylor  v.  Eiggs, 
202  N.  Y.  65  (95  N.  E.  30) ;  McClmahan  v.  MoClana- 
ham,  77  Wash.  138  (137  Pac  479,  Ann.  Cas.  1915A, 
461) ;  Buchanan  v.  Anderson,  70  S.  C.  454  (50  S.  E. 
12) ;  Gould  V.  Mansfield,  103  Mass.  408  (4  Am.  Bep. 
573) ;  Cawley's  Appeal,  136  Pa.  628  (20  Atl.  567,  10 
L.  B.  A.  93) ;  Cross  v.  Cleary,  29  Ont.  542;  Tomey  v. 
Hastings,  127  App.  Div.  94  (111  N.  Y.  Supp.  344) ;  Id., 
194  N.  Y.  79  (86  N.  E.  831) ;  Messier  v.  RaxtwUle,  30 
B.  1. 161  (73  Atl.  378) ;  Kiwney  v.  Murray,  170  Mo.  674 
(71  S.  W.  197) ;  Edson  v.  Parsons,  155  N.  Y.  555  (50 
N.  E.  265) ;  Dichs  v.  Gassels,  100  S.  C.  341  (84  S.  E. 
878) ;  Dyess  v.  Rowe  (Tex.  Civ,  App.),  177  S.  W. 
1001;  Brewer  v.  Eieronymous  (Ky.),  41  S.  W.  310; 
WaUace  v.  WaUace,  158  App.  Div.  273  (137  N.  Y.  Supp. 
43,  143  N.  Y.  Supp,  1148) ;  Davidson  v.  Davidson,  72 
W.  Va.  747  (79  S.  E.  998). 

As  taught  by  subdivision  1  of  Section  868,  L.  0.  L., 
summing  up  let  us  judge  of  the  effect  of  the  evidence 
not  arbitrarily  but  with  legal  discretion  and  in  subor- 
dination to  the  rules  of  evidence,  and  so  doing  ascer- 
tain where  the  preponderance  lies.  On  one  side  we 
find  the  statement  of  a  single  witness  undertaking  to 
recall  after  a  lapse  of  eighteen  years  the  language 
of  Myers  that  "they  had  come  to  an  agreement"  to 
make  identical  wills.  As  to  whether  they  were  to  be 
so  alike  or  were  in  fact  the  same,  we  are  asked  to 
accept  the  oral  interpretation  of  the  witness  who  says 
he  had  custody  of  them  many  years  and  went  and 
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looked  at  them  after  he  ^'was  called  into  this  case." 
No  excuse  whatever  is  offered  for  not  producing  the 
will  itself.  This  is  all  that  fairly  can  be  set  down  on 
the  plaintiff  ^s  side  of  the  account.  On  the  other  side 
is  the  version  given  to  the  arrangement  by  Mrs.  Myers 
as  related  in  the  testimony  of  her  niece.  This  is  sup* 
ported  by  the  presumptions  that  Myers  was  innocent 
of  the  wrong  of  violating  a  contract  made  with  his 
deceased  wife ;  that  the  transaction  of  making  his  last 
will  was  fair  and  regular  and  that  the  higher  evidence 
of  the  will  made  when  his  wife  made  hers,  if  he  made 
one,  viz.,  the  will  itself,  would  be  adverse  from  the 
production  of  the  inferior  or  oral  evidence  of  its  con- 
tents :  Section  799,  subds.  1,  19  and  6,  L.  0.  L.  Nega- 
tively the  defendant's  case  is  aided  by  the  fact  that 
although  Myers  lived  from  February  11,  1896,  to  July 
12, 1907,  yet  no  witness,  not  even  his  attorney  to  whom 
he  talked  so  freely,  imputes  to  him  during  all  that  time 
any  word  indicating  a  contract.  There  is  also  the 
improbability  that  if  he  and  his  wife  were  negotiating 
an  agreement  he  would  consent  to  relinquish  all  future 
testamentary  control  of  his  $200,000  worth  of  property 
in  consideration  of  her  doing  the  like  with  her  $40,000 
worth. 

On  the  record  Mrs.  Van  Duers  is  quite  as  worthy 
of  belief  as  Mr.  Boise.  Laying  aside  for  the  moment 
all  the  statutory  presumptions  noted,  the  best  that  can 
be  said  for  the  plaintiff  about  the  weight  of  the  testi- 
mony is  that  the  statements  of  these  two  witnesses 
balance  each  other.  Yet  they  are  the  only  ones  who 
pretend  to  state  any  thing  about  an  agreement. 

teut  it  is  incumbent  upon  the  plaintiff  to  prove  her 
case  by  a  preponderance  of  the  evidence,  otherwise 
she  must  fail.    On  the  other  hand,  the  presumptions 

'»1  Or.— la 
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turn  the  scale  in  favor  of  the  defendant  and  he  is  en- 
titled to  prevail. 

The  remaining  insuperable  objection  to  the  plain- 
tiff's case  is  that  it  is  an  attempt  to  create  a  trust 
concerning  real  property  upon  the  doubtful  oral  tes- 
timony of  a  single  witness  without  the  support  of  a 
single  act  of  either  party  but  what  is  easily  and  natur- 
ally referable  to  an  unrestricted  noncontractual  de- 
vise. In  this  respect  the  case  is  plainly  governed  by 
Section  804,  L.  0.  L. : 

**No  estate  or  interest  in  real  property,  other  than 
a  lease  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  concerning  such  property,  can  be  cre- 
ated, transferred,  or  declared  otherwise  than  by  oper- 
ation of  law,  or  by  a  conveyance  or  other  instrument 
in  writing,  subscribed  by  the  party  creating,  trans- 
ferring, or  declaring  the  same,  or  by  his  lawful  agent, 
under  written  authority,  and  executed  with  such  for- 
malities as  are  required  by  law.'* 

And  Section  7398,  L.  0.  L. : 

*' Every  grant  or  assignment  of  any  existing  trust 
in  lands,  goods,  or  things  in  action,  unless  the  same 
shall  be  in  writing,  subscribed  by  the  party  making  the 
same,  or  by  his  agent  lawfully  authorized,  shall  be 
void.*' 

To  sustain  this  suit  under  such  circumstances  is  to 
make  the  title  to  real  property  subject  to  the  slightest 
vagary  of  memory.  It  is  to  invite  plunder  of  estates, 
on  the  most  flimsy  pretexts.  Besides  all  this,  it  is  well 
settled  that  equity  will  not,  as  a  matter  of  right,  decree 
specific  performance  of  any  contract.  It  rests  solely 
in  the  sound  discretion  of  the  court  and  we  cannot 
say  upon  this  record  that  the  circuit  judge  who  heard 
the  testimony,  saw  the  witnesses  and  considered  all 
the  circumstances  and  relations  of  the  parties,  abused 
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his  discretion  in  denying  the  suit  of  the  plaintiff. 
Neither  is  the  case  made  by  the  plaintiff  sufficient  to 
impute  fraud  to  the  dead  father  or  to  authorize  us 
to  record  him  as  a  faithless  covenant  breaker  at  the 
suit  of  his  daughter.  The  decree  of  the  Circuit  Court 
should  be  affirmed. 


Argatd  Jannaiy  28,  aiBrmad  Febniarf  18,  1919. 

JOHNSON  V.  MEYERS. 

(177  Pac.  631.) 

Brldaier— Declaratloni— Xtttten  Ooctfioned  by  Oontnet. 

1.  In  action  by  eontraetor  to  haul  wood,  for  damages  throngb  bar* 
ing  been  misled  as  to  character  and  condition  of  defendants*  flume, 
place  where  wood  was  to  be  measured,  etc.,  letters  from  plaintiff  to 
defendants,  occasioned  by  transaction,  and  pertaining  to  execution 
and  performance  of  contract,  held  admissible  as  declarations  and  con- 
versations between  parties,  and  not  inadmissible  as  self -serving 
declarations. 

ftamt— DanmgeB    Lent  ProHls. 

2.  In  action  for  fraud  inducing  plaintiff  to  contract  with  de- 
fendants, plaintiff  was  not  entitled  to  recover  profit  he  would  have 
made  on  contract,  if  representations  of  defendants  had  been  true. 

Apifal  and  Enror—BaBenratioii  of  Oroonds  of  B«n«w— Excaptlon  to 
InatiDctioiL 

3.  In  action  by  contractor  to  haul  wood  for  fraudulent  representa- 
tions of  owners,  by  which  he  was  induced  to  make  contract,  exceptions 
at  trial  held  not  to  include  exception  to  instruction  erroneously  per- 
mitting plaintiff  contractor  to  recover  lost  proflts. 

Appeal  and  Brror-— Besanratioii  of  Groiindfl  of  Be^law-— Ezeeptioiia— 
OonstfuctloiL 

4.  A  liberal  construction  should  be  placed  upon  exceptions  which 
are  taken  in  open  court  at  a  trial. 

Contracts — SabBtantial  OompUaiice. 

5.  Contractor  to  haul  some  thousands  of  cords  of  wood  substan- 
tially complied  with  his  contract  where  he  hauled  cdl  the  wood  except 
about  sixty-seven  and  one-half  cords. 

CoDtracta — ^ExtenaioiL  ot  Time. 

6.  Where  contractor  to  haul  wood  wrote  owners  asking  for  exten* 
siott-  of  30  days'  time  to  which  to  complete  contract,  which  was 
granted,  there  was  no  new  contract,  but  merely  extension  of  time  in 
which  to  perform  original  contract. 

[As  to  loss  of  profits  and  when  an  element  of  damage,  aee  note 
in  60  Am.  A^.  488.] 
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From  Multnomah:  John  P.  Kavanaxjgh,  Judge. 

Department  2. 

In  April,  1916,  the  defendants  were  the  ownei:;s  of 
ahout  3,500  cords  of  wood  on  certain  lands  in  Clacka- 
mas County,  approximately  three  miles  from  Bull  Bun, 
on  the  line  of  the  Mt.  Hood  Eailway.  Desiring  to 
place  it  on  the  market,  they  advertised  in  a  Portland 
newspaper  for  someone  to  haul  the  wood  and  in  re- 
sponse the  plaintiff  called  upon  them,  with  the  result 
that  a  written  contract  was  executed  between  them  by 
which  the  plaintiff  undertook  and  agreed  to  deliver 
the  wood  to  the  railroad,  to  commence  work  on  or 
before  May  1,  1916,  and  to  complete  it  on  or  before 
September  1st  of  that  year,  and  executed  a  bond  in 
the  sum  of  $1,500  for  the  faithful  performance  of  his 
part  of  the  contract.  The  defendants  agreed  to  pay 
the  plaintiff  $1.30  per  cord  for  all  dry  fir,  maple  or 
alderwood  and  $1.45  per  cord  for  all  boiler  firwood 
placed  in  or  piled  and  ricked  at  a  certain  chute  then 
constructed  on  the  premises.  The  plaintiff  agreed 
to  accept  as  final  the  number  of  cords  of  wood  placed 
in  the  chute  as  evidenced  by  the  bills  of  lading  issued 
by  the  railroad  company.  He  entered  upon  the  per- 
formance of  the  contract  and  delivered  all  of  the  wood 
except  about  67.5  cords.  After  a  substantial  comple- 
tion of  the  contract  he  brought  this  action  against 
the  defendants,  in  which  the  contract  is  set  out  and 
made  a  part  of  his  complaint. 

The  plaintiff  alleges  that  he  was  misled  and  deceived 
as  to  the  character  and  condition  of  the  flume,  as  to 
where  the  wood  should  be  measured,  the  manner  in 
which  it  was  piled,  as  to  the  want  and  condition  of  the 
roads  and  as  to  the  character  of  the  soil,  having  been 
informed  that  there  were  no  low  or  swampy  places 
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upon  the  land.  He  contends  that  the  defendants  knew 
the  actual  facts  as  to  all  of  such  matters;  that  he  re- 
lied upon  thoir  itatements  and  representations  and 
was  ignorant  of  the  true  situation;  that  relying  upon 
the  false  statements  of  the  defendants  he  was  induced 
to  and  did  execute  the  contract ;  that  there  was  a  heavy 
shortage  between  the  measurement  of  the  wood  as 
it  was  corded  in  the  timber  and  on  the  oars  of  the  rail- 
road; that  the  ground  was  wet  and  swampy;  that 
there  were  not  any  roads  constructed  through  the 
wood ;  that  the  chute  was  worn  out  and  defective  and 
would  not  carry  the  wood.  The  plaintiff  further  al- 
leges that  after  discovering  the  falsity  of  defendants ' 
representations  he  complained  to  them  and  protested 
against  performing  the  contract,  warning  the  defend- 
ants that  he  would  hold  them  responsible  in  damages 
on  account  of  such  false  representations;  that  the 
defendants  at  all  times  threatened  to  hold  plaintiff 
to  his  contract,  saying  that  if  he  attempted  to  abandon 
it  they  would  have  recourse  to,  and  would  enforce, 
the  bond ;  that  the  plaintiff  completed  the  contract  by 
hauling  out  and  delivering  at  the  chute  all  of  the  cord- 
wood,  with  the  exception  of  a  small  portion,  and  that 
he  so  delivered  3,761.5  cords  at  an  actual  cost  to  him 
of  $8,643.  He  avers  that  if  the  statements  and  rep- 
resentations which  the  defendants  made  at  the  time 
the  contract  was  executed  had  been  true,  he  would 
have  made  a  profit  of  $848,  and  that  by  reason  of  the 
defendants'  false  and  fraudulent  representations  he 
lost  all  of  that  profit  and  the  further  sum  of  $5,287.04. 
In  their  answer  the  defendants  admit  the  execution 
of  the  contract,  but  deny  all  other  material  allegations 
of  the  complaint.  For  a  further  and  separate  defense 
they  allege,  among  other  things,  that  the  plaintiff 
personally  informed  and  satisfied  himself  with  respect 
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to  all  of  the  conditions  under  which  the  proposed  con- 
tract would  have  to  be  performed ;  that  thereafter, 
with  full  knowledge  of  the  actual  coftlitions  then  exist- 
ing, the  plaintiff  executed  the  contract;  that  he  did 
not  rely  upon  any  statements  or  representations  of 
the  defendants,  but  acted  solely  upon  his  own  judg- 
ment, arrived  at  after  a  full  and  complete  investiga- 
tion of  all  the  circumstances  and  conditions  under 
which  the  contract  would  have  to  be  performed  and 
that  by  reason  thereof  he  is  now  estopped  to  allege 
that  he  was  induced  to  enter  into  the  contract  because 
of  any  statements  of  the  defendants  or  that  he  in  any 
way  relied  thereon.  The  defendants  also  allege  that 
the  plaintiff  hauled  2,855.96  cords  of  wood,  for  which 
he  was  to  receive  $3,716.18,  of  which  sum  $3,355.96 
has  been  paid  him;  that  the  plaintiff  failed  and  neg- 
lected to  keep  and  perform  the  contract;  that  he  left 
91.75  cords  of  wood  in  the  timber;  that  in  order  to 
have  it  hauled  out  the  defendants  were  required  to 
pay  $64.23  above  the  contract  price ;  that  $295,99,  and 
no  more,  is  due  and  owing  upon. the  contract,  which 
amount  was  tendered  in  court  The  defendants  con- 
tend that  at  the  time  of  the  execution  of  the  contract 
the  chute  or  flume  was  in  good  condition ;  that  it  was 
built  in  a  substantial  and  workmanlike  manner;  that 
pending  the  completion  of  the  contract  it  was  at  all 
times  kept  in  good  order  and  repair  by  the  defendants 
and  that  any  obstruction  or  delay  caused  by  the  flume 
was  due  to  the  carelessness  and  negligence  of  the 
plaintiff  in  using  it. 

The  reply  denied  all  of  the  material  allegations  of 
the  answer.  A  trial  was  had  and  the  jury  returned 
a  verdict  for  the  plaintiff  for  $4,281.84,  upon  which 
judgment  was  entered  against  the  defendants,  who 
prosecute  this  appeal,  assigning  error  in  the  admis- 
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sion  of  evidence,  the  giving  of  certain  instructions  and 
the  refusal  of  the  court  to  give  instructions  requested 
by  the  defendants.  Affibmsd. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Snow,  BronaUgh  &  Thompson  and  Mr.  Carl  M. 
Little,  with  an  oral  argument  by  Mr.  Earl  C.  Bronaugh. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Clark,  Shulason  dk  Clark  and  Mr.  W.  E.  Critch- 
low,  with  oral  arguments  by  Mr.  B.  G.  Skvlason  and 
Mr.  CritcMow. 

JOHNS,  J. — The  defendants  claim  that  the  verdict 
should  be  set  aside  on  the  ground  that  it  is  excessive, 
but  there  is  testimony  tending  to  support  all  of  the 
material  allegations  of  the  complaint.  The  jury  found 
for  the  plaintiff,  and  Article  VII,  Section  3,  of  the  Con- 
stitution provides : 

**No  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  court  of  this  state,  unless  the  court 
can  affirmatively  say  there  is  no  evidence  to  support 
the  verdict. ' ' 

1.  Certain  letters  from  the  plaintiff  to  the  defend- 
ants were  introduced  in  evidence  and  it  is  contended 
that  they  were  in  the  nature  of  self-serving  declara- 
tions and  prejudiced  the  jury.  They  were  occasioned 
by  the  transaction  and  pertained  to  the  execution  and 
performance  of  the  contract,  and  were  admissible 
under  the  decision  of  this  court  in  Lee  v.  Cooley,  13 
Or.  434  (11  Pac.70),  upon  the  theory  that  they  should 
be  treated  as  declarations  or  conversation  between  the 
parties. 

2.  It  is  also  contended  that  ''damages  which  were 
within  the  contemplation  of  the  parties  or  which  were 
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the  necessary  or  natural  consequences  of  the  fraud 
only  can  be  recovered.''  That  is  the  law  and  as  we 
construe  the  record  it  is  the  theory  upon  which  the 
case  was  tried  and  upon  which  the  court  instructed 
the  jury.  The  defendants  maintain  that  ''the  dam- 
ages recovered  must  be  limited  to  the  actual  loss  sus- 
tained by  reason  of  the  fraud"  and  that  ''prospective 
and  uncertain  profits  cannot  be  recovered.'*  That  is 
the  rule  laid  down  in  Smith  v.  BoUes,  132  U.  S.  125 
(33  L.  Ed.  279,  10  Slip.  Ct.  Bep.  39),  where  the  court 
says: 

"If  the  jury  believed  from  the  evidence  that  the 
defendant  was  guilty  of  the  fraudulent  and  false  rep- 
resentations alleged,  and  that  the  purchase  of  stock 
had  be^n  made  in  reliance  thereon,  then  the  defendant 
was  liable  to  respond  in  such  damages  as  naturally 
and  proximately  resulted  from  the  fraud.  He  was 
bound  to  make  good  the  loss  sustained,  such  as  the 
moneys  the  plaintiff  had  paid  out  and  interest,  and 
any  other  outlay  legitimately  attributable  to  defend- 
ant's fraudulent  conduct;  but  this  liability  did  not  in- 
clude the  expected  fruits  of  an  unrealized  specula- 
tion." 

And  Rockefeller  v.  Merritt,  40  U.  S.  App.  666  (76 
Fed.  909,  22  C.  C.  A.  608),  lays  down  the  rule: 

' '  The  true  measure  of  the  damages  suffered  by  one 
who  is  fraudulently  induced  to  make  a  contract  of  sale, 
purchase,  or  exchange  of  property  is  the  difference 
between  the  actual  value  of  that  which  he  parts  with 
and  the  actual  value  of  that  which  he  receives  under 
the  contract.  It  is  the  loss  which  he  has  sustained, 
and  not  the  profits  which  he  might  have  made  by  the 
transaction.  It  excludes  all  speculation,  and  is  lim- 
ited to  compensation. ' ' 

This  is  an  action  of  fraud  and  deceit  based  upon 
alleged  false  and  fraudulent  representations  of  the 
defendants  which  were  made, to  the  plaintiff  at  the 
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time  of  the  execution  of  the  contract,  by  reason  of 
which  he  was  induced  to  and  did  execute  the  contract, 
and  upon  which  he  relied.  Among  other  things,  the 
plaintiff  claims  that  he  would  have  made  a  profit  of 
$848  if  the  conditions  had  been  as  represented  by  the 
defendants,  and  upon  that  question  the  court  in- 
structed the  jury  as  follows : 

**If  you  find  that  if  such  representations  have  not 
been  made,  he  would  have  gone  on  with  this  contract 
with  a  profit,  you  should  award  to  him  such  sum  as 
in  your  judgment  would  represent  his  profit  on  his 
contract 

3,  4.  Under  the  authorities  above  quoted,  we  think 
this  was  error,  but  the  record  does  not  show  that  any 
exception  was  taken  to  this  instruction.  While  a  lib- 
eral construction  should  be  placed  upon  exceptions 
which  are  taken  in  open  court  at  a  trial,  the  record 
shows  that  the  only  exceptions  taken  to  the  charge 
were  to  that  portion  thereof  **  relating  to  the  right  of 
the  plaintiff  to  reply  upon  representations  as  made," 
to  *'the  effect  of  the  failure  of  the  plaintiff  to  make 
his  own  investigations,"  to  **the  right  to  claim 
damages  under  the  contract  where  the  wood  was  min- 
gled" and  also  '*with  reference  to  representations 
concerning  the  roads  upon  the  tracts  of  land."  Under 
the  most  liberal  view,  neither  of  these  exceptions  can 
be  construed  as  applying  to  ''profit  on  his  contract." 
The  record  shows  also  that  all  of  the  plaintiff 's  testi- 
mony as  to  profit  on  his  contract  was  admitted  without 
objection.  It  is  true  that  the  defendants  moved  to 
strike  out  his  testimony  ' '  about  his  estimate  as  to  what 
it  would  have  cost  had  the  conditions  been  such  as 
he  represented  them,  because  he  has  testified  it  was 
simply  his  estimate  of  what  it  would  have  cost  to  haul 
to  the  roadside.    The  original  amount  of  a  dollar  and 
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a  quarter  a  cord  was  what  he  was  figuring  on  on  the 
original  estimate. '  *  The  defendants  again  moved  '  *  to 
strike  that  testimony  all  out  in  regard  to  his  estimate 
as  to  what  it  would  have  cost  to  haul  wood  had  the 
conditions  been  such  as  represented. '*  Upon  these 
motions  the  court  made  this  ruling: 

'*The  testimony  will  be  confined  to  the  haul  from 
the  woods  and  if  that  testimony  did  not  apply  to  that 
it  will  be  stricken  out/' 

The  plaintiff  then  testified  as  follows : 

* '  One  dollar  per  cord  is  the  amount  from  the  woods 
on  a  gravel  bottom. 
^'Q.  Just  the  same  as  for  the  roadside  f 
**A.  Yes/' 

No  exception  was  taken  to  this  ruling. 

We  have  carefully  examined  all  of  the  defendants' 
requested  instructions  which  were  refused,  to  which 
refusal  exceptions  were  duly  taken  and  allowed.  But 
neither  of  them  asked  the  court  to  charge  the  jury  in 
substance  or  effect  that  *'the  damages  recovered  must 
be  limited  to  the  actual  loss  sustained  by  reason  of 
the  fraud''  or  that  *' prospective  or  uncertain  profits 
cannot  be  recovered."  For  such  reason,  that  ques- 
tion is  not  properly  before  us.  Some  contention  is 
made  that  the  contract  was  modified;  that  it  was  not 
carried  out  by  the  plaintiff ;  that  for  such  reason  he  is 
estopped  to  claim  or  assert  that  he  was  deceived  or 
misled  by  false  representations  or  that  he  relied 
thereon. 

5.  The  evidence  was  that  the  plaintiff  did  haul  all  of 
the  wood  except  about  67.5  cord^ ;  this  would  be  a  sub- 
stantial compliance  with  the  contract.  There  is  also 
evidence  indicating  that  the  plaintiff  negotiated  with 
the  defendant  for  the  purchase  of  the  regaining  wood 
left  in  the  timber  and  that  they  agreed  upon  the  price. 
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6.  Under  the  contract  all  of  that  wood  was  to  be 
hauled  by  September  1,  1916.  On  August  12th  the 
plaintiff  wrote  to  the  defendants,  asking  for  an  exten- 
sion of  thirty  days  in  which  to  complete  the  contract; 
in  response  the  defendants  advised  him  that  they 
'* would  grant  him  an  extension  of  thirty  days.*'  This 
did  not  amount  to  a  new  contract;  it  was  merely  an 
extension  of  time  in  which  to  perform  the  original 
agreement. 

The  instructions  were  very  exhaustive  and  fully  pre- 
sented every  material  issue  under  the  pleadings.  The 
important  questions  were  of  fact,  upon  which  the  jury 
found  for  the  plaintiff.  In  so  far  as  defendants'  re- 
quested instructions  are  legally  correct  they  were  em- 
bodied in  the  charge  of  the  court,  and  outside  of  the 
instructions  as  to  profit  on  the  contract,  to  which  no 
exception  was  taken,  there  was  no  error  in  the  charge 
as  given^  After  a  careful  examination  of  the  record 
as  presented,  we  are  of  the  opinion  that  the  judgment 
should  b^  afBrmed.  Apfibmbd. 

MoBbidb,  C.  J.,  and  Bean  and  Bennett^  JJ.,  concur. 


Argaed  December  12,  1918,  affirmed  Febrnftry  18,  1910. 

SHIELDS  V.  W.  R.  GRACE  &  CO. 

(179  Pac.  265.) 

ICaster  and  Senruit— Injury  to  Employee— Negligence  of  Employer-^ 
Evidence  of  Oostom. 

1.  In  action  for  injuries  to  employee  while  loading  wheat  sacks 
in  hold  of  ship  from  fall  of  sack  from  chnte,  evidence  that  it  was  not 
customary  to  use  nets  or  hatch  covers  to  safeguard  employees  work- 
ing in  hold  of  ship  was  immaterial,  where  there  was  evidence  that 
such  nets  were  on  board  ship,  and,  if  used,  would  have  prevented  in* 
Jnziee. 
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Muter  and  Servant^Safe  Place  to  Work— Use  of  Safegnards— - 
Customs  of  Other  Employers. 

2.  Emplojer'B  failure  to  protect  employees  loading  wheat  sacks  in 
hold  of  ship  from  fall  of  sacks  from  chutes  bj  nets  or  hatch  covers 
was  negligence,  though  it  was  not  the  custom  among  employers  in  the 
same  business  to  take  such  precaution. 

Blaster  and  Serrant^Dnty  of  Employer— -Safety  Appliances. 

3.  It  is  the  master's  duty  to  use  reasonable  care  to  furnish  safe 
appliances  for  performance  of  work  and  to  see  that  appliances  are 
kept  and  maintained  in  reasonably  safe  condition. 

Master  and  Servant-— Delegatioa  of  I>aty. 

4.  Bmployer  cannot  delegate  his  duty  to  provide  safe  place  in 
which  to  work  and  safe  appliances  wherewith  to  work. 

Master  and  Senraat — Safety  Appliances — Negligence. 

5.  Employer's  failure  to  protect  employees  loading  wheat  sacks  in 
hold  of  ship  from  fall  of  sacks  from  chute  by  installation  of  net, 
where  there  were  two  gangs  lowering  wheat  into  hold  through  same 
hatchway,  was  negligence. 

[As  to  the  master's  duty  to  furnish  safe  appliances  and  machin- 
ery, see  notes  in  34  Am.  Bep.  621;  54  Am.  Bep.  726;  57  Am.  Bep. 
727.] 

Master  and  Servant— Assumed  Bide — Ordinary  Bisks. 

6.  The  servant  assumes  all  the  ordinary  risks  incidental  to  the 
employment  in  so  far  as  known  to  him  at  the  time  of  his  employment, 
or  could  have  been  readily  discovered  by  reasonable  and  ordinary 
care,  without  regard  to  whether  or  not  those  risks  were  created  by  the 
negligence  of  the  master. 

Master  and  Servant — Assumed  Bisk — ^Dangers  not  Obvious. 

7.  The  servant  does  not  assume  the  risk  of  dangers  which  are  not 
obvious  or  are  latent,  or  not  readily  discernible  by  the  exercise  of 
ordinary  care  on  his  part. 

Master  and  ServMit^Assnmed  Bisk — Sabseqnent  Conditions. 

8.  Servant  does  not  assume  risk  arising  from  subsequent  operation 
or  unforeseen  negligence  of  the  master. 

[As  to  assumption  of  risk  on  failure  of  employer  to  perform 
statutory  duty,  see  note  in  Ann.  Cas.  1913C,  310.]< 

Master  and  Servant — ^Assumption  of  Bisk — Fellow-servant's  Concur- 
rent Negligence  With  Master. 

9.  Servant  does  not  assume  the  risk  of  injury  by  reason  of  negli- 
gence of  a  fellow-servant,  where  such  negligence  concurs  with  the 
negligence  of  the  master  to  such  an  extent  that  but  for  such  con- 
current negligence  the  injury  would  not  have  happened. 

Master  and  Servant — ^ABsamptlon  of  Bisk—Appreciation  of  Danger 
by  Servant. 

10.  The  mere  fact  that  the  servant  observed  the  physical  conditions 
existing  at  the  time  of  his  employment  does  not  of  itself  imply  an 
assumption  of  risks  of  such  conditions  unless  they  were  so  obvious  as 
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to  impress  their  danger  upon  the  mind  of  a  person  of  ordinary  earo 
and  prudence. 

Master  and  flenraat— Assamptioii  of  Bisk— ProtecUTO  Appliances. 

11.  Employee  loading  wheat  sacks  in  hold  of  ship  was  not  required 
to  make  a  special  inspection  to  see  whether  appliances  to  protect  him 
from  fall  of  sacks  from  chute  were  in  place,  having  the  right  to  pre- 
sume that  employer  performed  duty  of  installing  such  appliances,  un- 
less employer's  failure  to  provide  protective  appliances  was  so  obvious 
as  to  be  discoverable  without  special  investigation. 

Haster  and  Serraat^-Employee^s  Action  for  Tnjniiiwi    TiMitmrtion  on 
FeUow-senrant  Doctrine. 

12.  In  employee's  personal  injury  action,  requested  instruction  on 
fellow-servant  doctrine  making  no  discrimination  in  the  grade  of  em- 
ployees was  faulty;  for  such  instruction  included  foremen  having 
power  to  hire  and  discharge  employees,  and  who,  as  to  such  doctrine, 
are  vice-principals. 

Master  and  Servant^Fellow-ierraBt  Doctrine— ''Bini»lo76e''—''yie6- 
prindpal.'* 

13.  In  a  general  sense  the  "employee"  is  one  who  renders  service 
for  another  for  wages  or  salary,  and  in  this  sense  a  person  employed 
to  superintend,  with  power  to  employ  and  discharge  men  ^and  gen- 
erally to  represent  the  principal,  is  an  "employee,"  but  such  employees, 
in  regard  to  the  fellow-servant  doctrine,  are  "vice-principals." 

Master  and  Senraat— Assumption  of  Bisk — ^Installation  of   Safety 
Appliances.  ^ 

14.  Employee  loading  wheat  sacks  in  hold  of  ship  did  not  assume 
risk  of  fall  of  sack  from  chute  by  means  of  which  sacks  were  being 
lowered  because  of  failure  to  install  safety  appliances,  where  he  had 
no  knowledge  that  necessary  safety  appliances  were  available. 

Master  and  Servant-^KesMence  of  FeUow-serrant — Safe  Place  to 
Work — Safety  Appliances. 

15.  Employee  loading  wheat  sacks  in  hold  of  ship,  injured  by  fall- 
ing of  sack  from  a  chute,  could  recover  from  employer  for  injuries 
resulting  from  failure  to  provide  safe  appliances,  notwithstanding  that 
such  fs^ure  was  due  to  negligence  of  fellow-servant. 

Appeal  and  Ezror— Harmless  Eiror— Instniction. 

16.  The  giving  of  an  instruction  that  is  so  broad  as  to  be  doubtful 
was  harmless,  where  it  was  in  favor  of  appellant's  contention. 

From  Multnomah :  Bobbbt  G.  MobboWi  Judge. 

Department  2.. 

This  is  an  action  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff  while  employed  in 
loading   grain   in   the   hold   of   defendant's   steam- 
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ship,  "  Colusa, '^  at  Portland,  Oregon.  The  complaint 
charged  substantially  the  following  negligent  acts  on 
the  part  of  the  defendant : 

1st.  In  not  keeping  the  ship  equipped  with  proper, 
safe  and  secure  apparatus  for  handling 
grain. 

2d.  In  allowing  the  sack  of  wheat  to  fall  from  the 
sliding-board  to  the  bottom  of  the  hold. 

3d.  In  failing  to  keep  a  net  or  apparatus  to  pre- 
vent sacks  from  falling  into  the  hold  of  the 
ship. 

4th.  In  failing  to  provide  proper  and  safe  means 
for  raising  the  chute  when  it  was  necessary 
to  raise  the  receiving  table. 

5th.  In  failing  to  provide  a  safe  and  proper  means 
of  raising  the  receiving  table. 

6th.  In  sending  the  sacks  of  wheat  from  the  con- 
veyor down  the  tongue  chute  with  too  great 
rapidity  and  force. 

7th.  In  failing  to  prevent  more  than  one  sack  from 
coming  from  the  conveyor  and  down  the 
chute  at  a  time. 

8th.    In  not  furnishing  a  proper  and  safe  conveyor. 

9th.    In  not  furnishing  a  safe  and  proper  place  for 
plaintiff  to  work. 
**10th.    In  negligently  operating  the  chute  from  the 

head  of  the  conveyor  to  the  table. ' ' 

Defendant  answered  and,  after  denying  negligence, 
set  up  the  following  affirmative  defenses: 

*'lst.  Assumption  of  risk,  alleging  that  plaintiff's 
injury  was  due  to  one  of  the  ordinary  risks 
incident  to  plaintiff's  employment. 

**2d.  Negligence  of  fellow-servant,  alleging  that  any 
negligence,  other  than  plaintiff's,  causing 
plaintiff's  injury  was  the  negligence  of  a 
fellow-servant  of  the  plaintiff. 

*'3d.  Contributory  negligence,  alleging  that  plain- 
tiff failed  to  use  proper  care  in  the  manner 
in  which  he  did  his  work;  that  he  failed  to 
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give  any  signal  prior  to  raising  the  re- 
ceiving table ;  and  that  he  failed  to  observe 
whether  or  not  wheat  was  being  sent  down 
the  chutes  when  raising  the  table.'* 

All  affirmative  defenses  were  denied  in  the  reply. 

Plaintiff's  testimony  tended  to  show:  That  the  ship 
is  a  large  vessel,  probably  300  to  400  feet  long,  on 
which  are  two  decks,  the  upper  or  main  deck  and  a 
lower  deck.  Surrounding  the  upper  or  main  deck  is 
the  ship's  rail,  which  stands  several  feet  above  the 
main  deck.  The  main  deck  is  about  12  feet  above  the 
lower  deck,  and  the  lower  deck  is  about  12  feet  from 
the  hold  where  the  wheat  was  being  packed  for  ship- 
ment. The  hold  of  the  ship  consists  of  practically  all 
of  the  ship  below  the  lower  deck  and  is  divided  into 
compartments,  entrance  into  which  is  gained  by  way 
of  hatchways,  or  openings,  extending  downward 
through  the  different  decks.  Around  the  hatchways 
or  openings  are  fails,  built  up  solidly  two  or  three 
feet,  and  are  designated  ''coamings."  The  hatches 
are  numbered  and  plaintiff  was  working  in  hatch  No. 
3.  The  hatchways  for  this  hatch  are  about  16  feet 
in  width  crosswise  of  the  ship,  by  about  18  feet 
lengthwise  of  the  ship ;  that  the  docks  where  the  wheat 
was  stored  ready  to  be  taken  on  board  the  ship  are 
double  docks,  consisting  of  two  floors  known  as  the 
*  *  upper  dock ' '  and  the  *  *  lower  dock. ' '  These  docks  are 
approximately  15  to  20  feet  apart,  one  above  the  other, 
and  the  ship  was  so  situated  that  the  upper  dock  was 
some  distance  above  the  rail  of  the  ship,  and  the  lower 
dock  was  several  feet  below  the  rail;  that  wheat  was 
taken  on  board  ship  from  both  these  docks,  from  the 
upper  dock  by  a  chute  running  from  the  edge  of  the 
upper  dock  down  to  the  rail  of  the  ship,  from  there 
to  the  hatch  coaming  by  a  rail  chute,  and  by  means  of 
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continned  ehntes  down  into  the  hold;  from  the  lower 
dock  hy  a  conveyor,  mnning  from  the  lower  dodc  to 
the  rail  of  the  ship  and  from  there  hy  other  chutes  to 
the  hatch  coaming  on  the  main  deck  and  into  the  hold 
similar  to  those  in  use  from  the  upper  deck.  The  con- 
veyor consisted  of  an  endless  mbher  belt,  on  which 
were  slats  or  cleats  crosswise  of  the  same,  at  regular 
intervals,  operated  by  an  electric  motor.  Sacks  of 
wheat  were  placed  on  the  conveyor  and  elevated  to 
the  rail  of  the  ship  where  they  dropped  into  the  rail 
chute  leading  to  the  hatch.  Wheat  coming  from  the 
upper  and  lower  dock  was  sent  down  separate  sets  of 
chutes  and  each  set  of  chutes  was  served  and  tended 
by  a  separate  and  distinct  gang  of  workmen ;  that  each 
set  of  chutes  consisted  of  a  rail  chute  running  from 
the  rail  of  the  ship  to  the  coaming  of  the  hatch  on  the 
main  deck,  one  to  the  forward  coaming  of  the  hatch 
opening,  and  one  to  the  rear  where  there  was  a  sliding- 
board,  and  two  chutes  from  the  sliding-board  to  re- 
ceiving tables  in  the  bottom  of  the  hold.  The  rail 
chute  was  in  two  parts,  the  first  part  of  which,  about 
8  or  10  feet  in  length,  was  placed  at  a  steeper  pitch 
than  the  balance  of  the  chute  in  order  to  give  the  sacks 
greater  speed.  This  first  part  of  the  rail  chute  was 
sometimes  called  the  ** tongue  chute.*'  The  chutes 
employed  were  about  16  or  18  inches  wide  with  2x4 's 
along  the  sides  for  rails,  making  shallow  chutes  or 
troughs  in  which  the  sacks  slid.  The  sliding-board 
is  a  plain  smooth  plank,  one  being  located  at  each  end 
of  the  hatchway,  immediately  under  the  chutes,  upon 
which  the  sacks  of  wheat  land  and  are  directed  or 
turned  by  an  operator  into  one  or  the  other  of  the  pair 
of  chutes  located  at  his  end  of  the  hatch,  landing  on 
to  the  receiving  table  in  the  hold  of  the  vessel.  The 
receiving  tables  consisted  of  planks  about  16  or  18 
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inches  in  width  and  from  10  to  12  feet  in  length,  placed 
upon  sacks  of  wheat  piled  up  under  the  hatch  to  the 
height  of  the  shoulder  to  avoid  the  necessity  of  pick- 
ing up  or  raising  the  sacks  when  carrying  them  to  the 
different  parts  of  the  hold ;  that  one  set  of  chutes  ran 
from  the  forward  hatch  coaming  on  the  main  deck 
downward  into  the  after  part  of  the  hatch  to  the  hold, 
and  the  other  set  ran  from  the  after  hatch  coaming 
downward  into  the  forward  part  of  the  hatch  to  the 
hold.  The  lower,  or  douhle  chutes  of  the  two  sets, 
crossed  at  a  point  about  on  a  level  with  the  '^between- 
decks,'*  one  chute  leading  forward  and  one  leading 
aft  to  the  hold  of  the  ship ;  that  the  work  was  prose- 
cuted under  the  superintendence  of  P.  D.  Hall,  who 
was  known  as  the  ''supercargo''  and  had  full  charge 
of  the  ship  at  the  time  of  loading  the  wheat,  and  all 
people  on  the  ship  were  subject  to  his  conmaand  and 
direction.  He  was  the  defendant 's  representative  and 
had  full  charge  of  its  affairs  in  the  loading  of  the  ship. 
Under  him,  as  an  assistant  and  known  as  a  ''boss 
stevedore,"  was  Charles  Warner,  who  had  four  fore- 
men working  under  him,  including  plaintiff's  foreman. 
Under  order  from  Hall,  Mr.  Warner  hired  his  fore- 
men, who,  in  turn,  hired  the  men  of  their  particular 
gangs.  Each  foreman  had  control  of  his  particular 
gang  and  was  invested  with  power  to  hire  and  dis- 
charge the  men  under  him.  The  men  performed  their 
work  under  orders  and  directions  from  their  respec- 
tive foremen.  Each  gang  worked  independently  of 
the  other  gang  and  neither  the  men  nor  the  foreman 
of  one  gang  had  any  authority  over  the  men  or  fore- 
man of  the  other  gang;  that  Chris  Landsberg  and 
Charles  Mackstrom  were  the  foremen  in  charge  of  the 
two  gangs  working  in  hatch  No.  3  where  the  plain- 
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tiff  was  employed.  Mr.  Landsberg's  gang,  including 
plaintiff,  was  handling  the  wheat  that  came  from  the 
upper  deck  and  their  equipment  was  rigged  '*from 
fore  to  aft"  so  that  plaintiff  and  his  gang  were  pack- 
ing the  sacks  of  wheat  in  the  after  part  of  the  hold, 
and  the  other  gang,  working  under  Mackstrom,  packed 
the  forward  part  of  the  hold  and  handled  the  wheat 
from  the  lower  dock,  which  was  taken  on  board  by 
means  of  the  conveyor;  that  respondent's  duties  con- 
sisted.  chiefly  in  carrying  and  packing  the  sacks  of 
wheat  in  the  hold.  The  sacks  weighed  from  130  to  150 
pounds  each,  and  were  packed  in  layers  over  the  en- 
tire hold.  Thus,  after  several  layers  of  sacks  had 
been  packed,  it  became  necessary  to  raise  the  receiving 
tables  in  order  to  keep  them  at  shoulder  height.  This 
was  done  by  holding  up  the  planks  which  formed  the 
table  and  piling  under  them  wheat  bags  until  proper 
height,  and  then  replacing  the  plank.  This  became 
necessary  several  times  as  the  work  progressed;  that 
the  gang  in  which  plaintiff  was  working  had  its  chutes 
placed  and  was  at  work  packing  wheat  from  15  min- 
utes to  half  an  hour  before  the  other  gang  had  its 
equipment  installed.  The  chutes  and  equipment  in- 
stalled by  the  other  gang  were  placed  in  such  a  manner 
as  to  leave  open  spaces  from  the  main  deck  to  the 
bottom  of  the  hold  of  sufficient  dimensions  to  allow  a 
sack  of  wheat  to  fall  clear  from  the  main  deck,  or  from 
any  point  along  the  chutes  or  other  apparatus  to  the 
bottom  of  the  hold.  These  open  spaces  were  not  ob- 
structed or  guarded  in  any  manner ;  that  after  several 
layers  of  sacks  had  been  packed  in  the  hold  where 
plaintiff  was  working,  it  became  necessary  to  raise  the 
receiving  tables  and  in  order  to  do  so  it  was  first 
necessary  to  raise  the  chutes  leading  to  and  resting 
on  the  receiving  table.    Plaintiff,  in  performance  of 
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his  duties,  and  after  giving  the  usual  signal,  took  hold 
of  one  of  the  chutes,  raised  it  over  his  head  the  usual 
and  ordinary  way,  and  was  holding  it,  while  others 
were  lifting  the  table  and  placing  additional  sacks 
under  it.  While  in  that  position  with  the  chute  over 
his  head,  a  sack  of  wheat  weighing  from  130  to  150 
pounds  fell  from  the  rail  chute,  or  sliding-board  of 
the  other  gang,  down  upon  the  chute  plaintiff  was  hold- 
ing and  drove  it  down  upon  his  head,  shoulders,  neck 
and  arms,  knocking  him  down,  rendering  him  uncon- 
scious and  injuring  him  severely  and  permanently; 
and  that  the  falling  of  the  sack,  by  which  plaintiff  was 
struck  and  injured  was  due  to  the  manner  in  which  the 
conveyor  was  operated.  A  number  of  sacks  dropped 
from  the  end  of  the  conveyor  upon  the  tongue  chute 
and  from  there  to  the  sliding-board  of  the  opposite 
gang  in  such  rapid  succession  that  they  piled  up  at  the 
bottom  of  the  rail  chute  and  on  the  sliding-board 
faster  than  the  sliding-board  operator  could  handle 
them  and  it  was  impossible  for  him  to  control  or  guide 
this  sack  which  fell.  There  was  also  testimony  that 
there  should  have  been  a  man  at  the  tongue  chute  to 
help  the  sliding-board  man,  and  that  it  was  the  fore- 
man's business  to  see  that  a  man  was  there,  but  that 
no  one  was  there. 

Defendant  introduced  testimony  tending  to  show 
that  the  loading  was  carried  on  in  the  usual  manner, 
and  that  it  had  available  for  use  nets,  to  be  used  to  pre- 
vent sacks  of  wheat  from  falling  into  the  hold,  and 
claimed  that  it  was  plaintiff's  duty  to  see  them  in- 
stalled. The  testimony  on  this  point  was  contradic- 
tory, although  it  was  shown  that  such  appliances  were 
used  after  the  accident,  but  there  was  no  evidence  that 
plaintiff  knew  such  nets  were  on  the  ship  or  available 
for  use. 
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On  cross-examination  of  plaintiff  the  following  tes- 
timony was  elicited: 

**Q.  Have  you  frequently  worked  under  the  same 
conditions  in  stowing  wheat  in  holds! 

''A.  Not  so  very  frequently.  Quite  a  number  of 
times  with  two  gangs  in  one  hold,  but  not  exactly  the 
same  conditions  we  had  there. 

*'Q.  Not  under  the  same  conditions! 

**A.  Not  exactly  the  same  conditions  in  the  way  of 
protection  that  we  had  there. 

*'Q.  What  difference  in  the  way  of  protection. 

'*A.  As  a  general  thing  there  was  some  net,  or  some 
boards  or  something.  Some  net  underneath  the  slid- 
ing-board,  or  some  boards  across  the  hatch  that  we 
used  where  there  is  two  gangs  in  one  hatch.  That  is 
the  only  difference  I  can  see." 

Defendant  offered  evidence  tending  to  show  that  it 
was  not  customary,  in  loading  vessels  with  grain,  to 
use  nets  or  boards  to  protect  employees  from  the 
danger  of  falling  sacks.  This  testimony  was  excluded 
and  its  exclusion  is  assigned  as  error. 

The  court's  refusal  to  give  the  following  instruc- 
tions is  also  assigned  as  error: 

(a)  '*I  instruct  you  that  all  of  the  employees  of 
defendant  engaged  in  loading  wheat  on  board  the  S.  S. 
*  Colusa'  at  the  times  alleged  in  the  complaint,  while 
engaged  in  the  common  purpose  and  employment  of 
loading  wheat  on  board  the  said  steamship,  were 
fellow-servants,  and  for  the  negligence  of  any  of  these 
employees  who  were  fellow-servants  of  the  plaintiff, 
causing  the  injuries  complained  of,  plaintiff  cannot 


recover." 


(b)  *'I  instruct  you  that  while  engaged  in  the  occu- 
pation of  loading  wheat  on  the  S.  S.  'Colusa,'  at  the 
times  alleged  in  the  complaint,  all  foremen,  whether 
known  as  straw  bosses  and  in  charge  of  the  separate 
gangs,  or  the  foreman  having  charge  of  the  whole  work 
of  stowing  wheat,  were,  while  engaged  in  that  purpose 
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or  object,  fellow-servants  of  the  plaintiff,  and  that 
plaintiff  is  not  entitled  to  recover  for  any  act  or  omis- 
sion of  a  fellow-servant  which  occurred  in  the  course 
of  loading  wheat  on  said  ship.'* 

(c)  *'I  further  instruct  you  that  plaintiff  cannot  re- 
cover by  reason  of  the  absence  of  nets  or  planks 
thrown  across  the  hatch  opening  unless  the  defendant 
failed  and  refused  to  furnish  such  nets  or  planks  upon 
request  of  the  men  there  working.^* 

(d)  '*I  further  charge  you  that  if  the  men  working 
in  the  hold  of  the  ship  or  the  men  on  deck  using  and 
placing  the  apparatus  furnished  by  the  defendant, 
were  careless  or  negligent  in  using  or  placing  said 
apparatus,  for  the  consequences  of  such  negligence  de- 
fendant is  not  liable." 

(e)  ''Ship  owners  and  others  employing  labor  on 
or  about  vessels  are  bound  to  furnish  reasonablv  safe 
appliances  and  places  for  work.  But  the  master  is 
not  liable  for  an  injury  arising  from  negligence  in  a 
mere  detail  of  the  work  which  is  temporary  in  its 
nature;  nor  is  he  liable  where  he  has  furnished  suit- 
able materials  and  appliances  which  are  not  used,  or 
improperly  used.  Where  the  use  of  certain  appli- 
ances is  neither  customary  nor  practical,  negligence 
cannot  be  predicated  upon  a  failure  to  furnish  them 
by  the  master.'* 

The  defendant  also  assigns  as  error  the  giving  of 
the  following  instructions : 

(f)  *'I  instruct  you  that  under  the  law,  the  master, 
who  is  the  defendant  in  this  action,  is  required  to  fur- 
nish a  reasonably  safe  place  for  his  employees  to  work, 
and  not  only  a  reasonably  safe  place  to  work,  but  also 
reasonably  modem  and  safe  appliances,  tools  and 
machinery  with  which  to  carry  on  the  business  in  which 
they  are  engaged,  and  it  is  his  further  duty  to  keep  and 
maintain  them  in  that  condition  while  the  employees 
are  engaged  in  his  service. ' ' 

(g)  '*I  further  instruct  you  that  this  duty  of  the 
master  cannot  be  delegated  to  any  other  person  so  as 
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to  avoid  responsibility,  and  in  case  the  business  of  the 
master  should  be  in  charge,  or  under  the  care  or  super- 
vision of  any  other  person  for  him,  the  same  respon- 
sibility would  attach  to  the  master  as  though  he  were 
personally  present  and  in  charge  of  the  worf 

(h)  **And  it  is  not  enough  that  the  master  shall  fur- 
nish the  employees  with  a  reasonably  safe  place  in 
which,  and  reasonably  safe  appliances,  tools  and  ma- 
chinery with  which,  to  work,  but  he  is  further  charged 
with  the  duty  of  seeing  that  the  place  in  which,  and 
the  tools,  appliances  and  machinery  with  which  to  work 
are  kept  and  maintained  in  a  reasonably  safe  condi- 
tion, and  I  charge  you  that  the  employee  or  servant 
has  a  right  to  presume  that  the  master  or  employer 
has  performed  these  duties.'' 

(i)  **You  are  therefore  instructed  that  if  you  be- 
lieve from  the  evidence  that  the  defendant  failed  to 
furnish  the  plaintiff  a  safe  place  in  which,  or  safe 
appliances,  tools  and  machinery  with  which  to  work, 
or  that  the  defendant  failed  to  maintain  them  in  that 
condition  and  that  plaintiff  was  injured  thereby,  he  is 
entitled  to  recover  damages  from  the  defendant,  even 
though  the  failure  to  perform  those  duties  was  due 
to  the  negligence  of  one  of  plaintiff's  fellow-servants, 
for,  as  you  have  been  instructed,  the  defendant  could 
not  escape  liability  by  delegating  such  duties  to  such 
fellow-servant  of  the  plaintiff.  Furthermore,  the 
plaintiff  has  a  right  to  assume  that  the  defendant  had 
performed  its  duties  relative  to  providing  a  safe  place 
and  safe  appliances.'' 

(j)  **I  instruct  you  that  all  persons  who  are  en- 
gaged in  sending  wheat  down  the  chute  and  turning  it 
and  packing  it  were  fellow-servants,  and  the  negli- 
gence of  any  one  of  them  resulting  in  injury  to  the 
plaintiff  is  a  complete  and  perfect  defense  to  the 
master." 

There  was  a  verdict  and  judgment  for  plaintiff  and 
defendant  appeals.  Affibhed. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Jesse  Stearns  and  Mr.  John  H.  Hall,  with  an  oral 
argument  by  Mr.  Stearns. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Cicero  M.  Idleman. 

McBEIDE,  C.  J. — 1.  The  principal  objection  here 
is  as  to  the  court  ^s  action  in  sustaining  an  objection 
to  testimony  offered  by  defendant,  that  it  was  not 
usual  or  ordinary  practice  to  use  nets  or  hatch  covers 
to  safeguard  employees  working  in  the  hold  of  a  ship. 
We  do  not  see  how  this  was  material,  in  view  of  the 
testimony  which  shows  conclusively  that  the  nets,  if 
they  were  on  board  the  ship,  were  not  placed  in  posi- 
tion, and  that  the  hatch  covers,  or  other  devices,  were 
not  placed  in  a  position  to  protect  plaintiff,  and  if 
they  had  been  so  placed  the  accident  could  not  have 
happened. 

Evidence  of  what  is  customary  in  the  way  of  pro- 
tective appliances  is  frequently  admitted  as  tending 
to  indicate  whether  or  not  the  employer  used  reason- 
able diligence  in  that  regard,  but  the  fact  that  other 
employers  in  the  same  business  are  accustomed  to  omit 
or  dispense  with  necessary  and  obvious  safeguards, 
does  not  tend  to  prove  the  exercise  of  ordinary  care 
or  diligence  by  the  defendant.  In  other  words,  a  cus- 
tom which  habitually  disregards  the  safety  of  em- 
ployees, no  matter  how  long  continued  or  how  general, 
can  never  ripen  into  reasonable  care :  Hamilton  v.  Des 
Moines  Vol.  R.  Co.,  36  Iowa,  31,  38;  Austin  v.  Chicago 
etc.  R.  Co.,  93  Iowa,  236  (61  N.  W.  849) ;  Douglas  v. 
Chicago  etc.  R.  R.  Co.,  100  Wis.  405  (76  N.  W.  356,  69 
Am.  St.  Bep.  930). 
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2-4.  In  view  of  the  fact  that  protective  apparatus 
was  obviously  necessary  and  would  have  lessened  the 
liability  to  accident,  and  that  such  apparatus  was  at 
hand  and  available  to  defendant,  we  are  not  disposed 
to  hold  that  the  custom  of  other  employers,  in  the  same 
business  to  neglect  to  use  similar  precautions,  is  any 
evidence  tending  to  absolve  defendant  from  the  impu- 
tation of  negligence  in  this  particular.  While  it  may 
be  true  that  it  was  customary  for  the  longshoremen  to 
arrange  the  apparatus  furnished  for  loading  the  grain, 
it  does  not  follow  that  this  includes  the  duty  of  search- 
ing for  and  applying  apparatus  which  will  render  that 
labor  more  secure.  That  it  is  the  duty  of  the  master 
to  use  reasonable  care  to  furnish  safe  appliances  for 
performing  the  work  and  a  safe  place  in  which  to  work, 
requires  no  citation  of  authorities.  That  this  duty  is 
nondelegable  is  also  well  established. 

5.  This  is  not  a  case  where  plaintiff,  or  his  fellow- 
workmen,  were  furnished  with  protective  appliances 
and  failed  to  use  them.  Indeed  it  is  not  shown  that 
when  plaintiff  went  to  work  the  same  occasion  for 
their  use  existed  that  arose  when  another  gang  was 
put  to  work  on  the  lower  deck.  With  a  single  gang 
there  was  little  or  no  danger  of  accident,  but  the  evi- 
dence shows  that  some  time  after  plaintiff's  gang  had 
gone  to  work,  a  second  gang  was  put  to  work  loading 
from  another  deck,  but  using  the  same  hatchway  to 
convey  the  wheat  into  the  hold.  The  danger  was 
greatly  increased,  if  not  a^bsolutely  created,  by  the 
addition  of  the  second  gang  of  men  after  plaintiff  had 
gone  to  work.  Under  the  circumstances  we  think  the 
negligence  of  defendant  in  failing  to  provide  and  have 
installed  the  necessary  safety  appliances  and  their  re- 
sponsibility therefor  is  fully  established,  unless  plain- 
tiff can  be  said  to  have  assumed  the  hazard  of  the 
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situation^  which  proposition  we  will  now  proceed  to 
discuss. 

6-10.  This  action  is  not  brought  under  our  Employ- 
ers'  Liability  Statute  (Laws  1911,  p.  16),  but  is  at 
coiomon  law  and  must  be  so  considered.  The  rule  of 
assumption  of  risk  with  its  exceptions  and  modifica- 
tions may  be  stated  as  follows: 

1.  The  servant  assumes  all  the  ordinary  risks  inci- 
dental to  the  employment  in  so  far  as  those  risks  are 
known  to  him  at  the  time  of  his  employment,  or  could 
have  been  readily  discovered  by  the  exercise  of  rea- 
sonable and  ordinary  care  for  his  own  safety,  without 
regard  to  whether  or  not  those  risks  were  created  by 
the  negligence  of  the  master. 

2.  The  servant  does  not  assume  the  risk  of  dangers, 
which  are  not  obvious,  or  are  latent,  or  not  readily  dis- 
cernible, by  the  exercise  of  ordinary  care  on  his  part. 

3.  He  does  not  assume  the  risks  arising  from  subse- 
quent, special,  or  unforeseen  negligence  of  the  master. 

4.  He  does  not  assume  risks  of  temporary  condi- 
tions, which  are  unusual  and  extraordinary,  when  these 
conditions  arose  after  his  employment  and  he  is  with- 
out knowledge  of  them,  or  they  are  not  obvious  to  a 
person  exercising  ordinary  care. 

5.  He  does  not  assume  the  risk  of  injury,  by  reason 
of  the  negligence  of  a  fellow-servant  where  such  neglir 
gence  concurs  with  the  negligence  of  the  master,  to 
such  an  extent  that  but  for  such  concurrent  negligence 
the  injury  would  not  have  happened. 

6.  The  mere  fact  that  the  servant  observed  the  phy- 
sical conditions  existing  at  the  time  of  his  employ- 
ment, does  not  of  itself  imply  an  assumption  of  the 
risks  of  such  conditions  unless  they  were  so  obvious 
as  to  impress  their  danger  upon  the  mind  of  a  person 
of  ordinary  care  and  prudence.    An  employee  must 
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not  only  be  aware  of  the  conditions  bnt  must  nnder- 

stand  and  appreciate  the  risk. 
In  view  of  these  fundamental  rules,  let  us  consider 

the  testimony.  The  conditions  were  unusual  in  that 
this  was  what  the  witnesses  call  a  ** hurry-up  job"; 
that  is,  one  requiring  more  than  usual  haste  to  com- 
plete it.  It  was  also  out  of  the  ordinary  from  the  fact 
that  two  gangs  of  men  were  loading  through  the  same 
hatchway.  It  is  also  different  from  the  ordinary  case 
in  that  conditions  were  changed  by  putting  an  addi- 
tional gang  to  work  upon  the  lower  deck  after  plaintiff 
had  gone  to  work,  and,  as  shown  by  the  uncontradicted 
testimony  of  Schroeder,  a  witness  for  plaintiff,  the 
injury  was  occasioned  by  the  falling  of  a  sack  of  grain 
sent  aboard  by  the  conveyor  to  the  chute  operated  by 
the  latter  gang. 

It  may  be  said  in  passing  that  the  unusual  condi- 
tions above  described  were  not  embraced  in  defend- 
ant's rejected  proffer  of  evidence,  as  to  the  custom  in 
regard  to  the  use  of  safety  appliances.  The  offer  was 
as  follows : 

''Witness,  if  allowed  to  answer,  would  testify  that 
it  was  not  the  usual  or  ordinary  custom  or  practice  in 
grain  shipping  circles,  to  use  nets  when  loading  over 
or  across  hatch  openings  to  prevent  wheat  sacks  from 
falling  into  the  hold  while  being  loaded;  and  witness, 
.  if  permitted  to  answer,  would  testify  that  there  were 
at  hand  a  suflScient  amount  of  hatch  covers  that  might 
have  been  used  by  the  employees,  including  the  plain- 
tiff, had  they  so  desired,  for  the  purpose  of  prevent- 
ing wheat  sacks  from  falling  on  the  sliding-board  or 
from  the  chute  into  the  hold  and  that  the  strongbacks 
in  the  between-decks  hatch  openings,  were  placed  and 
the  covers  were  there  on  the  between-deck  hatch  in  12 
foot  lengths,  ready  for  placing  over  the  hatchway  of 
the  between-decks  in  one  or  more  sections.'^ 
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There  was  a  further  offer  to  show  that  the  use  of 
the  hatch  coverings,  for  the  purpose  of  preventing 
sacks  from  falling  into  the  hold,  was  not  customary 
among  shippers  or  loaders  of  grain. 

It  will  be  observed  that  both  these  offers  had  refer- 
ence to  usual  conditions  and  did  not  include  the  three 
unusual  factors  in  the  instant  case,  to  which  we  have 
heretofore  called  attention. 

11.  To  return  to  the  question  of  assumed  risk  it  will 
be  noted  that  the  risks  in  the  present  case  were  not  the 
ordinary  risks,  but  embraced  other  and  extraordinary 
hazards.  There  is  no  evidence  tending  to  show  that 
plaintiff's  attention  was  ever  called  to  the  absence  of 
protective  appliances.  He  was  not  bound  to  make  a 
special  inspection  to  see  whether  they  were  there  or 
in  place.  It  was  the  master's  duty  to  make  the  place, 
where  plaintiff  was  put  to  work,  reasonably  safe  and 
plaintiff  had  a  right  to  rely  upon  the  presumption  that 
such  duty  had  been  performed,  unless  the  failure  to 
perform  it  was  so  obvious  that  a  reasonably  careful 
and  observant  man  would  have  discovered  that  fact 
without  special  investigation. 

We" all  know  the*  hold  of  a  ship  is  not  a  place  of 
** sweetness  and  light,*'  and  that  the  surroundings  are 
not  usually  conducive  to  the  perception  of  things  by 
casual  observation.  Plaintiff  was  there  to  stow  cargo 
not  to  investigate  conditions,  and  there  is  nothing  to 
indicate  that,  in  the  position  where  he  was  placed  and 
the  necessity  he  was  under  of  performing  rapid  and 
efl5cient  work,  his  attention  would  have  been  directed 
to  the  absence  of  necessary  protective  apparatus. 

It  will  also  be  observed  that  the  accident  occurred 
by  reason  of  a  change  of  conditions  which  arose  after 
he  began  his  employment.  The  hazard  was  increased 
by  reason  of  another  gang  being  put  to  work  at  the 
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same  hatchway  while  plaintiff  was  below  and  engaged 
in  his  labor.  He  had  a  right  to  assume  that  the  em- 
ployer had  provided  against  this  new  hazard  by  proper 
precautions,  and  was  not  bound  to  quit  his  work  to 
make  inquiries  on  that  subject. 

While,  theoretically,  a  laborer  is  a  free  agent,  at 
liberty  to  examine  and  guard  against  danger  occur- 
ring, or  liable  to  occur,  in  the  course  of  his  employ- 
ment, and  to  demand  requisite  protection,  or  quit  the 
employment  or  take  the  consequences  of  remaining,  it 
is  common  knowledge  that  such  a  theory  is  to  a  great 
extent  impracticable  in  the  present  busy  crowded  age. 
His  freedom  to  select  his  employment  is  abridged  by 
the  constantly  increasing  numbers  who  must  work  or 
go  hungry,  and  his  risks  are  increased  by  the  immense 
pressure  of  a  tremendous  commerce  and  the  compli- 
cated methods  of  handling  it.  Under  the  pressure  of 
competition  for  employment  and  the  necessity  of 
maintaining  his  place  as  a  satisfactory  laborer,  he  has 
little  time  for  observing  his  surroundings,  or  taking 
or  even  demanding  of  his  employer,  those  precautions 
for  his  safety  which  a  human  regard  for  his  welfare 
ought  to  be  furnished  without  demand. 

These  and  like  considerations  have,  no  doubt,  had 
their  influence  with  the  most  enlightened  and  progres- 
sive jurists,  in  declaring  much  less  stringent  rules  in 
regard  to  assumption  of  risk,  than  prevailed  in  the 
earlier  history  of  jurisprudence  where  competition  in 
labor  was  less  strenuous  and  the  duty  of  protecting 
the  laborer  was  less  clearly  recognized  by  the  courts. 
An  enlightened  public  sentiment  has  brought  about  the 
enactment  of  Employers'  Liability  Statutes  and,  while 
they  have  not  been  extended  to  cover  cases  like  the 
present,  the  common  law  has  been  gradually  expanded 
by  judicial  decisions  until  the  doctrine  of  assumption 
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of  risk  has  been  placed  upon  a  reasonably  fair  basis, 
which  only  applies  it  to  those  cases  where  the  laborer 
is  held  to  have  assumed  those  hazards  which  he  would 
naturally  observe  and  realize  in  the  course  of  his  em- 
ployment, permitting  him  to  assume  that  all  other 
risks  had  been  reasonably  provided  against  by  his 
employers. 

12,  13,  We  will  now  consider  the  alleged  errors  in 
respect  to  instructions.  Bequest  (a)  is  faulty  in  that 
it  makes  no  discrimination  in  the  grade  of  employees. 
In  a  general  sense  an  ''employee'*  is  one  who  renders 
service  for  another  for  wages  or  salary,  and  in  this 
sense  a  person  employed  to  superintend  the  work  with 
power  to  employ  and  discharge  hands  and  generally 
to  represent  the  principal,  is  an  employee.  While  it 
has  been  held  by  some  courts  that  certain  classes  of 
persons  acting  as  vice-principals  are  not  employees 
within  the  meaning  of  the  lien  and  bankruptcy  stat- 
utes, yet  it  has  never  been  held  that  such  persons  were 
not  employees  within  the  meaning  of  the  term  as  here 
applied.  The  requested  instruction  would  include  the 
foremen  in  charge  of  the  work  here,  who  had  power 
to  hire  and  flischarge  laborers  and  who,  under  rules 
too  well  established  to  require  the  citation  of  authori- 
ties, are  vice-principals. 

14.  Requests  (b),  (c)  and  (d)  do  not  state  the  law 
as  applicable  to  the  case  at  bar.  The  plaintiff  had  a 
right  to  assume  that  reasonable  precautions  for  his 
safety  had  been  taken  and  act  upon  that  assumption. 
The  requests  ignore  these  important  factors  in  the 
problem.  First,  they  do  not  require  the  important 
factor,  that  before  plaintiff  should  be  held  to  have  as- 
sumed the  risk,  he  should  have  known  or  by  the  exer- 
cise of  ordinary  diligence,  might  have  known  that  it 
existed.    They  ignore  the  factor  that  before  the  plain- 
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tiff  could  be  held  to  have  assumed  the  risk,  he  should 
also  have  known  the  necessary  safety  appliances  were 
available.  They  ignore  the  fact  thai  it  was  not  only 
the  duty  of  defendant  to  have  the  appliances  on  hand 
and  available,  but  to  see  that  they  were  properly 
placed. 

15.  Bequest  (c)  is  subje(5t  to  the  same  criticism  and 
also  to  the  further  objection  that  there  is  no  evidence 
that  the  use  of  safety  appliances  was  not  practical, 
tut  on  the  contrary  such  evidence  as  there  was  on  this 
subject  indicates  that  such  use  was  practical. 

16.  Instructions  (f),  (g),  (h)  and  (i)  given  by  the 
court  are  correct  statements  of  the  law  as  applied  to 
this  case,  and  we  approve  them. 

Instruction  (g)  is  so  exceedingly  broad  as  to  be 
doubtful,  but  it  is  in  favor  of  defendant's  contention 
and  could  therefore  work  it  no  injury. 

We  find  no  prejudicial  error  in  the  record.  The  ver- 
dict was  for  a  moderate  sum  and  in  our  opinion  was 
justified  by  the  testimony. 

The  judgment  is  therefore  afl5rmed.      Affibicbd. 

Bean^  Johns  and  Habbis^  JJ.',  concur. 


Argued  February  4,  affirmed  February  18,  1919. 

ULBEAND  V.  SMITH. 

(178  Pac.  597.) 

Appeal  and  Error — ^Dlspositioii — ^Afflrmaace— Evidence. 

1.  Under  Article  VTI,  Section  3,  of  the  Constitntion,  wbara 
Supreme  Court  cannot  affirmatively  say  there  la  no  evidenca  to  support 
yerdict,  it  must  affirm. 
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Appeal  and  Brror-—Bevl0W— Verdict  on  Conflicting  ETidonce. 

2.  Where  evidence  for  plaintiff  was  purely  eireumatantial,  though 
evidence  for  defendant  vigorously  disputed  plaintiff's  claim,  it  was 
for  jury  to  decide  facta,  and  not  for  Supreme  Court. 

From  Multnomah:  William  N.  Gatens,  Judge. 

Department  1. 

D.  B.  Ulbrand  was  severely  injured  while  working 
for  the  Louis  A.  Hicks  Company,  a  corporation. 
Ulbrand  gave  to  J.  E.  Bennett  a  written  power  of 
attorney  *Ho  settle'*  his  ** claim  for  damages  againsf 
the  corporation.  The  Louis  A.  Hicks  Company  held 
an  employers'  liability  policy  issued  by  the  Massa- 
chusetts Bonding  and  Insurance  Company.  Pahner 
FaleSy  an  attorney  of  Portland,  represented  the  insur- 
ance company.  Bennett  entered  into  negotiations  for 
a  settlement  with  Palmer  Fales.  The  negotiations 
terminated  in  an  oral  agreement  to  settle  for  $3,300. 
Bennett  caused  Ulbrand  to  sign  a  release  which  recites 
that  the  payment  of  $3,300  is  the  consideration. 

The  agreement  to  settle  was  carried  out  on  March 
30,  1914,  by  Bennett  delivering  the  release  to  Palmer 
Fales  in  the  latter 's  office  and  by  Fales  giving  to  Ben- 
nett a  check  for  $500  signed  by  the  Louis  A.  Hicks 
Company  and  a  draft  for  $2,800  drawn  on  the  insur- 
ance company.  The  check  and  the  draft  were  made 
payable  to  Ulbrand. 

The  defendant,  Alan  Welch  Smith,  is  a  physician 
and  surgeon  with  offices  in  Portland.  The  injuries 
received  by  Ulbriand  necessitated  an  operation.  Dr. 
Smith  performed  the  operation  and  attended  Ulbrand 
for  a  period  of  about  two  and  one-half  months  while 
Ulbrand  was  in  the  hospital. 

After  receiving  the  check  and  draft  in  Fales'  office 
Bennett  went  to  Smith's  office.  Assuming  to  act  as 
Ulbrand 's  agent  Bennett  delivered  the  draft  to  Smith 
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after  having  first  endorsed  it  so  that  Smith  could  cash 
it.  Smith  then  drew  three  checks  aggregating  $2,300 
against  his  own  personal  account:  One  to  D.  B. 
Ulbrand  for  $2,100;  one  to  the  hospital  for  $161.15 
and  one  to  Bennett  for  $38.85.  These  three  checks 
were  delivered  to  Bennett  and  he  cashed  the  check 
which  had  been  made  payable  to  his  order  and  deliv- 
ered the  other  two  checks  to  their  respective  payees. 
Bennett  paid  $10  in  cash  to  the  Pernot  Laboratories. 
The  $500  check  given  by  the  Louis  A.  Hicks  Company 
was  also  cashed  by  Bennett. 

Several  months  after  the  settlement  D.  B.  Ulbrand 
sued  and  obtained  a  judgment  against  J.  E.  Bennett 
and  Alan  Welch  Smith  for  $1,200.  Smith  appealed 
and  as  against  him  the  judgment  was  reversed  and  the 
cause  was  remanded  for  a  new  trial.  Ulbrand  v.  Ben- 
nett, 83  Or.  557  (163  Pac.  445).  After  the  defendant 
Smith  filed  an  amended  answer  the  cause  was  tried  a 
second  time  and  terminated  in  a  verdict  and  judgment 
against  Smith  in  the  sum  of  $528.85.  The  defendant 
again  appealed.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Frank  8.  Grant  and  Mr,  Frank  J.  Loner gan,  with 
an  oral  argument  by  Mr.  Grant. 

» 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Wilson  T.  Hume. 

HAKRIS,  J. — The  written  power  of  attorney  merely 
authorized  Bennett  to  settle  the  claim  for  damages ;  it 
did  not  empower  Bennett  to  pay  Ulbrand 's  bills.  The 
defendant  asserts  and  the  plaintiff  denies  that  both 
before  and  after  the  execution  of  the  written  power 
of  attorney  Ulbrand  orally  directed  Bennett  to  pay 
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Dr.  Smith  and  also  to  pay  the  other  expenses  incurred 
in  caring  for  Ulbrand.  Dr.  Smith  says  that  he 
charged  $500  for  his  professional  services  and  that 
Ulbrand  was  informed  of  the  amount  of  the  bill.  All 
the  evidence  upon  the  subject  is  to  the  effect  that  $500 
was  a  reasonable  charge  for  the  services  rendered  by 
Dr.  Smith.  The  plaintiff  does  not  dispute  the  charge 
made  by  the  hospital,  nor  does  he  question  the  correct- 
ness of  the  bill  of  the  Pemot  Laboratories.  It  is  con- 
ceded that  the  draft  for  $2,800  and  the  check  for  $500, 
aggregating  $3,300,  were  delivered  to  Bennett  for  the 
use  of  Ulbrand;  and  it  is  admitted  that  Ulbrand  re- 
ceived only  the  sum  of  $2,100,  The  complaint  is 
drawn  upon  the  theory  that  the  defendant  and  Ben- 
nett participated  in  the  distribution  of  the  remaining 
$1,200  and  that  Smith  is  liable  for  the  whole  sum  of 
$1,200  because  neither  he  nor  Bennett  had  authority  to 
use,  appropriate  or  pay  out  any  part  of  the  money. 
Bennett  testified  that  Ulbrand  wanted  to  get  the 

money  on  his  claim  as  soon  as  possible ;  that  the  draft 
was  drawn  on  some  ** concern"  in  Boston  and,  since 

Bennett  had  no  bank  account,  the  bank  would  not  have 
cashed  the  draft  for  him  but  would  have  taken  it  for 
collection  only  and  this  would  have  caused  a  delay  of 
ten  or  more  days  in  getting  the  money;  that  he  ex- 
plained the  situation  to  Smith  and  requested  the  latter 
to  accept  and  bank  the  draft  and  that  Smith  did,  as  a 
matter  of  accommodation,  receive  and  bank  the  draft ; 
that  out  of  the  $2,800  represented  by  the  draft  Smith 
retained  $500  in  payment  of  his  bill,  wrote  one  check 
for  $2,100  for  Ulbrand,  one  for  $161.15  for  the  hospital 
and  gave  one  to  Bennett  for  $38.85,  the  remainder  of 
the  amount  represented  by  the  draft.  Bennett  says 
that  he  charged  $500  for  the  services  performed  by 
faim  in  effecting  a  settlement  and  on  that  account  re- 

91  Or.— 14 
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tained  the  $500  represented  by  the  Louis  A.  Hicks 
Company  check.  Smith  testified  that  he  had  no 
knowledge  of  the  check  given  by  the  Louis  A.  Hicks 
Company. 

The  answer  filed  by  the  defendant  denies  the  charge 
made  by  the  complaint  and  then  tells  the  story  as  the 
defendant  and  Bennett  related  it  to  the  jury.  The 
reply  traverses  the  further  and  separate  defense  re- 
lied upon  by  the  defendant. 

The  plaintiff  did  not  receive  any  part  of  the  $500 
paid  by  the  Louis  A.  Hicks  Company,  for  he  received 
only  $2,100  of  the  $2,800  paid  by  the  insurance  com- 
pany. The  plaintiff  sued  for  $1,200  on  the  theory  that 
he  was  entitled  to  recover  the  remaining  $700  of  the 
amount  paid  by  the  insurance  company  plus  $500,  the 
sum  paid  by  the  Louis  A.  Hicks  Company. 

1,  2.  The  defendant  presents  this  appeal  on  the  as- 
sumption that  by  their  verdict  the  jurors  first  allowed 
the  defendant  $500  for  his  professional  services  and 
approved  the  bills  of  the  hospital  and  the  Pemot 
Laboratories  and  then  charged  the  defendant  with  and 
held  him  liable  for  $500,  the  amount  of  the  Louis  A. 
Hicks  Company  check,  plus  $28.85  received  by  Ben- 
nett out  of  the  draft.  The  defendant  insists  that  there 
is  an  utter  want  of  evidence  to  support  the  verdict  and 
especially  that  part  of  the  verdict  which  makes  him 
liable  for  the  Louis  A.  Hicks  Company  check.  The 
plaintiff,  however,  points  to  many  circumstances  which 
he  contends,  when  taken  together,  warranted  the  jury 
in  finding  that  the  defendant  participated  with  Ben- 
nett in  disposing  of  the  Louis  A.  Hicks  Company 
check.  Manifestly  that  part  of  the  verdict  which  re- 
lates to  the  $28.85  received  by  Bennett  out  of  the  draft 
cannot  be  disturbed.  It  would  serve  no  useful  pur- 
pose to  give  a  detailed  statement  of  all  the  evidence; 
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but  it  is  enough  to  say  that  after  reading  and  reread- 
ing and  carefully  considering  the  record  we  cannot 
**aflBrmatively  say  there  is  no  evidence  to  support  the 
verdict '^  State  Const.,  Art.  VII,  §3.  While  the  evi- 
dence for  the  plaintiff,  so  far  as  it  concerns  the  Louis 
A.  Hicks  Company  check,  was  purely  circumstantial 
and  although  the  evidence  offered  in  behalf  of  the  de- 
fendant vigorously  disputed  the  claim  made  by  the 
plaintiff,  yet  it  was  for  the  jury  to  decide  the  facts  and 
it  is  not  for  us  to  say  whether  we  do  or  do  not  agree 
with  the  conclusion  reached  by  the  jury.  The  judg- 
ment is  therefore  affirmed.  Affibked. 

McBBms,  C.  J.^  and  Bubnett  and  Benson,  JJ., 
concur. 


Argned  D«camber  11,  1918,  affirmed  Febrnury  18,  ldl9. 

LEE  V.  ALBEO. 
LEE  V.  MURPHY. 

(178  Pac.  764.) 

WUU— Partial  Intestacy— ZMBtribntion  of  Oorpiui  of  Tnuit  Estate. 

1.  Where  will  created  trust  with  contingent  remainder  to  testa- 
tor's grandchildren  or  to  testator's  brothers  and  sisters  and  their  issue 
in  the  event  there  are  no  grandchildren  living  at  the  expiration  of  the 
trusty  the  corpus  of  the  estate  upon  termination  of  trust,  if  there  are 
BO  grandchildren  or  brothers  and  sisters,  or  issue  of  brothers  or  sisters, 
will  go  to  testator's  heirs  as  in  case  of  intestacy. 

Judgment — Oonclualvenesa  of  Decree— Unborn  Perwni»— Representa- 
tion. 

8.  In  trustee's  action  for  authority  to  sell,  mortgage,  lease  or  im- 
prove real  estate,  the  rule  that  the  interests  of  unborn  persons  are 
bound  by  the  decree  of  the  court  on  the  principle  that  all  such  persons 
are  represented  by  living  defendants  whose  interests  are  similar,  as 
declared  by  Laws  of  1917,  page  304,  Section  5,  applies  to  every  con- 
ceivable future  interest,  including  an  interest  by  way  of  executory 
devise. 
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Wlllw    Ctontlngent  Bemainder— TnurtB. 

3.  Where  will  created  a  tmst  with  remainder  to  grandchildren  or, 
if  no  grandchildren,  to  testator's  brothers  and  sisters  or  their  issue, 
the  interest  of  the  grandchildren  was  a  primary  contingent  remainder, 
and  that  of  the  brothers  and  sisters  a  secondary  contingent  re- 
mainder; snch  remainders  being  only  expectancies  and  not  estates. 

Trusts— Management  of  Estate— Suit  for  AntlioritT— Snfllciency  of 


4.  In  trustee's  action  under  Laws  of  1917,  page  303,  Section  1,  for 
authority  to  sell,  mortgage,  improve,  or  lease  property,  evidence  held 
to  show  that  it  was  for  the  best  interests  of  the  beneficiaries  to  have 
a  portion  of  land  sold  and  to  empower  trustees  to  mortgage,  lease,  and 
improve  other  portions  of  the  property. 

Jadgment — Oonclaslveneea  of  Becree — ^Proceedings  In  E^iilty. 

5.  It  is  a  general  rule,  subject,  however,  to  certain  well-recognized 
exceptions,  that  in  a  proceeding  in  equity  the  interests  of  parties  not 
before  the  court  will  not  be  bound  by  the  decree. 

Judgment— Conidiistveiness  of  Decree— Doctrine  of  B^yesentation. 

6.  In  equity  where  it  appears  that  a  particular  party  not  before 
the  court  in  person  is  so  far  represented  by  others  that  his  interests 
receive  actual  and  efficient  protection,  the  decree  may  be  held  bind- 
ing upon  him. 

Tmsts — ^Preservation  of  Property — Statute. 

7.  Laws  of  1917,  page  303,  Section  1,  providing  that  a  court  of 
equity  may  empower  trustees  to  sell,  mortgage,  improve,  lease,  or 
otherwise  deal  in  property,  contemplates  that  expectant  interests  shall 
be  carefully  safeguarded  and  that  the  corpus  of  the  estate  shall  be 
kept  intact  until  termination  of  trust;  the  only  change  permissible 
being  in  the  form  of  the  property  for  the  purpose  of  conserving  the 
principal. 

[As  to  instruction  of  trustee  by  court  in  regard  to  investment 
of  trust  funds,  see  note  in  Ann.  Cas.  19 12 A,  637.] 

Trusts — ^Bfanagement — Suit  for  Antborlty— ^rvlce  on  Unknown  Per- 
sons— Constitutional  and  Statutory  Provisiona 

8.  Laws  of  1917,  page  303,  Section  1,  providing  how  unknown  per- 
sons may  be  made  parties  defendants  to  trustee's  proceedings  for 
authority  to  sell,  improve  or  otherwise  deal  in  real  estate,  and  declar- 
ing that  such  unknown  person  shall  be  bound  by  the  decree,  is  con- 
stitutional. 

Oonstitutlonal  Law— Vested  Interests— Expectancies — Contingent  Be- 
malnders. 

9.  Contingent  remainders  being  mere  expectancies  are  subject  to 
legislative  control  prior  to  the  actual  vesting  of  the  interest. 

Trusts — ^Management  of  Estate — ^Seal  Estate — ^Proceedings  for  An- 
thority— Action  in  Bern. 

10.  Trustee's  action  for  authority  to  sell,  improve,  lease  and  other- 
wise deal  in  real  estate  under  Laws  of  1917,  page  303,  Section  1,  as 
respects  the  procedure  provided  and  the  constructive  service  of  notice 
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by  publication  upon  nonresident  defendants,  unknown  parties  and  un- 
known heirs,  is  to  be  classed  with  actions  in  rem, 

[As  to  control  of  discretion  of  trustees  by  courts  of  equity,  see 
note  in  6  Am.  St.  Rep.  885.] 

From  Itfultnomah :  John  P.  Kavanaugh,  Judge. 

Department  2. 

The  two  appeals  in  the  above-entitled  suits  have 
been  consolidated  and  heard  as  one  case.  The  first 
suit  is  brought  by  plaintiffs  as  trustees  to  secure  a  de- 
cree vesting  in  them,  as  such  trustees  under  the  will 
of  Stephen  Mead,  deceased,  broad  powers  with  respect 
to  all  of  the  trust  estate.    This  trust  relates  to  real 

s 

property  situated  in  the  City  of  Portland,  Oregon, 
and  was  created  by  the  testator,  who  died  in  1875. 
The  trust  has  already  run  for  over  forty  years  and 
may  continue  for  thirty  years  longer.  The  will  of  the 
testator  does  not  expressly  vest  in  the  trustees  broad 
enough  powers  to  enable  them  to  manage  the  trust 
property  in  such  a  way  as  to  conserve  it.  Before  the 
trust  terminates  the  trust  estate  may  be  very  seriously 
impaired  unless  the  trustees  are  armed  with  ample 
power  to  meet  the  exigencies  of  the  real  estate  market 
in  Portland  during  the  next  thirty  years.  The  com- 
plaint also  asks  that  the  sale  of  a  part  of  this  real 
estate  to  one  Paul  C  Murphy  be  approved  by  the 
court.  All  known  living  persons  who  are  in  any  way 
interested  in  the  trust  property,  whether  under  the 
terms  of  the  will  or  as  heirs  at  law  of  Stephen  Mead, 
deceased,  and  all  of  their  respective  husbands  and 
wives  were  made  parties  defendant  to  this  suit.  All 
of  the  adult  defendants  have  made  default  which  has 
been  entered.  S.  B.  Huston  was  duly  appointed 
guardian  ad  litem  for  the  infant  defendants  and  inter- 
posed the  usual  answer  of  a  guardian  ad  litem. 
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The  trial  court  granted  decrees  as  prayed  for  in 
the  complaints.  The  guardian  ad  litem  on  behalf  of 
the  minor  defendants  and  also  Paul  C.  Murphy  have 
appealed.  Affibmed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Samuel  B.  Huston. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Guy  C.  H.  Corliss  and  Messrs.  Wood,  Montague, 
Hunt  S  Cookingham,  with  an  oral  argument  by  Mr. 
Corliss. 

BEAN,  J. — The  substance  of  the  complaint  is  as 
follows : 

That  Stephen  Mead  died  about  December  9,  1875, 
in  the  State  of  Connecticut;  and  at  the  time  of  his 
death  he  was  a  citizen  of  and  had  his  domicile  in  that 
state ;  that  he  left  a  last  will  and  codicil  duly  executed, 
copies  of  which  are  annexed  to  the  complaint ;  that  the 
will  and  codicil  were  duly  admitted  to  probate  by  the 
Court  of  Probate  of  Connecticut  on  April  5, 1876 ;  that 
the  will  and  codicil  were  duly  admitted  to  probate  by 
the  county  court  of  Multnomah  County,  State  of  Ore- 
gon, on  March  25,  1893,  and  duly  recorded;  that  all  of 
the  persons  named  in  the  will  and  codicil  as  trustees 
of  the  trust  therein  created  duly  accepted  the  office  of 
trustee  and  duly  qualified  and  acted  as  trustees,  ex- 
cept Joseph  M.  French,  who  on  May  20, 1876,  declined 
to  accept  the  appointment  as  trustee;  and  that  the 
other  persons  continued  to  act  as  such  trustee  down 
to  July  27, 1892,  when  William  W.  Mead,  the  youngest 
of  the  testator's  then  living  children,  became  of  age, 
and  that  thereafter  and  on  or  about  October  2,  1893, 
the  trustees  for  themselves  and  on  behalf  of  their 
cotrustee,  William  S.  Ladd,  who  had  died,  duly  trans- 
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ferred  all  their  title  as  such  trustees  in  and  to  the 
trust  estate  to  the  children  of  the  testator  as  succeed- 
ing trustees,  who  were  by  the  will  designated  and 
appointed  as  trustees  of  the  trust  from  and  after  the 
date  when  the  youngest  living  child  should  reach  the 
age  of  twenty-one  years,  to  wit :  Anna  L.  Lee,  Joshua 
Roberts  Mead,  Stella  B.  Mead  and  William  W.  Mead, 
who  at  the  time  constituted  all  of  the  children  of  the 
testator;  that  the  deed  of  conveyance  was  duly  re- 
corded in  the  office  of  the  county  clerk  of  Multnomah 
County,  Oregon,  on  September  27,  1894,  in  Book  216 
of  Deeds,  at  page  255 ;  that  the  executors  named  in  the 
will  duly  administered  the  estate  in  the  Probate  Court 
of  Connecticut  and  duly  discharged  all  the  duties  re- 
quired of  them  under  the  terms  of  the  will  and  codicil 
under  the  laws  of  that  state,  and  that  they  were  by  the 
order  and  decree  of  the  court  duly  discharged  from 
all  liability  as  executors  of  the  will,  but  not  as  trus- 
tees under  the  trust  created  in  and  by  the  will  and 
codicil. 

That  the  testator  at  the  time  of  his  death  was  the 
owner  of  real  estate  situated  in  the  State  of  Cali- 
fornia ;  that  the  testator  at  the  time  of  his  death  also 
owned  an  interest  in  the  copartnership  of  Ladd  &  Til- 
ton  of  Portland,  Oregon,  which  was  disposed  of  by 
the  trustees,  and  they  ultimately  invested  the  trust 
funds  derived  thereby  in  certain  real  estate  in  the  City 
of  Portland,  Oregon,  all  of  which  real  estate,  except 
that  portion  of  Mead^s  Addition  which  was  sold,  is 
described  in  the  complaint ;  that  all  of  the  deeds  of  con- 
veyance of  the  real  estate  were  taken  in  the  names  of 
the  trustees,  to  wit,  in  the  names  of  William  S.  Ladd, 
Granville  B.  Gillman,  David  M.  French  and  Charles 
E.  Tilton,  and  the  testator  never  at  any  time  held  the 
legal  title  to  any  of  the  real  estate ;  that  a  portion  of 


216  Leb  v.  Albbo.  [91  Or. 

the  real  estate  was  sold ;  that  a  part  of  the  before  men- 
tioned real  estate  is  described  as  follows,  to  wit:  Lots 
three  (3)  and  four  (4),  Block  one  hundred  seventy- 
five  (175),  of  the  City  of  Portland,  Multnomah  County, 
Oregon,  and  is  situated  on  the  northwest  comer  of 
Washington  and  Fifth  streets  in  the  City  of  Portland ; 
that  the  property  has  been  improved  by  the  erection 
of  a  7-story  building  thereon  by  the  trustees  at  a  cost , 
of  $195,000 ;  and  that  the  lots  and  building  have  been 
leased  by  the  trustees  for  a  term  of  fifteen  years  and 
two  months  from  November  1, 1914 ;  that  the  property 
known  as  the  Mead  sixteen  (16)  acre  tract  by  reason  of 
improvements  made  by  tenants  has  greatly  increased 
the  net  revenue  derived  therefrom;  during  the  year 
1908,  it  was  the  sum  of  $1,989.30,  and  that  the  net  rev- 
enue has  increased  until  during  the  year  1916  the  same 
was  $3,928.12,  and  the  net  revenue  was  thereby  in- 
creased more  than  33%.  That  other  parcels  of  the 
real  estate  which  are  described  are  improved  but  little 
and  the  net  revenue  therefrom  has  decreased  largely, 
while  on  some  parcels  the  net  revenue  therefrom  has 
increased  slightly;  that  the  total  net  revenue  derived 
from  all  of  the  described  real  estate,  except  the  prop- 
erty situated  on  the  northwest  corner  of  Fifth  and 
Washington  Streets,  was  during  the  year  1908  about 
the  sum  of  $28,991.44.  It  increased  in  1909  and  dur- 
ing 1910  it  reached  the  highest  point  of  $36,372.56,  but 
that  ever  since  1910  the  net  revenue  has  been  decreas- 
ing, and  after  the  year  1913  began  to  decrease  very 
rapidly,  and  that  the  net  revenue  during  the  year  1916 
was  $86.47. 

That  the  best  interests  of  all  parties  concerned,  both 
from  the  standpoint  of  securing  revenue  from  the 
property,  and  also  from  the  standpoint  of  conserving 
the  corpi^  of  the  estate  for  those  who  are  to  take  the 
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same  at  the  termination  of  the  trust,  require  that  some 
of  the  property  be  improved,  some  of  it  sold  and  some 
of  it  leased  on  long  time  leases ;  that  owing  to  the  de- 
velopment of  the  City  of  Portland,  in  which  all  of  the 
real  estate  is  located,  the  situation  of  the  property  has 
undergone  changes  in  permanent  value  and  future  pos- 
sibilities of  value  since  the  same  was  purchased  by 
the  trustees  under  the  last  will  and  testament  of 
Stephen  Mead,  deceased;  that  some  of  it  is  not  suffi- 
ciently improved  in  proportion  to  its  economic  value  ; 
that  some  of  the  improvements  have  become  obsolete 
and  impair  the  income  producing  power  of  the  prop- 
erty on  which  they  are  located,  which  property  could 
be  made  to  produce  a  much  higher  revenue  if  improved 
in  harmony  with  its  location  and  business  possibili- 
ties; that  some  of  the  improvements  are  old  and  the 
depreciation  is  great  and  rapidly  increasing,  and  that 
the  need  of  constant  repair  to  keep  the  same  in  con- 
dition to  produce  any  revenue  at  all  is  so  great  as  to 
seriously  impair  its  income  producing  power,  and  that 
this  condition  is  certain  to  become  aggravated  from 
year  to  year,  and  that  on  account  of  business  and 
other  economic  conditions,  some  of  the  real  estate  is 
destined  to  decrease  in  value,  and  that  wise  business 
judgment  requires  that  the  same  be  exchanged  for 
other  property  or  sold  and  the  money  invested  in  other 
property;  that  real  estate  conditions  in  the  City  of 
Portland  are  such -at  the  present  time  that  more 
advantageous  changes  of  this  kind  can  be  made  now 
and  in  the  near  future  than  at  a  later  period  when 
opportunities  for  paying  investments  in  real  estate 
would  not  be  so  numerous  as  at  present ;  that  the  best 
interests  of  all  parties  concerned  require  that  the  trus- 
tees should  be  given  the  broad  power  of  absolute  own- 
ers in  dealing  with  the  property  as  a  whole,  subject  to 
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the  orders  and  decrees  of  the  court,  keeping  in  view 
at  all  times  the  rights  of  those  who  are  to  take  the 
property  at  the  termination  of  the  trust  to  have  the 
corpus  of  the  property  preserved;  that  it  is  impos- 
sible for  the  trustees  in  advance  of  an  interlocutory 
decree,  giving  them  full  authority  to  deal  with  the 
property  with  the  broad  power  of  absolute  owners, 
subject,  however,  to  the  approval  of  the  court,  to  enter 
upon  negotiations  for  the  sale,  exchange,  leasing  or 
improving  of  any  of  the  property ;  that  unless  the  trus- 
tees are  given  such  broad  powers  with  respect  to  the 
property,  the  trust  estate  as  a  whole  will  suffer  great 
loss  in  its  power  to  produce  income  and  the  corpus  of 
the  trust  estate  will  be  seriously  impaired;  that  the 
only  descendants  of  the  testator  now  living  are  the 
children,  grandchildren  and  great-grandchildren,  all 
of  whom  are  defendants  in  this  suit.  The  complaint 
gives  their  names,  ages  and  places  of  residence. 

That  plaintiffs  as  such  trustees  have  entered  into  a 
contract  with  Paul  C.  Murphy  for  the  sale  of  one  of 
the  pieces  of  real  estate  for  the  sum  of  ten  thousand 
($10,000)  dollars,  subject  to  the  approval  of  this  court, 
and  that  a  copy  of  the  contract  is  attached  to  this  com- 
plaint and  marked  Exhibit  '^B";  that  the  sale  will  be 
advantageous  to  all  parties  interested  in  the  trust 
property  for  the  following  reasons : 

The  building  on  the  lot  is  very  old  and  the  physical 
depreciation  is  very  rapid;  the  character  and  nature 
of  the  district  is  changing  very  rapidly  from  one  of 
agricultural  implement  and  supply  house  district  to 
that  of  second-hand  and  junk  dealers ;  that  movement 
is  in  progress  now,  opening  up  a  logical  market  for 
the  property  to  men  in  this  business.  With  this  class 
of  business  established  the  economic  depreciation, 
which  is  well  under  way  now,  will  become  even  more 
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rapid;  the  property  will  not  warrant  additional  ex- 
penditure for  new  buildings  as  it  will  not  attract  high- 
grade  tenants;  andthe  rentals,  because  of  the  char- 
acter of  the  tenants  and  owners  in  the  street,  will 
rapidly  decrease.  The  money  obtained  from  this 
property  could  be  used  to  much  better  advantage  in 
improving  some  of  the  properties  in  the  estate  which 
are  now  suffering  for  lack  of  adequate  improvement 
or  for  other  legitimate  development  needs  of  the  es- 
tate ;  that  the  only  method  the  trustees  have  of  raising 
the  money  needed  for  the  improvements,  bettering  and 
other  activities  necessary  for  the  preservation  of  the 
estate  is  to  ^ell  or  mortgage  some  of  the  property  or 
execute  ground  leases  for  a  long  period  of  years. 

The  second  suit  is  brought  by  plaintiffs  as  such 
trustees  against  Paul  C.  Murphy  to  compel  the  spe- 
cific performance  of  the  contract  made  by  the  trustees 
with  Paul  C.  Murphy  for  the  sale  to  him  of  one-half 
lot  for  the  sum  of  ten  thousand  ($10,000)  dollars. 
Appropriate  allegations  of  the  contract  for  the  sale 
are  set  forth  in  the  complaint  to  which  defendant 
Murphy  demurred.  The  only  grounds  on  which  he  re- 
fuses to  carry  out  his  contract  of  purchase  is  that  the 
decree  in  the  first  suit  does  not  bind  unborn  persons 
who  may  ultimately  have  an  interest  in  the  trust  prop- 
erty and  does  not  bind  any  possible  unknown  defend- 
ants who  have  not  been  made  parties  defendant  by 
name.  For  these  reasons  defendant  claims  that  the 
title  which  the  trustees  might  convey  to  him  under  the 
deed  authorized  by  the  court  will  not  be  a  marketable 
title.  The  court  overruled  the  demurrer  to  the  com- 
plaint and  defendant  Murphy  elected  to  stand  upon 
the  demurrer.  The  court  thereupon  entered  a  final 
decree  directing  specific  performance  of  the  contract. 
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The  trial  court  granted  the  relief  prayed  for  in 
the  complaints  and  among  other  things  adjudged  as 
follows : 

*'It  is  further  adjudged  and  decreed  that  the  said 
plaintiffs  as  such  trustees  be  and  they  are  authorized 
and  empowered  to  sell,  exchange,  mortgage,  lease  or 
otherwise  deal  with  any  or  all  of  the  real  estate  de- 
scribed in  the  complaint  herein,  subject,  however,  to 
the  final  approval  of  the  court,  and  that  said  trustees 
be  and  they  hereby  are  authorized  and  empowered  to 
enter  into  any  and  all  necessary  contracts  for  the 
sale,  exchange,  mortgaging,  leasing  or  otherwise  deal- 
ing with  all  of  said  trust  property,  or  any  part  thereof, 
which  said  contracts  shall  not  be  finally  binding  and 
shall  not  be  consummated  until  after  the  same  shall 
have  been  duly  reported  to  the  court  and  until  after 
the  court  shall  have  received  evidence  for  the  purpose 
of  determining  whether  the  confirmation  and  consum- 
mation of  said  contracts  be  for  the  best  interests  of  all 
parties  interested  in  said  trust  property,  including  the 
interests  of  all  contingent  remainder-men  living  and 
yet  unborn,  and  shall  have  confirmed  the  same. 

''It  is  further  adjudged  and  decreed  that  after  said 
report  has  been  filed  the  court  may  *  *  take  up  the 
matter  of  a  hearing  upon  said  report ;  that  upon  said 
hearing  any  party  shall  have  the  right  to  introduce 
such  evidence  as  he  desires  touching  the  question 
whether  the  said  report  should  be  confirmed. '* 

1.  The  substantial  provisions  of  the  will  are  as  fol- 
lows: (1)  The  will  devises  and  bequeaths  all  of  the 
estate,  after  paying  certain  specific  legacies,  to  certain 
trustees,  who  are  to  manage  the  trust  estate  for  the 
benefit  of  the  testator's  widow  and  sister,  Mrs.  Davis, 
paying  to  them  during  their  respective  lives  certain 
annuities  out  of  the  income  of  the  trust  estate.  And 
further  to  pay  to  each  of  the  testator's  children  cer- 
tain annuities,  increasing  in  amount  as  the  children 
grew  older.     (2)  Upon  the  youngest  of  his  living  chil- 


Feb.  1919.]  Lee  v.  Albro.  221 

dren  reaching  the  age  of  twenty-one  years,  the  chil- 
dren are  to  be  substituted  as  trustees  in  place  of  the 
persons  to  whom  the  trust  estate  was  devised;  and 
with  these  new  trustees  managing  the  trust,  it  is  to 
continue  during  the  lives  of  the  widow,  sister  and  said 
children.  The  plaintiffs  are  the  new  trustees,  being 
the  then  surviving  children  of  the  testator,  all  of  whom 
are  over  twenty-one  years  of  age.  During  this  period 
of  the  trust  the  trustees  are  to  continue  to  pay  to  the 
widow  and  the  sister  the  same  annuities  as  before ;  but 
the  annuities  to  the  children  thereafter  are  not  to  be 
specific  in  amount,  but  to  be  the  net  amount  of  the 
income  from  the  trust  property  left  after  paying  the 
annuities  to  the  widow  and  sister.  This  net  amount  is 
to  be  divided  equally  between  the  children  and  the 
heirs  of  such  of  them  as  shall  have  died.  (3)  Upon 
the  death  of  the  longest  lived  child  of  the  testator, 
and  of  his  widow  and  sister,  Mrs.  Davis,  the  trust  is 
to  end,  and  the  corpus  of  the  estate  then  and  there 
vests  in  the  persons  designated  in  the  will  in  the  order 
specified,  to  wit:  First,  in  his  grandchildren  then  liv- 
ing, to  be  divided  between  them  equally  and  not  per 
stirpes.  Second,  but  if  there  should  be  no  grandchild 
or  other  descendant  living  at  the  termination  of  the 
trust,  then  the  corpus  of  the  estate  is  to  go  to  the  tes- 
tator's brothers  and  sisters  of  the  whole  and  half 
blood,  and  to  their  issue,  to  be  divided  among  them  by 
number  and  not  by  representation.  (4)  The  will  in 
no  manner  provides  for  the  contingency  of  there  being 
no  descendants  and  no  brother  or  sister  of  the  testator, 
and  no  issue  of  such  brother  or  sister  living  at  the  ter- 
mination of  the  trust.  Should  this  contingency  arise, 
the  corpus  of  the  estate  would  go  to  the  heirs  of  the 
testator,  as  in  case  of  intestacy  upon  the  ground  that 
that  interest  had  not  been  disposed  of  by  the  will.    To 
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summarize  the  provisions  of  the  will  then  we  have  the 
following:  (1)  A  trust  estate  in  the  trustees  for  the 
benefit  of  certain  beneficiaries,  to  last  until  the  death 
of  the  widow,  sister  and  longest  lived  child.  (2)  For 
the  purposes  of  this  trust  the  legal  title,  so  far  as 
needed,  was  given  to  the  trustees,  but  this  did  not  in- 
clude the  entire  fee,  as  the  purposes  of  the  trust  did 
not  require  this.  (3)  A  contingent  remainder  was 
given  such  of  the  grandchildren  or  other  descendants 
as  should  be  living  at  the  expiration  of  the  trust. 
This  is  the  primary  contingent  remainder.  (4)  The 
secondary  contingent  remainder  is  given  to  the  broth- 
ers and  sisters  of  the  testator  and  their  issue  in  the 
event  that  the  primary  contingent  remainder  does  not 
vest  because  there  are  no  grandchildren  or  other  de- 
scendants living  at  the  expiration  of  the  trust. 

The  trust  property  consists  of  seventeen  parcels  of 
property  in  the  City  of  Portland  ranging  in  size  from 
a  half  lot  twenty-five  feet  by  one  hundred  feet  to  an 
acreage  tract  of  sixteen  acres,  all  lying  within  the  city 
limits,  and  all  lying  on  the  West  side.  These  pieces 
range  in  character  from  business  locations  in  the  very 
heart  of  the  retail  district  to  the  diflferent  classes  of 
cheaper  retail,  jobbing,  manufacturing  and  small  cheap 
residence  property.  A  good  deal  of  the  property  is 
now  calling  for  improvement  and  there  is  some  piece 
suitable  for  almost  every  class  of  development.  A 
good  deal  might  be  classed  as  having  high-grade  apart- 
ment house  possibilities,  and  in  realty  valuation  in 
many  cities  first-class  apartment  property  ranges  as 
second  in  value  to  intensified  retail  store  property, 
when  properly  improved. 

The  two  appeals  present  four  questions:  First, 
should  the  decree  of  the  court  in  the  first  suit  confer- 
ring upon  the  trustees  the  broad  powers  therein  speci- 
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fied  be  affirmed  t  Second,  should  that  part  of  the 
decree  authorizing  the  trustees  to  sell  and  convey  to 
Paul  C.  Murphy  the  particular  piece  of  real  estate 
therein  described  be  affirmed  T  Third,  will  the  decree 
in  this  suit  be  binding  upon  all  unborn  persons  who 
may  hereafter  secure  an  interest  in  the  trust  prop- 
erty! Fourth,  will  such  decree  be  binding  upon  any 
unknown  persons  who  may  not  have  been  made  parties 
defendant  by  name  T 

It  should  be  noted  at  the  outset  that  the  plaintiffs 
do  not  seek  to  destroy  or  impair  the  trust,  nor  do  they 
ask  that  any  of  the  corpus  of  the  trust  estate  be  con- 
verted into  income  and  divided.  The  sole  purpose  of 
the  suit  is  to  enable  the  trustees  to  so  handle  the  trust 
estate  as  to  preserve  it  and  at  the  same  time  produce 
a  reasonable  income  for  the  beneficiaries  under  the 
trust.  The  evidence  introduced  satisfied  the  trial 
court  that  the  broad  powers  sought  by  the  plaintiffs 
should  be  conferred  upon  them.  The  court,  however, 
in  its  decree  provided  that  in  no  case  should  any  of 
these  powers  be  finally  exercised  by  the  trustees  with- 
out submitting  the  particular  transaction  to  the  court 
for  investigation  and  approval  or  rejection.  The 
court  also  provided  in  its  decree  that  any  defendant 
although  in  default,  should  have  the  right  at  any  time 
to  appear  and  be  heard  with  respect  to  any  exercise 
of  power  by  the  trustees.  The  court  also  approved 
the  sale  of  one  of  these  pieces  of  real  estate  to  Paul 
C.  Murphy  and  authorized  the  trustees  to  execute  a 
deed  of  the  same  to  Murphy  on  the  payment  of  ten 
thousand  ($10,000)  dollars. 

In  1917,  the  legislature  of  this  state  enacted  Chap- 
ter 198,  Laws  of  1917,  page  303.  Defining  and  en- 
larging the  powers  of  trustees  in  cases  of  trust,  au- 
thorizing courts  of  equity  to  supervise  and  control  the 
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exercise  of  such  powers  and  providing  for  the  proce- 
dure and  parties  bound  in  suits  involving  suchvmat- 
ters.  The  provisions  of  the  law  so  far  as  deemed 
necessary  to  note  are  as  follows: 

''Section  1.  When  any  trust  in  real  or  personal 
property,  or  both,  shall  have  heretofore  been  created, 
or  shall  hereafter  be  created,  by  will,  deed  or  other- 
wise, and  the  trustee  or  trustees  of  such  trust,  or  any 
person  interested  in  said  trust  or  any  person  inter- 
ested in  the  property  embraced  in  said  trust  upon  the 
termination  thereof,  whether  such  latter  interest  be 
by  way  of  a  vested  or  contingent  remainder,  execu- 
tory devise,  conditional  limitation,  shifting  use,  or  of 
any  other  nature,  shall  deem  it  for  the  interest  of  all 
persons  who  are  or  may  become  interested  in  said 
property  that  the  same  or  any  part  thereof  should  be 
sold,  mortgaged,  improved,  exchanged  or  leased;  or 
otherwise  dealt  with  in  any  other  manner,  such  party 
or  parties  may  commence  a  suit  for  the  purpose  of 
obtaining  a  decree  for  the  sale,  mortgaging,  leasing, 
improving,  exchanging  of,  or  otherwise  dealing  with 
said  property,  or  any  portion  thereof.  Any  court  of 
equity  in  a  county  in  which  any  of  such  trust  property 
may  be  situated  shall  have  jurisdiction  to  hear  the 
cause  of  suit  and  enter  the  proper  decree.'* 

The  act  directs  that  all  persons  who  are  living  at 
the  time  of  the  commencement  of.  such  suit,  and  who 
are  interested  whether  as  trustees  or  as  beneficiaries 
in  the  property  under  the  trust,  or  who  have  any 
vested,  contingent,  executory  or  reversionary  inter- 
est therein  at  the  termination  of  the  trust,  shall  be 
made  parties  to  the  suit,  and  provides  that  any  per- 
son whose  name,  identity  or  existence  is  unknown  may 
be  made  a  party  by  being  designated  in  the  title  of  the 
suit  as  ''other  unknown  parties  who  have  or  claim 
some  title,  estate,  lien  or  interest  in  the  property  de- 
scribed in  the  complaint  herein.'*  If  such  unknown 
parties  are  the  heirs  of  any  such  deceased  person,  they 
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may  be  proceeded  against  under  the  name  and  title  of 
''the  unknown  heirs  of  [naming  the  deceased]/*  and 
provides  for  the  service  of  the  summons  to  be  made  on 
such  unknown  heirs  or  unknown  persons  by  publica- 
tion  thereof  in  the  same  manner  as  in  suits  against 
nonresident  defendants.    Section  5  provides  that : 

'*A11  interested  persons  who  are  born  subsequent 
to  the  commencement  of  said  suit  shall  be  deemed  par- 
ties to  said  suit  by  being  represented  therein  by  the 
defendants  served,  and  shall  be  bound  by  any  decree 
or  decrees  therein  as  fully  as  if  made  parties  and  duly 
served  with  process  therein.*' 

Courts  of  equity  have  inherent  power  to  authorize 
trustees  to  so  handle  the  trust  property  as  to  (5bnserve 
it  and  protect  all  interests,  even  though  the  instrument 
creating  the  trust  does  not  give  the  trustees  such 
power,  this  in  order  to  carry  out  the  main  purpose  of 
the  trust :  39  Cyc.  352 ;  2  Perry  on  Trusts,  §  764 ;  Haie 
V.  Hale,  146  Dl.  227  (33  N.  E.  858,  20  L.  B.  A.  247) ; 
Gavin  v.  Curtin,  171  El.  640  (49  N.  E.  523,  40  L.  E.  A. 
776) ;  Marsh  v.  Reed,  184  111.  263  (56  N.  E.  306) ;  Amer- 
ican Trust  Co.  V.  Nicholson,  162  N.  C.  257  (78  S.  E. 
152). 

2.  It  would  seem  that  in  the  main,  Chapter  198,  Laws 
of  1917,  is  only  a  declaration  and  modification  of  the 
existing  law  on  the  subject.  It  empowers  the  courts 
to  act  only  when  it  appears  that  the  authority  given 
the  trustees  by  the  court  is  for  the  best  interests  of  all 
persons  interested  in  the  property,  and  the  statute 
carefully  safeguards  the  corpus  of  the  estate.  It  de- 
clares a  settled  rule  of  procedure  that  in  cases  of  this 
kind  the  interests  of  all  unborn  persons  are  bound  by 
the  decree  of  the  court,  on  the  principle  that  all  such 
persons  are  represented  by  the  living  defendants 
whose  interests  are  similar:  Bransford  Realty  Co.  v. 
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Andrews,  128  Tehn.  725  (164  S.  W.  1175) ;  Ridley  v. 
Halliday,  106  Tenn.  607  (61  S.  W.  1025,  82  Am.  St. 
Rep.  902,  53  L.  B.  A.  477) ;  May  all  v.  May  all,  63  Minn. 
611  (65  N.  W.  942) ;  Kent  v.  Church,  136  N.  Y.  10  (32 
N.  E.  704,  32  Am.  St.  Eep.  693,  18  L.  B.  A.  331); 
Thompson  v.  Adams,  205  111.  552  (69  N.  E.  1) ;  Ber- 
nard V.  Bernard,  79  S.  C.  364  (60  S.  E.  700,  128  Am. 
St.  Bep.  852).  This  rule  applies  to  every  conceivable 
future  interest,  including  an  interest  by  way  of  execu- 
tory devise :  Miller  v.  Texas  <&  Pac.  R.  Co.,  132  U.  S. 
623  (33  L.  Ed.  487, 10  Sup.  Ct.  Bep.  206). 

3.  The  interest  of  the  children  and  issue  of  plain- 
tiffs in  the  trust  property  is  by  way  of  a  contingent 
remainder  and  not  by  way  of  executory  devise.  The 
same  is  true  also  of  the  interest  of  the  brothers  and 
sisters  of  the  testator  and  their  descendants.  Such 
interest  is  an  alternative  contingent  remainder.  A 
primary  contingent  remainder  is  vested  in  the  descend- 
ants of  the  children  of  the  testator,  and  in  the  event 
of  there  being  no  such  descendants  living  when  the 
trust  ceases,  a  secondary  contingent  remainder  is  lim- 
ited to  the  brothers  and  sisters  of  the  testator  and  to 
their  descendants :  1  Tiffany  on  Real  Property,  p.  300  ; 
2  Washburn  on  Beal  Property,  §  1575;  Thomas  v. 
Castle,  76  Conn.  447  (56  Atl.  854) ;  Hennessy  v.  Pat- 
terson, 85  N.  Y.  91, 100 ;  Den  v.  Crawford,  8  N.  J.  Law, 
90,  96;  Archer  v.  Jacobs,  125  Iowa,  467  (101  N.  W. 
195).  These  contingent  remainders  are  not  estates  in 
the  property,  but  only  expectancies,  the  vested  re- 
mainder in  fee  after  the  termination  of  the  trust  being 
in  the  heirs  at  law  of  Stephen  Mead  as  property  un- 
disposed of  under  the  will.  This  vested  remainder  in 
fee  is  subject  to  be  divested  in  case  either  of  these  con- 
tingent remainders  takes  effect:  Brown  v.  Kamerer, 
276  111.  69  (114  N.  E.  544) ;  Ball  v.  Safe-Deposit  A 
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Trust  Co.,  92  Md.  503  (48  Atl.  155,  157,  52  L.  B.  A. 
403) ;  Long  v.  Long,  62  Md.  33,  67 ;  Peterson  v.  Jack- 
son, 196  111.  40  (63  N.  E.  643,  646) ;  Young  v.  Hydej  255 
Mo.  496  (164  S.  W.  228). 

4.  The  statute  is  made  applicable  to  existing  trusts. 
It  merely  amplifies  the  inherent  power  of  courts  of 
equity  in  such  cases.  It  in  no  manner  affects  any 
vested  rights  under  the  trust,  for  the  reason  that  it 
merely  empowers  the  court  to  authorize  the  trustee 
to  change  the  form  of  the  trust  property  without  in 
any  manner  impairing  the  corpus  of  the  trust  fund 
whenever  the  court  finds  that^this  is  for  the  best  in- 
terests of  all  parties  concerned.  The  purpose  of  the 
suit  is  to  authorize  the  trustees  to  make  suitable  pro- 
visions for  contingencies  which  could  not  have  been 
naturally  anticipated  for  forty  or  fifty  years  in  ad- 
vance. Although  the  donor  displayed  great  wisdom 
and  foresight,  it  was,  of  course,  impossible  for  him  at 
that  early  date  to  gauge  the  growth  of  the  metropolis 
of  this  state  so  as  to  make  provisions  for  so  managing 
the  property  that  it  could  bear  its  portion  of  the 
necessary  burden  of  taxation  and  assessments  made 
by  a  city  and  at  the  same  time  produce  a  fair  income. 
It  may  safely  be  said  that  property  situated  like  that 
in  question  in  the  City  of  Portland  will  either  improve 
or  deteriorate.  If  it  is  properly  improved,  its  rev- 
enue, as  near  as  can  be,  is  guaranteed;  if  it  deteri- 
orates the  corpus  of  the  trust  is  endangered  and  may 
be  lost  to  those  to  whom  it  will  belong  when  the  trust 
ceases.  In  a  certain  sense,  in  a  case  of  this  kind,  a 
court  of  equity  authorizes  the  trustees  to  act  for  the 
minors  and  those  who  cannot  act  for  themselves  in 
the  protection  and  preservation  of  the  corpus  of  the 
trust  estate,  not  in  any  way  against  their  interests, 
but  in  aid  of  the  main  purpose  of  the  trust  and  in  the 
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exercise  thereof,  for  the  good  of  the  beneficiaries. 
The  power  of  courts  of  chancery  by  virtue  of  their  gen- 
eral jurisdiction  over  the  estates  of  infants  to  author- 
ize the  conversion  of  their  real  estate  into  personal 
where  it  is  clearly  for  their  interest  that  such  conver- 
sion should  be  made  is  supported  by  the  general  cur- 
rent of  authority  in  this  country.  The  facts  showing 
that  it  is  for  the  best  interests  of  the  beneficiaries  of 
the  trust  estate  to  have  a  portion  of  the  land  sold  and 
to  empower  the  trustees  to  mortgage,  lease~and  im- 
prove other  portions  of  the  real  property  as  alleged 
in  the  complaint  are  clearly  shown.  In  our  opinion 
they  are  sufficient  to  justify  the  decree.  These  par- 
cels of  real  estate  situated  in  different  places  in  the 
City  of  Portland  have,  with  the  surrounding  property, 
undergone  great  changes  since  the  trust  was  created, 
many  of  the  lots  will  be  of  little  or  no  value  to  lie  idle 
without  improvement,  but  if  properly  improved  wiU 
produce  a  fair  income.  In  any  event,  they  must  bear 
their  portion  of  the  burdens  of  ordinary  city  improve- 
ments such  as  paving  of  the  streets,  construction  of 
sewers  and  other  municipal  improvements,  and  the 
time  for  making  such  improvements  as  buildings  upon 
the  lots  as  the  testimony  discloses  is  now  ripe. 

5,  6.  One  question  submitted  is  whether  it  is  a  valid 
objection  to  the  decree  that  there  may  be  other  per- 
sons not  now  in  being  who  will  have  an  interest  in  the 
residue  of  the  estate  when  the  trust  ceases.  All  other 
persons  in  esse  who  have  any  possible  interest  in  the 
estate  were  before  the  court.  If  other  children,  de- 
scendants of  the  testator,  should  hereafter  be  born, 
their  equitable  rights  in  the  estate  will  be  of  precisely 
the  same  nature,  or  will  in  fact  be  identical  with  those 
of  the  other  parties  defendant  who  were  brought 
before  the  court  for  the  protection  and  defense  of  those 
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very  interests.  It  is  a  general  rule,  subject,  however, 
to  certain  well-recognized  exceptions  that  in  a  pro- 
ceeding in  equity  the  interests  of  parties  not  before 
the  court  will  not  be  bound  by  the  decree.  Among 
the  exceptions  is  one  growing  oiit  of  convenience  or 
necessity  in  the  administration  of  justice  which  has 
given  rise  to  what  is  known  as  the  ''doctrine  of  repre- 
sentation." Thus  where  it  appears  that  a  particular 
party  thereof  not  before  the  court  in  person  is  so  far 
represented  by  others  that  his  interests  receive  actual 
and  efficient  protection,  the  decree  may  he  held  to  be 
binding  upon  him.  The  doctrine  of  representation  is 
considered  as  an  exception  to  the  general  rule  requir- 
ing all  persons  in  interest  to  be  made  parties :  Hale  v. 
Hale,  146  111.  227  (33  N.  E.  858,  20  L.  B.  A.  247) ;  Cal- 
vert on  Parties  to  Suits  in  Equity,  p.  19. 

7.  The  legislation  in  this  state  is  more  favorahle  to 
those  who  have  expectant  interests  in  the  property 
than  the  general  rules,  for  this  law  contemplates  that 
those  expectant  interests  shall  be  carefully  safe- 
guarded and  that  the  corpus  of  the  trust  estate  shall 
be  kept  intact  until  the  termination  of  the  trust,  to  go 
then  to  the  persons  who  are  at  that  time  entitled  to  it, 
the  only  change  permissible  being  a  change  in  the  form 
of  the  property,  and  only  such  a  change  as  will  con- 
serve the  principal  of  the  trust  estate:  Upham  v. 
Plankinton,  152  Wis.  275  (140  N.  W.  5,  Ann.  Cas. 
1914C,  376,  48  L.  R  A.  (N.  S.)  1004) ;  Bass  v.  Roanoke 
N.  etc.  Co.,  Ill  N,  C.  439  (16  S.  E.  402, 19  L.  R.  A.  247)  ; 
Springs  v.  Scott,  132  N.  C.  548  (44  S.  E.  116) ;  Sohier 
V.  Massachusetts  Gen.  Hospital,  57  Mass.  (3  Cush.) 
483. 

8.  All  unknown  persons  who  may  have  any  interest 
in  the  trust  property  are  bound  by  the  decrees  in  the 
present  suits.    The  statute  provides  how  such  un- 
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known  persons  may  be  made  parties  defendant,  and 
it  declares  that  they  shall  be  bonnd  by  the  decree. 
The  requirements  of  the  statute  were  complied  with. 
That  such  a  provision  is  constitutional  is  well  settled. 
In  so  far  as  the  children  of  the  plaintiffs  are  con- 
cerned, it  is  obvious  that  there  is  no  possibility  of 
there  being  any  unknown  living  person  belonging  to 
this  class  who  has  not  been  named  as  a  party  to  the 
suit.  The  allegations  of  the  complaint  and  proof  are 
conclusive  on  this  point.  With  respect  to  the  other 
class,  namely,  those  who  will  take,  if  at  all,  under  the 
secondary  contingent  remainder,  we  also  have  the 
allegations  of  the  complaint  and  of  the  affidavit  for 
an  order  of  service  by  publication.  The  most  that  can 
be  said  is  that  there  is  the  remotest  possibility  that 
there  may  be  in  existence  a  person  or  persons  whose 
names  are  unknown  who  would  in  the  extremely  re- 
mote contingency  that  this  secondary  contingent  re- 
mainder ever  take  effect  secure  a  small  interest  in  the 
corpus  of  the  trust  estate.  It  is  competent  for  the 
lawmakers  to  authorize  courts  to  acquire  jurisdiction 
in  the  manner  provided  for  by  this  statute  over  such 
unknown  interests.  Such  interests  will  be  as  fully 
protected  by  the  decrees  as  that  of  persons  who  are 
made  parties  to  the  suit  by  name.  So  far  as  the  per- 
sons to  whom  the  second  contingent  remainder  is  lim- 
ited, it  is  perfectly  obvious  that  their  chance  of  ever 
securing  any  interest  in  this  property  is  exceedingly 
remote.  The  death  of  all  three  of  the  plaintiffs  who 
are  the  sole  surviving  children  of  Stephen  Mead  is 
bound  to  occur  within  a  reasonable  period  of  time,  their 
respective  ages  being :  Anna  L.  Lee,  fifty-three  years, 
Joshua  Roberts  Mead,  fifty-one,  and  Stella  B.  Mead, 
age  forty-seven.  When  the  last  of  the  three  children 
dieS|  the  contingent  remainder  to  these  secondary  re- 
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maindermen  will  be  destroyed  if  there  is  any  child  or 
issue  of  any  of  the  three  plaintiflfs  living  at  that  time. 
The  record  shows  that  there  are  now  living  the  follow- 
ing children  and  grandchildren  of  plaintiffs  whose 
ages  are  respectively  as  follows:  Children,  Frank  B. 
Mead,  age  twenty-seven,  C.  Shepard  Lee,  age  twenty- 
four  and  Stephen  Mead  Lee,  age  twenty-one.  Grand- 
children of  plaintiffs,  Frank  B.  Mead,  Jr.,  age  two 
years,  Barbara  Cook  Mead,  an  infant,  who  is  a  few 
months  old,  and  Charles  Shepard  Lee,  Jr.,  a  minor. 
The  interests  of  those  who  have  only  an  expectancy 
in  the  property  in  question  are  always  within  the  con- 
trol of  the  legislature. 

9,  10.  Under  the  terms  of  the  trust,  no  person  has 
any  vested  interest  in  the  corpus  of  the  trust  estate. 
The  whole  matter  is  contingent  down  to  the  moment 
when  the  trust  ceases,  and  then  for  the  first  time  can 
it  be  determined  whether  those  who  have  the  primary 
contingent  remainder,  or  those  who  have  the  secondary 
contingent  remainder  will  secure  a  vested  interest  in 
the  property,  or  whether  the  heirs  of  the  testator  will 
inherit  such  expectancy.  Such  mere  expectancies  un- 
til they  actually  vest  are  subject  to  legislative  control : 
McNeer  v.  McNeer,  142  111.  388  (32  N.  E.  681,  19 
L.  B.  A.  256,  and  note).  The  state  may  clothe  the 
court  will  full  power  to  inquire  and  adjudicate  as  to 
the  status,  title,  and  ownership  of  land,  as  respects  the 
procedure  provided  and  the  constructive  service  of 
notice  by  publication  upon  nonresident  defendants,  un- 
known parties  and  unknown  heirs,  actions  of  this  kind 
are  to  be  classed  with  actions  in  rem:  Shepherd  v. 
Ware,  46  Minn.  174  (48  N.  W.  773,  24  Am.  St.  Bep. 
212) ;  Arndt  v.  Griggs,  134  U.  S.  322,  326  (33  L.  Ed. 
918, 10  Sup.  Ct.  Bep.  557) ;  Lane  v.  In/nes,  43  Minn.  137 
(45  N.  W.  4). 
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The  decrees  in  both  of  these  suits  make  careful  pro- 
vision for  the  best  interests  of  the  property  of  the 
trust  estate,  provide  for  safeguarding  the  interests  of 
all  persons  therein  in  the  future,  and  they  should  be 
affirmed.    It  is  so  ordered.  Affirmed. 

McBbide,  C.  J.,  and  Burnett  and  Johns,  JJ.,  concur. 


Submitted  on  briefs  January  29,  modified  February  18,  1919. 

IEWIN  V.  McELEOY. 

(178  Pac.  T91.) 

TresiMUitf— Action  for  Mesne  ProfitB— Option  of  FlalntifF. 

1.  In  action  to  recover  mesne  profits,  plaintiff  owner  of  premises 
at  his  option  may  recover  value  of  crops  grown  by  trespasser,  if  tlLoy 
exceed  rental  value,  or  may  recover  value  of  rents  and  profits  con- 
verted by  trespasser. 

Action. — ^MiBjoinder  of  Oanaes — "Injuries  to  Property,'* 

2.  Causes  of  action  for  damages  for  conversion  of  rents,  use  and 
profits  of  farm  belonging  to  plaintiff,  to  recover  damages  for  con- 
version of  mowing-machine,  to  recover  damages  for  unlawful  cutting 
of  timber,  and  to  recover  damages  for  permitting  noxious  weeds  to 
grow  held  causes  of  action  for  injuries  to  property  within  Section  94, 
subdivision  4,  L.  O.  L.,  therefore  properly  joined. 

Appeal  and  Error  —  HarmleaB  Error  —  Striking  Caiue  of  Action  from 
Complaint. 

3.  Where  there  was  no  misjoinder  of  causes  of  action  in  complaint, 
permitting  its  amendment  by  striking  out  one  of  the  four  causes  of 
action  was  not  error  of  which  defendant  could  complain. 

Trespass— Xkmvenlon  of  Eents  and  Profits  of  Land— Prior  Possession 
— ^Evidence  of  Title. 

4.  Prior  possession  is  itself  some  evidence  of  title  to  land,  in  an 
action  for  conversion  of  its  use,  rents,  and  profits,  against  a  wrong- 
doer claiming  no  title. 

Trespass — Oon^iersion  of  Sents  and  Profits  —  Occapation  of  Land  by 
Defendant — Sufficiency  of  Evidence. 

5.  In  action  for  conversion  of  rents  and  profits  of  farm,  for  eon- 
veuion  of  mowing-machine,  etc.,  evidence  held  sufficient  to  sustain 
finding  land  was  occupied  by  defendant  during  years  in  question^. 

Appeal  and  Erroci—Bevleiw— Findings  of  Trial  Ooort. 

6.  Where  there  is  any  evidence  to  sustain  findings  of  trial  court, 
they  will  not  be  disturbed. 
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Tteeiw    Cfnttlng  and  I^^mortl  of  Timber — Snlllcleiicy  of  Eyldencei 

7.  In  action  for  eonversion  of  rents  and  profits  of  farm,  for  dam- 
ages from  cutting  and  removal  of  timber,  etc.,  evidence  in  relation  to 
cutting  of  timber  by  defendant  held  sufficient  to  sustain  finding  for 
plaintiff. 

TresiMMS— PermiBSlTe  Growth  of  Weeds— BecoTflor. 

8.  Owner  of  farm  held  not  entitled  to  recover  against  wrongful 
occupant  for  injuries  caused  by  growth  of  noxious  weeds;  trespass 
complained  of  not  being  positive,  like  cutting  of  timber,  but  permis- 
sive only. 

TreB|MUi»— Becovery  for  FUlvre  to  Chit  Weeds. 

9.  Owner  of  farm,  having  sued  its  wrongful  occupant  in  trespass 
only,  should  not  be  permitted  to  recover  because  defendant  did  not  ent 
down  or  remove  noxious  weeds. 

From  Jefferson :  T.  E.  J.  Dufft,  Judge. 

In  Banc 

This  is  an  action  at  law  brought  by  the  plaintiff 
against  the  defendant  to  recover  damages :  First,  for 
the  alleged  conversion  of  the  **use,  rents  and  profits'' 
of  a  certain  ranch,  or  farm,  alleged  to  belong  to  the 
plaintiff,  from  September  1,  1914,  to  September  1, 
1916.  Second,  to  recover  damages  for  the  alleged  con- 
version of  a  mowing  machine.  Third,  damages  for 
the  unlawful  cutting  and  removing  of  trees,  timber 
and  wood  from  the  land,  and,  fourth,  damages  for  per- 
mitting noxious  weeds  to  grow  upon  said  premises. 

By  stipulation,  the  case  was  tried  before  the  court 
without  a  jury,  and  resulted  in  findings  for  the  plain- 
tiff on  the  first  cause  of  action  in  the  sum  of  $150 ;  on 
the  third  cause,  in  the  sum  of  $15,  and  on  the  fourth 
cause,  in  the  sum  of  $25.  The  second  cause  of  action 
for  the  conversion  of  the  mower  was  dismissed  at  the 
trial  upon  the  motion  of  plaintiff. 

The  defendant  demurred  to  the  complaint  generally 
upon  the  ground  of  misjoinder,  and  to  each  of  the 
causes  of  action  specifically  upon  the  ground  that  the 
complaint  as  to  that  cause  did  not  state  sufficient  facts. 
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The  case  comes  here  upon  demurrer,  and  also  upon 
error  assigned  in  allowing  plaintiff 's  motion  to  dismiss 
the  second  cause  of  action  over  defendant's  objection, 
and  error  in  overruling  a  motion  for  nonsuit,  and  error 
as  to  each  of  the  findings  of  fact.  There  were  also 
assignments  of  error  as  to  the  admission  of  evidence 
at  the  trial,  but  these  are  unimportant  and  are  not 
alluded  to  in  the  brief.         '  Modified. 

For  appellant  there  was  a  brief  submitted  over  the 
names  of  Mr.  Denton  G.  Burdick  and  Mr.  Max  A.  Cuvr- 
ning. 

For  respondent  there  was  a  brief  prepared  and  pre- 
sented by  Mr.  Lewis  H.  Irving  and  Mr.  W.  P.  Myers. 

BENNETT,  J.— The  really  important  questions  in- 
volved  arise  upon  the  demurrer  and  motion  for  non- 
suit. It  is  contended  on  behalf  of  appellant  that  the 
first  cause  of  action  alleged,  is  for  ^'mse  and  occupa- 
tion'' of  the  premises  in  question,  and  that  this  is  an 
action  on  a  contract  in  the  nature  of  an  action  of 
assumpsit;  that  the  second  and  fourth  causes  of  ac- 
tion were  in  the  nature  of  an  action  for  a  tort  and 
injury  to  property,  and,  therefore,  could  not  be  joined 
with  the  first  cause  of  action  under  our  Code. 

Section  94,  L.  0.  L.,  provides : 

'  *  The  plaintiff  may  unite  several  causes  of  action  in 
the  same  complaint  when  they  all  arise  out  of, 

'^1.  Contract,  express  or  implied;  or 

*'2.  Injuries,  with  or  without  force,  to  the  person; 
or 

* '  3.  Injuries,  with  or  without  force,  to  property ;  or 

*'4.  Injuries  to  character;  or 

'^5.  Claims  to  recover  real  property,  with  or  with- 
out damages,  for  the  withholding  thereof;  or 
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''6.  Claims  to  recover  personal  property,  with  or 
without  damages,  for  the  withholding  thereof;  or 

*'7.  Claims  against  a  trustee,  by  virtue  of  a  contract, 
or  by  operation  of  law; 

'*But  the  causes  of  action  so  united  must  all  belong 
to^one  only  of  these  classes.'* 

If  the  first  cause  of  action,  alleged  by  plaintiff, 
was  based  upon  a  contract  expressed  or  implied,  it 

could  not,  of  course,  have  been  properly  joined  with 
the  other  causes  of  action  alleged  in  the  complaint, 
which  are  clearly  ex  delicto.  At  common  law  there 
were  many  fine  distinctions  as  to  the  form  of  action 
for  trespass  and  mesne  profits,  and  there  is  some  dis- 
cordance in  the  authorities,  as  to  whether  the  tort 
could  be  waived  in  case  of  trespass,  and  an  action 
brought  upon  an  implied  contract  to  recover  the  rent ; 
and  there  is  still  some  controversy  as  to  whether  the 
tort  can  be  waived,  and  action  be  brought  upon  such 
an  implied  contract,  under  the  Code.  We  think,  how- 
ever, there  was  no  attempt  to  waive  the  tort  and  sue 
on  the  contract  in  this  case.  The  action  was  to  re- 
cover for  the  alleged  continuing  trespass  and  dam- 
ages for  the  same.  It  was  alleged  that  the  defendant 
''converted"  the  use,  rents  and  profits,  and  the  action 
was  for  the  conversion  and  not  upon  an  implied  prom- 
ise to  pay.  The  value  of  the  rents  and  profits  was 
alleged,  not  for  the  purpose  of  basing  an  implied  con- 
tract to  pay  thereon,  but  as  a  measure  of  damages  for 
the  conversion. 

We  think  the  proceeding  was  in  the  nature  of  an 
action  to  recover  mesne  profits,  and  closely  assimilated 
to  the  recovery  of  damages,  under  Section  325,  L.  0.  L., 
as  incidental  to  an  action  of  ejectment.  Here  the 
plaintiff  seems  to  have  regained  possession  before  the 
action  was  brought,  and,  therefore,  could  not  bring 
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the  action  of  ejectment,  but  his  right  to  recover  for  the 
unlawful  possession,  while  it  continued,  was  in  no  way 
changed  thereby. 

1.  It  seems  well  settled  that  in  such  an  action  the 
plaintiff  may,  at  his  option,''  recover  the  value  of  the 
crops  grown  by  the  trespasser,  if  they  exceed  the  rental 
value;  or  he  may  recover  the  value  of  the  rents  and 
profits,  converted  by  the  trespasser:  Trustees  of  Union 
College  v.  City  of  New  York,  173  N.  T.  38,  42  (65  N.  E. 
853,  93  Am.  St.  Rep.  569) ;  Negley  v.  Cowell^  91  Iowa, 
256,  260  (59  N.  W.  48,  51  Am.  St.  Eep.  344) ;  United 
States  V.  Bernard,  202  Fed.  728,  731  (121  C.  C.  A.  190) ; 
Western  Book  Co  v.  Jevne,  179  111.  71,  75  (53  N.  E. 
565) ;  Jacob  Tome  Institute  v.  Crothers,  87  Md.  569 
(40  Atl.  261) ;  Johnson  v.  Park,  13  Ky.  Law  Eep.  437 
ei7  S.  W.  273) ;  Holmes  v.  Davis,  19  N.  Y.  488. 

In  Western  Book  Co.  v.  Jevne,  179  111.  71,  75  (53 
N.E.  565),  it  is  said: 

'^But  the  right  to  recover  rents  and  profits  during 
an  unlawful  occupation  was  not  limited  to  cases  where 
there  had  been  a  recovery  in  ejectment,  and  it  could 
be  maintained  where  there  had  been  a  re-entry  with- 
out such  a  judgment.  If  a  trespass  amounts  to  an 
ouster  of  the  plaintiff,  and  he  again  gains  possession 
by  a  re-entry,  he  may  maintain  the  action,  laying  the 
trespass  with  a  continuando  and  recover  mesne  profits 
as  well  as  damages  for  the  ouster,  and,  as  a  general 
rule,  the  rental  value  of  the  premises  is  the  measure 
of  the  mesne  profits.  The  worth  of  the  use  of  the 
property  while  the  trespass  is  continued  is  the  proper 
measure  of  damages." 

In  United  States  v.  Bernard,  202  Fed.  728  (121 
C.  C.  A.  190),  in  the  Federal  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  Judge  Gilbeet,  writing  the  opin- 
ion of  the  Court,  said: 
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'*The  measure  of  damages  for  an  appropriation  of 
land  by  a  continuing  trespass,  is  the  worth  of  the  use 
of  the  property. ' ' 

In  Trustees  of  Union  College  v.  City  of  New  York, 
173  N.  T.  38,  42  (65  N.  E.  853,  93  Am.  St.  Eep.  569) ; 
in  an  action  for  ejectment  and  mesne  profits,  it  is 
said: 

*  *  The  plaintiff,  in  recovering  judgment,  was  entitled, 
by  way  of  damages,  to  the  rents  and  profits,  or  the 
value  of  the  use  and  occupation  of  the  land,  from  the 
commencement  of  the  action. ' ' 

2.  It  follows  that  the  first  cause  of  action  alleged  in 
the  complaint  was  in  the  nature  of  an  injury  to  prop- 
erty— ^the  conversion  of  the  rents  and  profits,  which 
were  '^prcJperty'*  belonging  to  the  plaintiff,  and, 
therefore,  came  within  subdivision  3  of  Section  94, 
L.  0.  L.  The  other  causes  of  action  alleged  were  also 
clearly  for  an  injury  to  property,  and,  therefore,  came 
within  the  same  subdivision,  and  there  was  no  mis- 
joinder. 

3.  It  also  follows  there  was  no  error,  of  which  the 
defendant  could  complain,  in  permitting  the  plaintiff 's 
complaint  to  be  amended  by  striking  out  the  second 
cause  of  action.  There  being  no  misjoinder  the  de- 
fendant could  not  be  injured  thereby. 

4-6.  There  is  an  objection  appearing  in  the  bill  of 
exceptions,  to  the  proof  of  ownership  on  the  part  of 
plaintiff,  but  this  does  not  seem  to  be  alluded  to,  in 
the  brief  on  behalf  of  appellant,  and  was  probably  in- 
tended to  be  waived.  At  any  rate,  we  think  the  evi- 
dence was  sufficient  to  take  the  case  to  the  jury  under 
the  rule,  that  a  prior  possession,  is  itself  some  evi- 
dence of  title,  against  a  wrongdoer  claiming  no  title: 
Smith  V.  LorUlard,  10  Johns.  (N.  Y.)  338;  Den  v.  Mor- 
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ris,  7  N.  J.  Law,  6  (11  Am.  Dec.  508) ;  Burt  v.  Panjaud, 
99  U.  S.  180  (25  L.  Ed.  451) ;  Thompson  v.  Burhans, 
79  N.  Y.  94.    There  seems  to  have  been  some  evidence 
as  to  defendant 's  possession. 
Mr.  F.  M.  McClintic  testified: 

**Q.  Do  you  know  who  occupied  these  premises,  if 
anyone,  during  the  period  of  time  between  the  time, 
that  they  [plaintiff  and  her  husband]  went  away  and 
the  time  they  returned  t 

''A.  Yes,  sir.  I  see  Charlie  McElroy  around  the 
house  there. 

'*Q.  That  is,  this  defendant  here! 

*'A.  Yes,  sir." 

And  Mr.  W.  F.  McClintic  testified: 

**Q.  During  the  time  from  September  1,  1914,  until 
August,  1916,  do  you  know  who  occupied  these  prem- 
ises, or  had  it  in  charge! 

**A.  Well,  I  didn't  see  nobody  occupying  it,  but  I 
did  see  Charlie  McElroy  working  it. 

**Q.  What  years  did  you  seie  him  working  itt 

''A.  1915  and  1916. 

'*Q.  Did  you  see  any  growing  crops  on  there  in 
1915 1 

'*A.  Yes,  sir. 

'*Q.  Did  you  see  any  stacks  of  grain  on  the  prem- 
ises in  1915? 

**A.  I  saw  stacks  of  hay.  I  don't  know  what — 
whether  it  was  grain  or  hay.  I  will  say  I  saw  a  stack 
and  not  stacks." 

This  evidence  may  not  have  been  very  satisfactory, 
but  we  think  it  was  some  evidence  tending  to  show  that 
the  land  was  occupied  by  the  defendant  during  the 
years  in  question,  and  where  there  is  evidence  to  sus- 
tain the  findings  they  will  not  be  disturbed. 

7.  We  also  think  there  was  suflScient  evidence  in  re- 
lation to  the  cutting  of  the  timber.  One  of  the  wit- 
nesses testified: 
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**Q.  Do  yon  know  if  any  trees  were  cnt  from  these 
premises  during  the  time  from  September  1,  1914,  to 
August,  1916 1 

*'A.  Yes,  sir. 

"Q.  Do  you  know  who  cut  themt 

**A.  I  do. 

' '  Q.  You  may  state  to  the  court  who  cut  the  trees. 

*'A.  Charles  McEIroy.*' 

Other  witnesses  testified  that  th«re  were  nine  trees 
cut  during  the  period,  and  to  their  value.  We  think 
this  was  sufficient  evidence  to  sustain  the  findings  of 
the  court  in  that  regard. 

8.  We  do  not  think  the  plaintiflF  was  entitled  to  re- 
cover on  the  fourth  count,  for  injuries  caused  by  the 
growth  of  noxious  weeds.  In  this  count  the  trespasses 
complained  of  were  not  positive,  like  the  cutting  of 
the  timber,  but  permissive  only.  There  is  no  allega- 
tion or  proof  that  the  growth  of  the  weeds  was  caused 
by  any  act  of  the  defendant. 

9.  The  plaintiff  having  sued  in  trespass  only,  we  do 
not  think  she  should  be  permitted  to  recover  because 
defendant  did  not  cut  down  or  remove  the  weeds.  If 
defendant  had  undertaken  to  do  so,  every  weed  re- 
moved and  every  blade  of  grass  cut  down  would  have 
been  a  new  trespass.  There,  is  no  allegation  or  proof 
that  the  defendant  in  any  way  prevented  the  plaintiflF 
from  moving  upon  the  premises  and  cutting  down  the 
weeds  if  she  so  desired.  The  plaintiflF  seems  to  have 
gone  away  and  left  the  premises.  During  her  absence 
the  defendant  trespassed  upon  the  same.  Under  such 
circumstances  plaintiflF  may  recover  for  the  value  of 
the  use  of  the  premises  while  occupied  by  the  defend- 
ant, but  it  would  be  going  too  far  to  say  she  should 
recover  additional  damages  because  the  defendant  did 
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not  carry  his  trespass  still  farther  and  cut  down  the 
weeds  naturally  growing  upon  the  land. 

Judgment  modified  with  costs  of  this  court  to  appel- 
lant.    .  MOOIFIEO. 


Argued  at  Pendleton  October  30,  1918,  affirmed  January  21,  rehearing 

denied  Febmary  25,  1919. 

BOULEVABD  DBAINAGE  SYSTEM  v.  GOBDON. 

(177  Pac.  956;  178  Pac.  796.) 

Waten  and  Waterconroei    Irrigatiaii-— <>verilow--lnlTinctton. 

1.  The  draining  of  ezcees  irrigation  waters  into  drainage  diteli 
against  owner's  wish  and  command  will  be  enjoined,  though  owner  hai 
suffered  no  irreparable  damage  by  reason  thereof. 

ON  PETITION  FOR  REHEARINO. 

Waters  and  WatercouxM8—I>ltdieft—I>rainage— Pleading. 

2.  In  a  suit  to  enjoin  defendants  from  using  a  drainage  ditch,  in 
which  plaintiff  pleaded  ownership  of  an  artificial  waterway  and  de- 
fendants pleaded  a  natural  waterway,  and  neither  claimed  the  two 
identical,  defendants  under  their  denial  could  show  they  did  not  do  tibe 
acts  alleged,  but,  if  they  claimed  any  right  to  use  of  plaintiff's  ditch, 
they  should  have  pleaded  it. 

From  Malheur :  Dalton  Biggs,  Judge. 

In  Banc. 

Plaintiff,  a  corporation,  being  the  owner  of  a  drain- 
age ditch,  constructed  for  the  purpose  of  taking  care 
of  the  excess  water  which  might  accumulate  upon  the 
lands  of  its  several  stockholders  as  a  result  of  irriga- 
tion, instituted  this  suit  to  restrain  the  defendants 
from  emptying  the  excess  waters  arising  from  the 
irrigation  of  their  lands,  into  such  ditch.  The  com- 
plaint, after  the  usual  formal  recitals,  alleges  that  de- 
fendants, their  agents,  employees  and  tenants,  have 
for  more  than  two  years  past  been  draining  their  ex- 
cess irrigation  waters  into  plaintiff's  ditch,  without 
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right,  and  against  plaintiff's  wish  and  command. 
There  follow  allegations  as  to  the  necessity  and  value 
of  drainage  to  the  lands  In  that  vicinity,  and  concludes 
with  this  paragraph : 

*'That  although  defendants  have  been  and  were  at 
the^  tinie  of  constructing  said  drain  ditch  requested  to 
assist  in  its  construction  and  maintenance  in  propor- 
tion to  their  said  lands,  defendants  and  each  of  them 
and  their  predecessors  or  grantors  have  refused  and 
still  refuse  to  become  interested  in  said  drain  and 
waste  ditch  and  refuse  to  pay  any  of  the  cost  of  its 
construction  or  maintenance  or  to  contribute  to  such 
expense  in  any  way.'' 

The  prayer  is  for  a  perpetual  injunction.  A  de- 
murrer to  this  complaint  was  filed  by  certain  of  the 
defendants,  which  being  overruled,  they  answered, 
with  a  general  denial,  followed  by  affirmative  allega- 
tions to  the  effect  that  they  and  their  predecessors  in 
interest  have  been  irrigating  their  several  tracts  of 
land  since  1887,  and  have  had  a  natural  drainway 
through  section  8,  township  18  S.,  E.  47  B.,  W.  M.  (in 
which  section  the  greater  portion  of  defendants '  lands 
is  situated),  in  a  northerly  direction  to  and  upon  the 
N.  W.  %  of  section  5,  in  the  same  township  and  range, 
and  have  had  ditches  which  they  used  in  connection 
with  such  natural  drain,  and  that  their  possession  has 
been  adverse  and  hostile  and  continuous  since  1887. 
A  reply  having  been  filed,  a  trial  was  had  resulting  in 
a  decree  in  accordance  with  the  prayer  of  the  com- 
plaint, and  defendants  Seaweard,  Gordon  and  Cain, 
and  Dugger,  successor,  in  interest  to  Beagle  and 
Griffin,  appeal.  Appibmbd. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  C.  McGonagill,  Mr.  Ralph  W.  Swagler  and  Mr, 
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William  H.  Brooke,  with  an  oral  argnmeiit  by  Mr. 
McQonagUl. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  E,  Lees. 

BENSON,  J. — Defendants'  first  proposition  is,  that 
their  demurrer  to  the  complaint  should  have  been  sus- 
tained, for  the  reason  that  no  facts  are  therein  alleged 
disclosing  any  irreparable  injury.  In  support  of  this 
contention,  they  rely  upon  Moore  v.  HaUidayt  43  Or. 
243  (72  Pac.  801,  99  Am.  St.  Eep.  724),  and  Wolfer  v. 
Flurst,  50  Or.  218  (91  Pac.  366).  These  cases  appear 
to  sustain  the  position  maintained  by  defendants,  but 
in  Chapman  v.  Dea/n,  58  Or.  475-479  (115  Pac.  154, 
155),  we  find  this  language: 

*'The  principal  question  in  the  case  is  whether  in- 
junction will  lie  to  prevent  continued  trespass.  Origi- 
nally the  rule  was  that  injunction  would  not  lie  in  the 
first  instance  prior  to  a  judgment  at  law  to  prevent 
trespass,  unless  the  threatened  injury  was  such  as 
would  cause  permanent  and  irreparable  injury  to  the 
freehold,  and  as  removing  ores  from  mines,  or  cut- 
ting down  choice  shrubbery,  or  destroying  dwelling- 
houses  or  the  like,  or  in  the  further  instance  that  the 
defendant  was  insolvent:  Smith  v.  Gardner,  13  Or. 
221  (6  Pac.  771,  53  Am.  Rep.  342) ;  Mendenhall  v.  flar- 
risburg  W,  P.  Co.,  27  Or.  38  (39  Pac.  399) ;  Garrett  v. 
Bishop,  27  Or.  349  (41  Pac.  10) ;  Moore  v.  Halliday,  43 
Or.  243  (72  Pac.  801,  99  Am.  St.  Rep.  724).  But  later 
authorities  establish  the  doctrine  that,  where  the  tres- 
pass is  continued,  made  up  of  successive  acts,  each 
comparatively  unimportant  in  itself,  and  the  threat 
and  intention  to  continue  is  manifest,  equity  will  en- 
join the  same,  for  the  reason  that  each  separate  tres- 
pass forms  a  separate  cause  of  action.  •  •  In  this  case 
the  plaintiffs  claim  no  damages,  but  only  seek  to  pre- 
veijt  the  continuation  of  the  trespasses  of  which  they 
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complain.  The  authorities  are  numerous  that  equity 
will  entertain  their  bill  for  that  purpose,  especially 
when  persistent  invasion  of  plaintiffs'  premises  would 
eventually  work  out  the  establishment  of  an  easement 
in  favor  of  defendants.'' 

The  doctrine  thus  announced  has  been  approved  by 
this  court  in  Stotts  v.  Dichdel,  70  Or.  86  (139  Pac.  932) ; 
Central  Oregon  Irr.  Co.  v.  Whited,  76  Or.  255  (142  Pac. 
779,  146  Pac.  815) ;  Talbot  v.  Joseph,  79  Or.  308  (155 
Pac.  184) ;  and  Barnes  v.  Esch,  87  Or.  1  (169  Pac.  512), 

These  tiuthorities  also  dispose  of  defendants '  second 
contention,  which  is,  that  there  is  a  failure  of  proof  of 
any  irreparable  injury. 

We  come,  then,  to  a  consideration  of  the  merits. 
The  testimony  is  conflicting  and,  in  many  particulars, 
vague  and  indefinite,  and  an  extended  discussion  is  un- 
necessary, and  wholly  unprofitable,  but  after  a  pains- 
taking study  thereof,  we  find  that  in  the  fall  of  1908, 
while  the  defendant  Belding  was  the  owner  of  the 
N.  W.  ^  of  section  8,  T.  18  S.,  B.  47  E.,  W.  M.,  some 
of  the  people  owning  lands  lying  south  of  that  tract 
organized  the  plaintiff  corporation  for  the  purpose  of 
providing  drainage  from  their  lands,  of  the  excess 
waters  resulting  from  irrigation.  The  topography  of 
the  vicinity  was  such  that  it  became  necessary  for 
the  corporation  to  construct  a  ditch  across  Belding 's 
land,  and  since  that  land  sloped  gently  from  the  east 
and  west  toward  the  center  of  the  tract,  and  thence  in 
a  northerly  direction,  they  approached  Belding  with 
a  view  to  securing  his  co-operation  as  a  stockholder, 
a  proposition  which  he  declined,  because  he  already 
possessed  a  drainage  system  which  he  regarded  as 
suflScient.  However,  he  gave  plaintiff  permission  to 
enter  upon  his  lands,  and  enlarge  his  ditch  across  his 
premises,  with  the  understanding  that  he  would  con- 
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tinue  to  drain  the  waste  waters  from  his  own  land 
therein.  Prior  to  that  time,  Belding's  drainage  sys- 
tem had  consisted  of  a  small  ditch  running  north  and 
south  through  the  center  of  his  land,  to  its  northern 
boundary,  where  there  was  a  public  road  to  be  crossed. 
Here,  he  made  a  ditch  and  a  culvert,  whereby  he 
crossed  the  road,  and  conveyed  the  water  into  a  sink 
on  the  S.  W.  %  of  section  5.  Belding  did  not  own  the 
land  in  section  5,  nor  did  he  obtain  any  permission  to 
flow  his  waste  water  thereon.  Thereafter,  two  men  by 
the  names  of  Peacock  and  Brosnan,  with  the  consent 
of  the  agent  of  the  owner  of  section  5,  reclaimed  the 
waste  water  in  section  5,  carrying  it  in  a  ditch  dug 
by  them,  still  farther  north,  and  used  it  in  the  irriga- 
tion of  their  lands.  In  the  spring  and  summer  of  1909, 
plaintiff  completed  its  ditch,  crossing  the  road  at  a 
point  about  30  rods  west  of  where  the  Belding  ditch 
took  the  road,  and  utilizing  a  borrow-pit  which  had 
been_  excavated  in  grading  the  road.  The  borrow-pit 
was  carried  down  the  road  a  short  distance  and  then 
the  ditch  crossed  the  highway  through  a  new  culvert. 
Plaintiff's  drain  did  not  reach  the  sink  in  section  5 
at  all,  but  an  entirely  new  ditch  through  that  section 
was  constructed  by  plaintiff,  for  more  than  160  rods, 
where  it  connected  with  an  enlargement  of  the  Pea- 
cock-Brosnan  ditch,  and  was  extended  to  the  Malheur 
River. 

We  are  not  concerned  with  the  question  regarding 
defendants '  claim  of  a  prescriptive  right  to  dump  their 
waste  water  in  the  sink  on  section  5,  for  that  subject 
is  not  an  issue,  nor  are  the  owners  made  parties 
herein.  'Certainly  the  evidence  does  not  disclose  any 
prescriptive  right  in  any  of  the  defendants  to  use 
plaintiff's  ditch,  and  whatever  right  they  may  have 
had  by  virtue  of  the  arrangement  with  Belding,  re- 
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garding  the  right  of  way  across  section  8,  was  finally 
disposed  of  by  the  judgment  in  the  condemnation  pro- 
ceeding. We  conclude,  therefore,  that  the  decree  of 
the  trial  court  -should  be  affirmed,  and  it  is  so  ordered. 

Affublmxd. 
Habbib^  J.i  not  sitting. 


Denied  February  25,  1919. 

On  Pbtttion  for  Beheabinq. 

(178  Pac.  796.) 

Appellants  file  petition  for  rehearing.    Dbkied. 

Mr.  Ralph  W.  Swagler,  Mr.  WUHam  H.  Brooke  and 
Mr.  C.  McGonagill,  for  the  petition. 

Mr.  William  E.  Lees,  contra. 

In  Banc. 

BUBNETT,  J. — The  petition  for  rehearing  presses 
upon  our  attention  a  construction  of  the  evidence 
which  the  defendants  claim  shows  that  they  have  a 
prescriptive  right  superior  to  that  asserted  by  the 
plaintiff  for  the  disposal  by  drainage  of  the  surplus 
water  in  their  irrigation  operations.  A  consideration 
of  the  pleadings,  however,  renders  it  unnecessary  to 
enter  upon  a  new  discussion  of  the  testimony. 

The  plaintiff  says  in  substance  that  it  has  con- 
structed a  drainage  ditch  which  it  describes,  and  that 
without  any  right  thereto  the  defendants  have  per- 
sisted in  using  it  as  a  depositary  of  the  drainage  from 
their  lands,  against  the  will  and  consent  of  the  plain- 
tiff, whereby  the  plaintiff  is  damaged.  The  defend- 
ants deny  all  the  allegations  of  the  complaint.    They 
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then  set  up  their  ownership  as  individuals  of  certain 
tracts  of  land  and  claim  that  for  a  long  period  of  time 
covering  more  than  ten  years  they  have  enjoyed  and 
used  a  natural  drainage  way  from  their  lands  in  the 
northwest  quarter  of  section  8  mentioned  in  the  com- 
plaint, to  and  upon  section  5.  They  do  not  state,  how- 
ever, that  this  natural  drainage  way  of  which  they 
speak  is  identical  with  the  ditch  referred  to  in  the 
plaintiff's  complaint,  nor  do  they  charge  that  the  plain- 
tiff has  interfered  with  their  conduit.  Neither  do  they 
plead  any  right  whatever  to  use  the  ditch  of  which  the 
plaintiff  claims  to  be  the  owner.  In  other  words,  each 
party  has  pleaded  the  ownership  of  a  water-way,  the 
plaintiff  an  artificial  one  and  the  defendants  a  natural 
one.     Neither  claims  that  the  two  are  identical. 

Under  their  denials,  the  defendants  could  show  that 
they  did  not  do  the  acts  complained  of  by  the  plaintiff. 
If  they  claimed  any  right  to  use  the  plaintiff's  ditch 
they  should  have  pleaded  it.  In  short,  so  far  as  the 
pleadings  show,  the  defendants  do  not  claim  any  right 
in  the  water-way  of  the  plaintiff;  neither  does  the 
plaintiff  assert  any  right  in  the  natural  water-way 
used  by  the  defendants.  On  the  trial  of  the  general 
issue,  however,  there  was  evidence  to  support  the  find- 
ing that  the  defendants  were  discharging  their  drain- 
age into  the  plaintiff's  ditch.  Hence  the  injunction 
wias  properly  granted  and  the  motion  for  rehearing 
must  be  overruled. 

Affirmed.    Behearing  Denied. 
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Argued  December  5,  1918,  affirmed  February  4,  rebearing  denied  Feb- 
ruary 25,  1919. 

JOHNSTON  V.  FITZHUGH. 

-  • 

(178  Pac.  230.) 

Pleading— Work  and  Iia)>or^Siifficie!Qcy  of  Oo^iAalnt  After  Vecdlct. 

1.'  Complaint  for  wojk,  labor  and  services  performed  by  plaintiff 
for  defendant  at  his  special  request,  between  certain  dates,  at  an 
agreed  rate  per  month,  in  a  certain  sum,  no  part  of  which  had  been 
paid,  except  a  less  specified  sum,  held  sufficient,  at  least  after  verdict, 
to  sustain  judgment  for  plaintiff;  no  objection  having  been  tciken  by 
demurrer  or  motion. 

Pleading — OondvalonB. 

2.  Averment  that  defendant  was  indebted  to  plaintiff  for  services 
performed,  and  that  a  certain  balance  was  due,  held  not  objectionable 
as  a  conclusion  of  law.  * 

Bvldenco—Admiaeion— Absence  of  Showing  of  Authority. 

3.  In  action  for  work,  labor  and  services  in  defendant's  store,  de- 
fendant's testimony  that  third  person  told  him  in  plaintiff's  absence 
that  latter,  or  one  of  the  boys,  would  have  to  stay  in  store  to  look 
after  interests  of  third  person's  company  until  sale  to  defendant  was 
consummated,  held  properly  stricken,  in  absence  of  showing  of  au- 
thority in  third  person  thus  to  bind  plaintiff. 

Evidence — TOlephone  Oonvenatlon. 

4.  In  action  for  work,  labor  and  services  rendered  defendant  pur- 
chaser of  store,  witness  could  detail  plaintiff's  part  of  a  telephone 
conversation  between  plaintiff  and  defendant,  conversation  not  being 
inadmissible  because  witness  could  not  give  whole. 

[As  to  conversations  by  telephone  as  evidence,  see  note  in  Ann. 
Oaa.  1916E,  977.] 

Appeal  and  Error — ^Harmless  Error^Exdnsion  of  Evidence. 

5.  In  action  for  work,  labor  and  services  by  plaintiff  for  de- 
fendant, purchaser  of  store,  exclusion  of  testimony  as  to  plaintiff's 
end  of  telephone  conversation  with  defendant,  which  evidence  was 
merely  cumulative  of  admitted  fact,  held  harmless  to  defendant. 

From  Lane :  George  F.  Skipworth,  Judge. 

Department  1. 

The  plaintiflF^s  grievance  is  thus  stated  in  his  com- 
plaint : 

''That  the  said  defendant  is  indebted  to  the  plain- 
tiff for  work,  labor  and  services  rendered  and  per- 
formed by  the  plaintiff  for  the  defendant  at  his  special 
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instance  and  request,  on  and  between  the  twenty-eighth 
day  of  November,  1916,  and  the  first  day  of  February, 
1917,  at  the  agreed  rate  of  $75  per  month,  in  the  sum 
of  $157.50,  and  that  the  whole  amount  thereof  became 
due  and  payable  on  the  first  day  of  February,  1917,  no 
part  of  which  has  been  paid,  save  and  except  that  be- 
tween the  dates  aforesaid,  the  defendant  paid  to  the 
plaintiff  in  cash  and  merchandise, 'the  sum  of  $13.44, 
leaving  a  balance  of  $144.06  due  and  owing  the  plain- 
tiff of  and  from  the  defendant  on  account  of  such  work, 
labor  and  services  so  rendered  and  performed  as 
aforesaid.'' 

The  answer  denies  the  whole  complaint.  There  was 
a  verdict  and  judgment  for  the  plaintiff  and  the  de- 
fendant appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  E.  Slattery. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  0.  H.  Foster. 

BURNETT,  J. — ^It  appears  in  evidence  that  the  de- 
fendant traded  for  a  store  and  its  contents  owned  by 
the  Quayle- Johnston  Company  in  Eugene.  He  claimed 
at  the  trial  that  it  was  represented  to  him  the  stock 
would  not  amount  in  value  to  exceed  $1,500 ;  that  it  in- 
ventoried $2,600  and  that  he  refused  to  take  it  at  more 
than  $1,500,  so  that  the  negotiations  were  prolonged 
for  something  like  three  months  before  the  deal  was 
closed,  although  he  took  over  the  building  and  part  of 
the  goods  when  the  inventory  was  finished.  The 
plaintiff  claims  that  about  November  28,  1916,  on  re- 
ceipt of  the  inventory,  the  defendant  employed  him 
at  $75  per  month  to  manage  the  business  for  him.  The 
defendant  denies  all  this.  The  deal  transferring  the 
concern  was  finally  completed  about  January  25, 1917. 
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1,  2.  The  first  assignment  of  error  is  that  the  conrt 
rendered  a  judgment  in  favor  of  the  plaintiff,  on  a 
complaint  which  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  It  is  urged  that  the  state- 
ment that  the  defendant  is  indebted  to  the  plaintiff, 
and,  further,  that  a  certain  balance  is  due  and  owing 
to  the  plaintiff  from  the  defendant,  are  conclusions  of 
law.  It  is  contended  also  that  the  complaint  does  not 
aver  that  the  defendant  agreed  to  pay  the  plaintiff 
anything  for  his  services  and  that  it  does  not  aver 
their  reasonable  market  value.  The  case  of  Bowen  v. 
Emmerson,  3  Or.  452,  is  cited  by  the  defendant  in  sup- 
port of  his  contention.  There  the  complaint  only 
alleged  that: 

'  *  On  or  about  the  eighteenth  day  of  February,  1868, 
plaintiffs  sold  and  delivered  to  the  defendant  4,000 
pounds  of  flour,  and  that  the  same  was  worth  $212.*' 

That  case  decided  in  effect  that  a  breach  of  contract, 
whether  express  or  implied,  must  be  alleged  by  one 
who  would  recover  on  it,  and  is  distinguished  by  the 
later  case  of  Pioneer  Hardware  Co.  v.  Farrin,  55  Or. 
590  (107  Pac.  456),  where  Mr.  Chief  Justice  Moorb, 
speaking  for  the  court,  said : 

**It  is  doubtful  if  the  decision  in  that  case  {Bowen 
V.  Emmerson)  is  based  on  principle,  for  the  rule  is 
quite  well  settled  that,  where  a  sale  and  delivery  of 
goods  is  alleged,  and  nothing  is  said  in  the  pleading 
about  the  time  of  payment,  it  will  be  presumed  that 
payment  was  to  have  been  made  on  delivery." 

Speaking  also  of  the  promise  to  pay,  the  opinion 
there  contains  this  language : 

'*It  will  be  remembered  it  is  stated  as  a  cause  of 
action  that  at  the  special  instance  and  request  of  the 
defendant  the  plaintiff  sold  and  delivered  to  him  goods, 
wares,  merchandise,  etc.,  and  performed  for  him  labor 
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and  services,  but  no  promise  to  pay  therefor  is  alleged 
in  the  complaint.  Xor  was  snch  an  averment  requi- 
site, for  an  allegation  therein  of  a  sale  and  delivery 
of  goods  and  of  the  performance  of  labor  which  were 
made  and  rendered  at  the  special  instance  and  request 
of  the  defendant  necessarily  implies  a  promise  on  his 
part  to  pay  the  reasonable  value  thereof." 

The  form  of  the  complaint  in  the  instant  case  is  sub- 
stantially like  one  approved  in  18  Enc.  Forms,  1065. 
It  is  asserted  that  the  labor  and  services  were  ren- 
dered and  performed  by  the  plaintiflF  for  the  defend- 
ant at  his  special  instance  and  request,  during  certain 
dates,  at  an  agreed  rate,  amounting  to  a  certain  sum 
stated,  no  part  of  which  has  been  paid  except  a  cer- 
tain other  sum  stated.  The  defendant  had  notice  of 
the  grounds  of  the  plaintiff's  complaint,  sufficient  at 
least  after  the  verdict  to  sustain  a  judgment,  no  objec- 
tion having  been  taken  by  demurrer  or  motion. 

3.  The  next  assignment  is  in  substance  that  the 
court  erred  in  striking  out  some  testimony  given  by 
the  defendant  to  the  effect  that  Mr.  Quayle  told  him 
in  the  absence  of  the  plaintiff  that  the  latter  or  "one 
of  the  boys*'  would  have  to  stay  in  the  store  to  look 
after  the  interests  of  the  Quayle-Johnston  Company, 
until  the  sale  was  finally  consummated.  No  authority 
to  Quayle  thus  to  bind  Johnston  was  shown  and  hence 
in  the  absence  of  the  latter  the  unauthorized  declara- 
tion of  Quayle  could  not  be  shown.  The  defendant 
claims  as  error  that  the  court  said  in  the  presence  of 
the  jury  that  Quayle  could  not  make  a  contract  that 
would  bind  Johnston.  The  bill  of  exceptions,  how- 
ever, does  not  disclose  that  the  defendant  made  any 
objection  to  this  language  of  the  court. 

4.  The  principal  attack  upon  the  proceedings  of  the 
court  is  based  upon  the  refusal  of  the  trial  judge  to 
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admit  in  evidence  what  a  witness  heard  of  one  end  of 
a  telephone  conversation  alleged  to  have  taken  place 
between  the  defendant  and  Johnston.  The  witness 
was  a  bookkeeper  employed  by  Fitzhugh  in  connection 
with  the  business  he  had  purchased  and  during  the 
time  the  final  settlement  was  still  pending,  who  pro- 
posed to  tell  what  he  had  heard  Johnston  say  in  a  con- 
versation over  the  telephone.  He  stated  that  he 
*' heard  Mr.  Johnston  call  Mr.  Fitzhugh  ^s  name  and 
that  he  was  talking  to  Mr.  Fitzhugh  without  any  ques- 
tion.*' When  asked  to  state  what  he  heard  Johnston 
say,  the  court  sustained  the  objection  that  it  was  in- 
competent, irrelevant  and  imimaterial,  and  that  the 
witness  heard  but  one  end  of  the  conversation,  giving 
as  a  ground  therefor  that 

'^A  witness  is  not  entitled  to  give  a  part  of  the  con- 
versation unless  he  can  give  the  entire  conversation. 
It  would  be  wrong  and  prejudicial. ' ' 

The  defendant  excepted  and  stated  that : 

''We  expect  to  show  by  this  witness  in  substance, 
the  following  conversation  over  the  telephone:  That 
Mr.  Johnston  in  this  conversation  asked  Mr.  Fitzhugh 
to  make  a  settlement  and  complete  the  transaction  be- 
tween them.  That  Mr.  Quayle  was  gone;  that  Mr. 
Fitzhugh  refused  to  acknowledge  Mr.  Johnston  in  the 
deal  at  all.  *' 

The  objection  was  again  urged  to  the  offer  and  sus- 
tained. We  deduce  from  a  somewhat  extended  exam- 
ination of  the  decisions  that  a  telephone  conversation 
properly  identified  may  be  introduced  in  evidence  on 
the  same  ground  as  any  other  conversation,  provided 
it  is  otherwise  competent  testimony.  Another  prin- 
ciple is  that  where  a  party  installs  in  his  place  of  busi- 
ness a  telephone  connected  with  a  public  system,  he 
impliedly  invites  communication  with  himself  by  that 
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means,  with  the  added  condition  that  one  may  nse  that 
means  of  communicating  with  a  business  office  with- 
out being  able  to  recognize  the  voice  of  a  person  an- 
swering a  call  there  as  to  affairs  which  one  would  be 
authorized  to  transact  with  another  apparently  in 
charge  of  the  business,  for  instance,  a  salesman  behind 
the  counter  in  a  mercantile  establishment,  a  cashier  at 
the  window  in  a  bank,  and  the  like.  K  it  is  necessary 
to  bind  a  particular  person  over  the  telephone,  the 
identity  of  the  person  must  be  established  to  support 
the  conversation,  but  this  may  be  done  by  means  of 
circumstantial  evidence.  If  it  is  established  prima 
facie  either  directly  or  by  circumstantial  evidence  that 
the  conversation  took  place  between  individuals  who 
could  be  bound  by  the  same  if  carried  on  face  to  face, 
it  is  competent  for  a  bystander  to  narrate  that  part 
of  the  conversation  which  he  hears,  provided  always 
that  the  statements  which  he  heard  are  competent  evi- 
dence.    The  reason  given  by  the  court  to  the  effect 

• 

that  a  witness  could  not  give  part  of  the  conversation 
unless  he  could  give  all  of  it,  is  fallacious.  It  often 
happens  that  a  witness  can  remember  some  part  of  the 
transaction  and  not  others,  but  this  does  not  exclude 
what  he  knows  or  remembers.  It  is  true  that  **when 
part  of  an  act,  declaration,  conversation  or  writing  is 
given  in  evidence  by  one  party,  the  whole,  on  the  same 
subject,  may  be  inquired  into  by  the  other ^':  Section 
711,  L.  0.  L.  This,  however,  does  not  require  that  the 
account  of  the  act,  declaration  or  conversation  must 
come  entirely  from  the  mouth  of  any  single  witness. 
It  is  rare  in  any  case  that  any  one  witness  may  be  able 
to  testify  to  all  the  facts  and  circumstances  involved 
in  the  contention.  Generally,  evidence  is  made  up  of 
'Mine  upon  line,  here  a  little  and  there  a  little":  Isa. 
xxviii;  10.    We  can  easily  conceive  of  an  instance 
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where  a  man  talking  through  a  telephone  might  make 
an  admission  against  his  own  interest  which  wonld  be 
material  even  if  made  to  a  blank  wall ;  yet  it  ought  not 
to  be  excluded  from  the  evidence  when  narrated  by 
one  who  stood  by  and  saw  and  heard  him  talk  into  the 
instrument.  The  objection  to  statements  made  over 
a  telephone  to  an  unseen  party,  goes  not  so  much  to 
their  competency  as  to  their  weight,  and  in  most  of  the 
precedents  on  the  subject  this  idea  is  given  promi- 
nence. Whether  the  conversation  and  participants 
are  identified,  must  in  the  nature  of  things  depend 
upon  the  circumstances  of  each  case,  where  there  is 
no  direct  statement  that  the  voice  of  the  individual  at 
the  other  end  of  the  line  was  recognized.  But  the 
principle  is  that  the  identification  of  the  parties  and 
the  conversation  may  be  proved,  not  only  by  direct, 
but  also  by  circumstantial  evidence.  There  must  be  at 
least  a  prima  facie  showing  of  a  situation  equivalent 
to  what  would  be  required  if  the  participants  in  the 
conversation  were  face  to  face.  In  other  words,  the 
conversation  must  be  such  as  would  be  admissible  if 
those  talking  were  in  the  immediate  presence  and 
hearing  of  each  other  and  it  must  be  established  prima 
facie  either  directly  or  by  circumstantial  evidence  that 
the  participants  in  the  telephone  conversation  are  per- 
sons whose  utterances  are  competent  evidence.  It  is 
thus  stated  in  Wolfe  v.  Missouri  Pacific  Ry.  Co.,  97 
Mo.  473  (11  S.  W.  49, 10  Am.  St.  Rep.  331,  3  L.  E.  A. 
539): 

*'When  a  person  places  himself  in  connection  with 
the  telephone  system  through  an  instrument  in  his 
office,  he  thereby  invites  communication  in  relation  to 
his  business,  through  that  channel.  Conversations  so 
held  are  admissible  in  evidence,  as  personal  interviews 
by  a  customer  with  an  unknown  clerk  in  charge  of  an 
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ordinary  shop  would  be  in  relation  to  the  business 
there  carried  on.  The  fact  that  the  voice  at  the  tele- 
phone was  not  identified  does  not  render  the  conversa- 
tion inadmissible/' 

In  St.  Panl  Fire  dk  Marine  Ins.  Co.  v.  McQuaid,  114 
Miss.  430  (75  South.  255),  it  was  said: 

**As  to  the  law  touching  conversations  over  tele- 
phones :  We  think  the  law  is  well  settled  that  such  con- 
versations are  admissible  in  evidence.  The  fact  that 
the  voice  at  the  telephone  is  not  identified  does  not 
render  the  conversation  inadmissible.  The  weight  to 
be  given  such  evidence  is  largely  left  to  the  jury,  or 
to  the  chancellor,  when  the  case  is  tried  without  a 
jury. ' ' 

The  cases  on  the  subject  are  collected  in  the  note  to 
Theisen  v.  Detroit  Taxicab  dk  Transfer  Co.,  200  Mich. 
136  (166  N.  W.  901,  L.  R.  A.  1918D,  715).  See,  also, 
Gzowski  Co.  V.  Forst,  20  Ann.  Cas.  704,  and  note ;  Kent 
V.  Cobb,  24  Colo.  App.  264  (133  Pac.  424) ;  Liverpool, 
London  dk  Globe  Ins.  Co.  v.  Hinton,  116  Miss.  754  (77 
South.  662),  and  Hancock  v.  Hartford  Fire  Ins.  Co.,  81 
Misc.  Rep.  159  (142  N.  Y.  Supp.  352).  To  say  that  a 
witness  could  not  detail  a  part  of  a  conversation  with- 
out being  able  to  give  all  of  it,  owing  to  the  fact  that 
one  of  the  participants  was  beyond  his  hearing,  was 
erroneous. 

5.  It  remains  to  be  seen  whether  the  fallacious  rea- 
son vitiated  the  rule  of  the  court  in  excluding  the  evi- 
dence ;  for  a  correct  ruling  may  be  sustained  although 
the  reason  therefor  is  inadequate.  The  issue  in  this 
case  was  whether  or  not  the  defendant  employed  the 
plaintiff.  Although  the  deal  for  the  property  involved 
had  been  only  partially  accomplished,  yet  that  circum- 
stance did  not  prevent  the  defendant  from  employing 
the  plaintiff  in  his  service.    Moreover,  the  fact  sought 
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to  be  established  by  the  conversation  was  to  the  effect 
that  during  the  course  of  the  alleged  employment 
Johnston  was  endeavoring  to  get  Fitzhugh  to  finish  up 
the  deal.  Johnston  admits  this  in  his  testimony,  and 
Fitzhugh,  speaking  as  a  witness,  declared  it.  The 
record  shows  that  there  was  no  controversy  between 
them  on  this  point.  It  seems  that  the  defendant 
wished  to  use  this  fact  as  a  basis  upon  which  to  argue 
to  the  jury  that  Fitzhugh  would  not  likely  employ  any- 
one, especially  Johnston,  in  the  management  of  the 
business,  until  the  deal  was  finally  accomplished.  But 
it  is  without  dispute  that  Fitzhugh  had  in  very  truth 
employed  a  bookkeeper  under  those  circumstances.  It 
is  not  error  to  exclude  cumulative  testimony  on  an  un- 
disputed point:  Morgan  v.  WUfley,  71  Iowa,  212  (32 
N.  W.  265) ;  State  v.  McPherson,  114  Iowa,  492  (87 
N.  W.  421).  Conceding  that  it  was  material  to  prove 
that  Johnston  was  demanding  from  Fitzhugh  that  he 
complete  the  transaction  of  buying  the  business,  it  was 
unnecessary  to  offer  additional  proof  on  that  point 
when  both  parties  admitted  it  to  be  the  case.  More- 
over, our  Code  has  stated : 

'*  Evidence  shall  correspond  with  the  substance  of 
the  material  allegations  and  be  relevant  to  the  ques- 
tion in  dispute.  Collateral  questions  shall  therefore 
be  avoided.  It  is,  however,  within  the  discretion  of 
the  court  to  permit  inquiry  into  a  collateral  fact,  when 
such  fact  is  directly  connected  with  the  question  in  dis- 
pute, and  is  essential  to  its  proper  determination,  or 
when  it  affects  the  credibility  of  a  witness":  Section 
725,  L.  O.  L. 

Governed  by  this  rule,  we  cannot  say  that  the  court 
abused  its  discretion.  It  is  plain  that  no  prejudicial 
error  can  be  predicated  upon  the  refusal  of  the  court 
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to  allow  additional  evidence  of  an  admitted  fact.    The 
judgment  is  affirmed. 

Affibmed.    Bbhbabing  Denied. 

MoBbidb^  C.  J.y  and  Benson  and  SLkSBis,  JJ.,  concur. 


Argaed  December  17,  1918,  affirmed  February  25,  1919. 

PUBOLS  V.  JACOBSEN. 

(177  Pac.  629.) 

BotmcUriea— Acauleiceiiee  In  Boimdarj  Line — ^FeoDce. 

1.  Where  fence  was  for  more  than  twenty  years  acquiesced  in  by 
adjoining  owners  as  boundary  line,  adjoininff  owner  secured  fee-simple 
title  up  to  fence,  though  fence  had  at  times  become  so  dilapidated  that 
cattle  could  get  through. 

[As  to  the  conclusiveness  of  established  boundaries,  see  note  in 
110  Am.  St.  Sq^.  677.] 

Adrerse  PoaseasLon— Title — OonTeyanca. 

2.  Title  secured  by  adverse  possession  is  a  perfect  title. 

Quieting  Title— Incorrect  Deecrlption—Void  Quitclaim  Deed    Olond.  on 
Titte. 

3.  Where,  through  oversight  of  scrivener,  description  in  deed  did 
not  correctly  describe  land  intended  to  be  conveyed,  a  quitclaim  deed 
from  vendor  to  third  party  of  strip  of  land  intended  to  be  conveyed 
by  prior  deed,  though  void,  is  a  cloud  upon  grantee's  title. 

XSJectment— CrosB-blll — Cloud  on  Title— Title  by  Advene  Poweeeloii. 

4.  Where  grantor  intended  to  convey  strip  of  land  which,  through 
oversight  of  scrivener,  was  not  described  in  deed,  and  grantor  subse- 
quently quitclaimed  such  strip  to  third  party^  who  brought  ejectment 
action  against  grantee  in  prior  deed,  equity  had  jurisdiction  of 
grantee's  cross-bill  to  correct  mistake  in  prior  deed  and  to  remove 
cloud  from  his  title  created  by  auitclaim  deed,  and  to  enjoin  ejectment 
action  though  grantor  originally  obtained  title  to  land  by  advene 
possessioli. 

From  Washington :  James  U.  Campbell,  Judge. 

Department  1. 

Defendant  Jacobsen  began  an  action  in  ejectment 
against  the  plaintiff,  whereby  he  sought  to  recover  pos- 
session of  8.64  acres  of  land  in  Washington  County. 
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An  answer  was  filed  therein  denying  the  material  alle- 
gations of  the  complaint,  and  aflSrmatively  alleging 
that  his  defense,  together  with  certain  affirmative  re- 
lief were  based  npon  facts  and  conditions  cognizable 
only  in  a  court  of  equity.  He  then  filed  a  cross-bill  in 
equity.  From  this  pleading  it  appears  that  plaintiflf 
and  the  defendant  Peder  Jacobsen  are  the  several 
owners  of  two  tracts  of  land,  both  of  which  are  in  the 
east  half  of  the  David  T.  Lenox  Donation  Land  Claim, 
Jacobsen  claiming  title  under  a  deed  executed  in  1888, 
wherein  his  land  is  described  as  ''the  east  one  half  of 
the  east  one  half  of  the  donation  land  claim  of  D.  T. 
Lenox  and  wife,*'  excepting  therefrom  a  two-acre 
tract,  which  was  used  as  a  cemetery.  Plaintiff's  land 
is  a  portion  of  the  west  half  of  the  east  half  of  the  same 
donation  claim,  and  was  conveyed  to  him  by  the  de- 
fendants Christensen  en  November  10, 1910,  by  a  deed 
in  which  it  is  contended  that  there  was  a  mutual  mis- 
take in  the  description,  whereby  the  land  in  contro- 
versy was  omitted  therefrom.  It  is  alleged  that  the 
lands  of  plaintiff  and  Jacobsen  were  separated  by  a 
fence  at  the  time  when  the  latter  purchased  his  tract 
in  1888 ;  that  he  and  his  grantor  recognized  the  fence 
as  the  boundary  between  the  two  tracts,  and  that  plain- 
tiff and  his  predecessors  in  interest  have  been  in  the 
adverse  possession  of  the  disputed  tract  for  thirty 
years.  It  is  also  asserted  that  in  1913,  Jacobsen  pro- 
cured the  county  surveyor  to  make  a  survey  of  his 
land,  and  then  discovered,  for  the  first  time,  that  the 
fence  was  not  on  the  true  boundary  line  between  the 
two  farms,  and  with  knowledge  of  the  mutual  mistake 
of  the  parties  to  plaintiff's  deed,  by  deceitful  and 
fraudulent  representations,  and  by  fraudulently  con- 
cealing his  intention  to  claim  a  part  of  the  land  sold 
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by  the  Christensens  to  plaintiff  and  by  falsely  pretend- 
ing and  leading  them  to  believe  that  he  was  only  seek- 
ing to  quiet  his  title  to  the  land  lying  on  the  east  side 
of  the  fence,  obtained  from  the  Christensens  a  quit- 
claim deed  to  the  land  in  dispute,  and  that  such  deed 
was  without  consideration.  The  prayer  is  for  a  de- 
cree correcting  the  mistake  in  plaintiff's  deed,  remov- 
ing the  cloud,  created  by  the  quitclaim  deed,  from  his 
title,  and  enjoining  the  prosecution  of  the  action  at 
law. 

The  defendants  Christensen  answered  admitting  all 
of  the  allegations  of  the  complaint,  and  pleading 
aflSrmatively  that  for  more  than  twenty  years  prior  to 
the  date  of  their  sale  to  plaintiff,  they  and  their  prede- 
cessors in  interest  had  been  in  the  adverse  possession 
of  the  disputed  land,  and  that  it  was  a  portion  of  the 
tract  which  they  had  sold  and  intended  to  convey  to 
plaintiff  by  the  deed  of  November  10,  1910.  Prac- 
tically all  of  the  allegations  of  the  complaint  are  re- 
iterated in  this  answer,  including  the  averment  of 
fraud  on  the  part  of  Jacobsen  in  procuring  the  quit- 
claim deed  in  1913,  and  they  conclude  with  a  prayer 
for  the  cancellation  thereof. 

The  defendant  Jacobsen  answered,  denying  the 
material  allegations  of  the  complaint,  and  plead 
aflSrmatively  that  he  has  been  the  owner  of  the  land  in 
controversy  since  August  18,  1888,  and  that  in  1913 
he  and  the  plaintiff,  because  the  boundary  line  between 
their  tracts  of  land  was  indefinite  and  uncertain,  en- 
tered into  a  mutual  agreement  to  employ  the  county 
surveyor  to  survey,  and  fix  upon  the  ground  the  true 
boundary  line,  in  accordance  with  the  descriptions  in 
their  several  deeds ;  that  in  pursuance  of  such  agree- 
ment they  did  jointly  employ  the  county  surveyor  to 
establish  such  line,  which  he  then  did,  with  the  result 
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that  the  land  now  in  dispute  was  then  determined  to 
belong  to  Jacobsen,  and  that  in  order  to  confirm  his 
title  thereto,  he  procured  from  the  Christensens,  the 
quitclaim  deed  mentioned  in  the  complaint.  He  also 
filed  an  answer  to  the  answer  of  the  Christensens, 
denying  the  material  allegations  thereof. 

Replies  having  been  filed  to  tjiese  answers,  there  was 
a  trial  resulting  in  a  decree  in  favor  of  the  plaintiff, 
granting  the  relief  prayed  for,  and  the  defendant 
Jacobsen  appeals.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  R.  F.  Peters  and  Mr.  Wm.  O.  Hare,  with  an  oral 
argument  by  Mr.  Peters. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Edmund  B.  Tongue  and  Mr.  Thomas  H.  Tongue, 
Jr.,  with  an  oral  argument  by  Mr.  Edmvmd  B.  Tongue. 

BENSON,  J.— The  trial  court  made  findings  of  fact 
substantially  in  accord  with  the  allegations  of  the  com- 
plaint. We  have  read  the  evidence  with  great  care 
and  are  satisfied  that  these  findings  are  fully  justified. 

1.  From  the  testimony  it  appears  that  for  at  least 
twenty  years  the  plaintifiF  and  his  predecessors  have 
occupied  his  farm,  claiming  to  oy?^n  the  land  up  to  the 
fence  on  the  westerly  side,  and  the  defendant  Jacob- 
sen  had  always  acquiesced  in  this  line,  never  suspect- 
ing that  he  had  any  claim  to  a  portion  of  the  land  on 
the  easterly  side  of  the  fence  until  he  had  the  survey 
made  in  1913.  The  fence  had  been  originally  con- 
structed of  logs  and  brush,  subsequently  replaced* 
partly  by  rail  fence,  partly  by  wire  fence,  and  a  por- 
tion of  it  still  consists  of  brush  and  logs.  It  has  at 
times  become  dilapidated,  so  that  cattle  could  get 
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through,  but  has  at  all  times  continued  to  be  the  recog- 
nized boundary  line  of  the  two  farms.  This  condition 
is  sufficient,  if  continued  for  ten  years,  to  establish  a 
fee-simple  title  in  the  plaintiflF :  Ra/msetf  v.  Ogden,  23 
Or.  347  (31  Pac.  778).  The  evidence  discloses  that 
such  condition  had  existed  for  more  than  the  pre- 
scribed time  at  the  date  when  Mrs.  Christensen  and 
her  husband  conveyed  the  land  to  plaintiff.  She  then 
had  a  perfect  title  to  all  of  the  land  within  her  inclos- 
ure,  and  undertook  to  convey  it  all  to  Pubols,  for  the 
sum  of  $14,000.  By  an  oversight  of  the  scrivener,  the 
description  did  not  correctly  describe  the  land  which 
was  intended  to  be  conveyed — an  error  which  was  not 
and  could  not  be  discovered  except  by  the  actual  sur- 
vey made  by  the  county  surveyor.  Jacobsen  then  pro- 
cured a  quitclaim  deed  to  be  executed  by  Mrs.  Chris- 
tensen and  her  husband,  covering  the  8.64  acres  of 
land  which  he  sought  to  acquire  by  establishing  the 
true  boundary.  He  concealed  from  her  the  fact  that 
a  survey  had  been  made  which  changed  the  boundary 
line,  and  she  was  misled  thereby  into  giving  him  a  quit- 
claim deed  to  land  which  she  had  already  sold  to 
Pubols. 

JDefendant  Jacobsen  urges  that  the  line  was  estab- 
lished in  1913,  in  accordance  with  the  provisions  of 
Section  2991,  L.  0.  L.,  and  is  therefore  finally  estab- 
lished in  his  favor.  We  think  the  evidence  establishes 
that  no  proceedings  were  taken  under  that  section  of 
the  Code,  but,  on  the  contrary,  they  sought  the  sur- 
veyor for  the  sole  purpose  of  straightening  the  line 
where  the  fence  was  already  established,  in  order  to 
construct  a  new  fence,  and  that  when  the  county  sur- 
veyor undertook  to  do  something  else,  the  plaintiff 
promptly  repudiated  the  proceeding  and  withdrew. 
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2-4.  It  is  also  contended  that  plaintiff  has  not  made 
a  ease  entitling  him  to  equitable  relief,  since  his  title 
rests  entirely  upon  adverse  possession,  which  is  a  com- 
plete defense  to  the  action  in  ejectment.  The  case  of 
South  Portland  Land  Co.  v.  Hunger,  36  Or.  457  (54 
Pac.  815,  60  Pac.  5),  is  opposed  to  this  view,  and  is 
decisive  of  the  question.  Plaintiff  had  purchased  all 
of  the  land  within  the  inclosure,  and  the  Christensens 
had  sold  it  to  him,  and  thought  that  they  had  con- 
veyed it  to  him,  but  by  a  mutual  mistake,  a  small  por- 
tion of  the  land  had  been  omitted  from  the  deed.  It 
may  be  true  that  the  title  of  the  Christensens  to  this 
small  piece  was  acquired  by  adverse  possession,  but  it 
was  nevertheless  a  perfect  title  and  one  which  they 
had  a  right  to  convey,  and  plaintiff  is  entitled  to  have 
his  paper  title  corrected  accordingly.  It  is  equally 
true  that  the  quitcla^im  deed  given  by  the  Christensens 
to  Jacobsen  is  a  cloud  upon  his  title,  even  though  it  is 
void:  Mount  v.  McAulay,  47  Or.  444  (83  Pac.  529).  It 
follows  that  the  relief  which  a  court  of  equity  can  give 
him  is  much  more  efficient  than  could  be  had  in  an  ac- 
tion at  law,  and  he  has  properly  appealed  to  the  equity 
side  of  the  court :  South  Portland  Land  Co.  v.  Hunger, 
36  Or.  457  (54  Pac.  815,  60  Pac.  5) ;  FeUman  v.  Tide- 
water Hill  Co.,  78  Or.  1,  4  (152  Pac.  268) ;  Campbell's 
Gas  Burner  Co.  v.  Hammer,  78  Or.  612  (153  Pac.  475). 

We  conclude  that  the  decree  of  the  lower  court  is  cor- 
rect and  should  be  affirmed,  and  it  is  so  ordered. 

Affibmed. 

Bean^  J.,  and  Bubkett  and  Habbis,  JJ.,  concur. 
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Argued  Febrnaiy  5,  affirmed  February  25,  1919. 

BBIDGES  V.  HUBLBUET. 

(178  Pac.  793.) 

Taxation— Bcstraining  Collectloii— Tender  of  Tfts  Admitted  Doe. 

1.  A  Boit  to  enjoin  the  collection  of  any  tax  in  excess  of  the  balance 
alleged  due  cannot  be  maintained  without  tendering  and  bringing  into 
court  the  tax  admitted  to  be  due. 

[As  to  injunction  to  restrain  the  collection  of  taxes  and  assess- 
ments, see  note  in  69  Am.  Dec  198.] 

Principal  and  Agent  —  Scope  of  Apparent    Authority  —  Pxindpal'e 
BeqponsibUity. 

2.  Where  pla^ntiflfs,  seeking  to  enjoin  the  sheriif  from  collection 
of  taxes,  had  constituted  and  held  out  another  as  their  agent  for  pay- 
ment thereof,  they  were  responsible  for  the  agent's  shortcomings,  and 
the  sheriff  was  not  required  to  notify  plaintiffs  of  their  agent's  attempt 
to  pay  taxes  with  his  own  worthless  checks. 


Taacation— Collection— Payment  by  Worttdtm  Checfc— Beecteion. 

3.  The  sheriff  is  not  authorized  to  collect  less  than  the  one  half  of 
the  tax  due,  and  where  land  owners'  agent  delivered  owners'  checks, 
together  with  his  own,  in  payment  of  tax  due,  the  sheriff,  upon  find- 
ing agent's  check  worthless,  could  rescind  the  transaction,  recover  the 
receipt,  and  return  the  part  paid  to  the  agent. 

E«t<9pel—Fraad— Innocent  Parties-— Party  Making  Fraud  Poeeible. 

4.  Where  plaintiffs  held  one  out  as  their  agent  for  payment  of 
taxes,  and  the  agent  delivered  plaintiffs'  checks,  together  with  his  own 
worthless  check,  to  the  sheriff,  who  returned  to  agent  the  money  re- 
ceived thereon  and  recovered  his  receipt,  the  innocent  plaintiffs,  and 
not  the  innocent  sheriff,  must  bear  the  consequences  of  the  fraud  they 
put  the  agent  in  position  to  perpetrate. 

From  Multnomah :  Bobbet  Tuckbb,  Judge. 

Department  1. 

The  defendant  is  the  sheriff  of  Multnomah  County. 
The  complaint  states  substantially  that  the  three  plain- 
tiffs are  the  owners  of  certain  realty  in  Portland  upon 
which  there  was  due  on  October  4,  1916,  $2,450.08, 
being  the  principal  and  interest  on  the  first  half  of  the 
taxes  for  that  year,  and  on  the  following  day  the  addi- 
tional amount  of  $2,311.40  for  the  remaining  half,  and 
that  about  October  4th  the  plaintiffs  had  an  agreement 
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with  one  W.  Q.  Seckendorf  whereby  he  undertook  to 
pay  the  first  half  of  the  taxes,  in  pursuance  of  which 
he  secured  from  the  sheriff  a  receipt  showing  that  he 
had  performed  his  covenant  in  that  respect.  They 
say  that  he  obtained  from  the  plaintiff  Anna  Herrall 
her  check  for  $462.28  which  he  was  to  apply  in  dis- 
charge of  her  8hai:e  of  the  second  half  of  the  taxes, 
and  that  in  discharge  of  their  proportion  thereof  the 
plaintiffs  Rose  Bridges  and  Kate  Strode  caused  to  be 
delivered  to  the  sheriff  on  October  5th  their  several 
checks  each  for  $924.56  and  that  the  oflScer  afterwards 
collected  the  money  on  the  last  two  checks  aggregating 
$1,849.12.  The  complaint  further  narrates  in  sub- 
stance that  Seckendorf  presented  his  own  check  to  the 
defendant  for  $462.28,  in  payment  of  the  plaintiff  Her- 
rall's  share  of  the  second  half,  but  the  check  was  not 
good  and  the  sheriff  was  unable  to  collect  any  money 
thereon ;  further,  that  the  defendant  issued  his  tax  re- 
ceipt in  the  name  of  **W.  Q.  Seckendorf,  Panama 
Building,  City  of  Portland,**  showing  the  entire  tax 
for  1915  to  be  paid,  which  receipt  Seckendorf  exhib- 
ited to  the  plaintiffs,  whereby  they  were  led  to  believe 
that  the  taxes  had  been  fully  paid  and  that  they  were 
so  informed  by  the  defendant  early  in  October,  1916, 
and  had  no  knowledge  to  the  contrary  until  February 
2,  1917.  It  is  further  stated  that  the  sheriff  dis- 
covered early  in  October,  1916,  that  all  the  checks 
which  Seckendorf  had  delivered  in  payment  of  the 
taxes  were  not  good,  for  want  of  funds  to  pay  them, 
except  the  two  checks  issued  by  the  plaintiffs  Bridges 
and  Strode ;  that  he  gave  no  information  to  any  of  the 
plaintiffs  of  those  facts,  but  that  he  obtained  from 
Seckendorf  the  return  of  the  receipt,  which  the  sheriff 
canceled.  It  appears  from  the  plaintiffs'  pleading 
that  Seckendorf  delivered  another  check  to  the  sheriff 
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about  November  18, 1916,  for  $5,085.00  for  the  purpose 
of  discharging  all  the  taxes,  interest  and  penalties, 
which  check  also  turned  out  to  be  worthless.  It  is 
said,  too,  that  the  sheriff  at  first  marked  the  taxes 
paid,  but  on  the  discovery  of  the  worthlessness  of  the 
checks  as  stated,  he  obtained  a  return  of  the  receipt 
from  Seckendorf,  canceled  it  and  marked  the  cancella- 
tion on  the  assessment-roll,  but  that  he  did  not  return 
to  the  plaintiffs  Bridges  and  Strode  the  money  which 
he  had  collected  on  their  checks;  neither  did  he  give 
them  credit  for  the  payment,  notwithstanding  all  of 
which,  he  has  advertised  the  property  for  sale  f6r  de- 
linquency for  the  entire  amount  of  the  taxes,  interest, 
penalties  and  costs. 

The  plaintiffs  claim  that  on  October  4th  and  5th  they 
were  ready,  able  and  willing  to  pay  all  of  the  taxes 
then  due  upon  the  property  and  are  now  ready  and 
willing  to  pay  whatever  tax  the  court  shall  agree  they 
should  pay,  which  they  allege  to  be  $2,912.36.  Con- 
tending that  the  conduct  of  the  defendant  in  adver- 
tising the  property  constitutes  a  cloud  upon  their  title, 
they  pray  that  the  court  will  adjudge  that  they  owe 
$2,912.36  and  no  more,  in  full  payment  for  all  tax 
charges  against  the  property  for  1915;  that  the  de- 
fendant be  required  to  satisfy  the  taxes  in  full  upon 
the  county  record,  and  be  enjoined  from  advertising 
the  property  as  delinquent,  and  for  further  relief. 

After  certain  denials  the  substance  of  the  answer  is 
that  Seckendorf  was  the  authorized  agent  of  the  plain- 
tiffs for  the  payment  of  the  taxes;  that  he  as  such 
agent  gave  the  defendant  his  check  for  the  first  half 
of  the  taxes,  but  that  there  were  no  funds  in  the  bank 
upon  which  it  was  drawn  for  the  payment  thereof,  dis- 
covering which,  the  sheriff  demanded  the  return  of  the 
receipt  issued  therefor.    Thereupon,  in  payment  of  all 
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the  taxes,  Seckendorf  presented  the  two  checks  of  the 
plaintiffs  Bridges  and  Strode  for  $924.56  each,  aggre- 
gating $1,849.12,  together  with  other  checks  which  were 
useless  as  afterwards  discovered,  whereby  the  sheriff 
was  induced  to  issue  a  receipt  in  full,  but  having  soon 
afterwards  ascertained  the  worthlessness  of  all  the 
checks  except  those  of  the  plaintiffs  Bridges  and 
Strode,  he  demanded  a  return  of  the  receipt  in  full  and 
gave  back  to  Seckendorf  on  his  demand  the  bad  checks 
and  the  sheriff's  check  on  his  own  bank  for  the  aggre- 
gate amount  of  the  valid  Bridges  and  Strode  checks, 
which  latter  in  the  meantime  he  had  deposited  to  his 
credit  in  another  bank. 

The  new  matter  of  the  answer  was  challenged  by  the 
reply.  From  a  decree  dismissing  the  suit  the  plain- 
tiffs appeal.  Affibmbd. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Ralph  R.  Duniway. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Hurlburt  &  Layton,  Mr.  Paul  P.  Farrens  and 
Messrs.  Piatt  (&  Piatt,  with  oral  arguments  by  Mr. 
Wm.  B.  Layton  and  Mr.  Farrens. 

BURNETT,  J.— 1.  Virtually  this  is  a  suit  to  en- 
join collection  of  any  tax  in  excess  of  the  balance  that 
would  have  remained  after  deducting  $1,849.12  as  of 
date  October  5,  1916,  from  the  total  charge  as  it  then 
stood.  This  cannot  be  accomplished  without  tender- 
ing and  bringing  into  court  the  amount  of  tax  admitted 
to  be  due.  The  Oregon  cases  on  this  point  are  col- 
lated by  Mr.  Justice  Bean  in  Cannon  v.  Hood  River 
Irr.  List,  79  Or.  71  (154  Pac.  397). 

2.  The  complaint  shows  that  the  plaintiffs  had 
agreed  with  Seckendorf  that  he  should  pay  the  first 
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half  of  the  taxes.  This  constituted  him  their  agent 
for  that  purpose  and,  in  the  absence  of  the  defendant's 
knowledge  to  the  contrary,  amounted  to  holding  him 
out  as  their  representative  in  the  settlement  of  all  the 
taxes.  The  plaintiffs  do  not  claim  that  the  sheriff  had 
any  notice  whatever  of  the  limitations  upon  his  com- 
mission in  that  behalf.  So  far  as  the  record  discloses, 
Seckendorf  in  his  dealings  with  the  sheriff  was  acting 
in  the  apparent  scope  of  his  authority  respecting  the 
whole  of  the  taxes.  He  was  the  intermediary  which 
the  plaintiffs  had  established  in  their  dealings  with 
the  sheriff.  The  latter  had  a  right  to  regard  him  as 
their  representative.  For  all  that  appears  in  the  evi- 
dence, the  defendant  was  entitled  to  believe  that  the 
crooked  dealings  of  Seckendorf  were  due  to  the  acqui- 
escence or  default  of  the  plaintiffs  themselves.  In 
other  words,  having  held  Seckendorf  out  as  their 
representative,  the  plaintiffs  were  responsible  for  his 
shortcomings.  Nor  was  it  incumbent  upon  the  sheriff 
to  notify  the  plaintiffs  of  the  wrongdoings  of  Seck- 
endorf. 

3.  Our  statute  permits  one  half  of  the  taxes  to  be 
paid  on  April  5th  of  each  year  and  the  last  half  on 
October  5th  of  the  same  year,  subject  to  an  interest 
charge  for  nonpayment.  The  tax-collector  is  not  au- 
thorized to  receive  less  than  that  amount  in  discharge 
of  taxes.  On  discovery  of  the  deceit  of  Seckendorf 
the  sheriff  had  a  right  to  rescind  the  transaction  of 
which  it  was  a  part  and  in  doing  so  he  was  justified  in 
returning  all  that  he  had  received  by  virtue  of  the 
transaction,  when  demanding  a  return  of  the  receipt 
he  had  issued.  In  doing  that  he  was  entitled  to  re- 
turn the  checks  to  the  person  from  whom  he  had  re- 
ceived them.  In  our  judgment,  the  great  preponder- 
ance of  the  testimony  is  to  the  effect  that  the  sheriff 
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received  not  only  the  sham  checks,  But  the  valid 
Bridges  and  Strode  checks  direct  from  Seckendorf. 
Mrs.  Strode 's  son  was  the  only  witness  who  testified  in 
behalf  of  the  plaintiffs  in  support  of  their  allegation 
that  Mrs.  Strode  and  Mrs.  Bridges  had  caused  their 
checks  to  be  delivered  to  the  defendant.  The  son, 
however,  in  describing  what  he  had  to  do  with  those 
checks,  said: 

'*  There  seems  to  be  a  dispute  about  that,  but  it  is 
my  honest  contention  and  belief  that  I  mailed  both  of 
those  checks  to  the  sheriff 's  office,  along  with  the  other 
checks  and  statements  which  I  have  here  in  my  pos- 
session.'* 

Seckendorf 's  testimony,  together  with  that  of  the 
deputies  of  the  sheriff  in  charge  of  such  matters,  con- 
stitute a  preponderance  of  the  testimony  to  the  effect 
that  the  two  valid  checks  in  question  were  received 
direct  from  Seckendorf. 

4.  But,  taking  all  the  testimony  together,  independ- 
ent of  whether  the  son  mailed  the  two  checks  to  the 
sheriff  or  whether  they  came  from  Seckendorf  direct, 
the  testimony  plainly  shows  that  the  plaintiffs  held 
out  Seckendorf  as  their  agent  for  the  purpose  of  pay- 
ing the  taxes,  and  the  defendant  was  authorized  to 
treat  with  him  in  that  capacity.  It  seems  to  be  a  case 
where  the  plaintiffs  have  placed  Seckendorf  in  a  posi- 
tion in  which  he  could  act  fraudulently;  that  he  has 
done  so  and  that  the  plaintiffs  must  bear  the  conse- 
quences of  his  wrongdoing,  although  they  themselves 
may  in  fact  be  innocent  of  any  intention  to  deceive: 
Fiore  v.  Ladd,  22  Or.  202  (29  Pac.  435) ;  Copeland  v. 
Tweedle,  61  Or.  303  (122  Pac.  302) ;  Bankers'  National 
Bank  v.  Western  Union  Cold  Storage  Co.,  73  111.  App. 
410 ;  Stoney  Creek  v.  Smalley,  111  Mich.  321  (69  N.  W. 
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722) ;  Hall  v.  Catherine  Creek  Development  Co.,  78  Or. 
585  (153  Pac.  97,  L.  R.  A.  1916A,  996). 
The  decree  of  the  Circuit  Court  is  affirmed. 

Affibmbd. 

McBbidE;  C.  J.|  and  Bekson  and  TLabbis,  JJ.|  concur. 
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FRITZ  V.  RIGGS. 

(178  Pac.  799.) 

Landlord  and  Tenant  —  Leaffea  —  CHnutmctloa  —  Failure  to  Ptocnre 
Iiiquor  Llcenae. 

1.  Wbere  a  lease  of  premises  for  saloon  purposes  provided  that  if, 
for  any  reason,  the  sale  of  liquor  in  the  precinct  should  be  prohibited 
by  law  or  ordinance,  the  lessees  should  have  the  right  upon  30  days' 
notice  to  declare  the  lease  void,  heldf  that  up  to  the  time  prohibition 
went  into  effect  the  lessees  could  not  declare  the  lease  void,  although 
the  municipal  authorities  declined  to  renew  a  license,  on  the  ground 
that  it  would  be  against  public  policy  to  allow  a  saloon  to  be  operated 
at  that  point. 

[As  to  rights  of  landlord  and  tenant  inter  $e  nnder  lease  of 
tenement  for  saloon  purposes  where  subsequently  the  tenant  is 
prohibited  from  using  premises  for  such  purposes,  see  note  in 
Ann.  Oas.  1913E,  262.] 

From  Multnomah:  Robebt  Tuokbb,  Judge. 

Department  1. 

This  is  a  suit  in  the  nature  of  a  cross-bill  to  declare 
canceled  a  lease  from  respondent  to  appellants,  and 
to  enjoin  the  respondent  from  proceeding  in  an  action 
at  law  which  had  been  begun  by  him  to  collect  rent 
from  the  appellants  upon  such  lease.  The  lease  was 
for  a  period  of  ten  years  and  more,  and  would  nor- 
mally expire  the  fifteenth  day  of  October,  1921.  On 
or  about  the  first  day  of  May,  1915,  appellants  noti- 
fied the  respondent,  the  lessor,  that  the  appellants  the 
lessees,  would,  in  thirty  days  from  the  date  of  said 
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notice,  vacate  said  premises  and  declare  said  lease 
nnll  and  void,  for  the  reason  that  the  appellants  had 
been  refused  a  license  by  the  City  of  Portland  to  sell 
or  dispose  of  liquor  in  said  premises.  One  half  of 
the  lower  floor  of  the  demised  premises  was  occupied 
for  saloon  purposes  and  was  so  occupied  at  the  time 
the  lease  was  made.  The  lease  contained  the  follow- 
ing provisions : 

"It  is  hereby  agreed  and  understood  that  the  said 
premises  are  to  be  used  by  the  lessees  as  and  for  a 
saloon  and  for  the  sale  of  liquor  therein,  and  that  there 
shall  be  no  restrictions  by  reason  of  the  same. 

*'It  is  further  agreed  and  understood  between  the 
parties  hereto,  that  if,  prior  to  the  expiration  of  the 
said  term,  any  change  may  be  made  in  the  laws  of  the 
state  of  Oregon,  or  in  the  ordinances  of  the  City  of 
Portland,  applicable  to  the  precinct  in  which  said  de- 
mised premises  are  situated,  which  shall  prevent  the 
use  of  said  premises  for  saloon  purposes,  or  if  for  any 
reason  the  sale  of  liquor  in  said  precinct  shall  be  pro- 
hibited by  law  or  ordinance,  then  and  in  that  event 
the  lessee  shall  have  the  right  upon  giving  thirty  days  * 
notice  in  writing  to  the  said  lessor,  to  declare  the  lease 
null  and  void.'* 

In  response  to  said  cancellation  notice,  respondent 
denied  appellants'  right  to  cancel  the  lease  and  de- 
clined to  treat  the  lease  as  canceled  until  the  first  day 
of  January,  1916,  the  date  when  the  constitutional 
amendment  and  statute  prohibiting  the  sale  of  intoxi- 
cating liquors  would  go  into  effect.  The  question  liti- 
gated was  whether  the  appellants  had  the  right  to  and 
did  cancel  the  lease  as  of  the  first  day  of  June,  1915, 
or  whether  the  lease  remained  in  effect  for  the  re- 
mainder of  the  year,  namely,  until  January  1,  1916. 
In  the  latter  case,  respondent  was  entitled  to  proceed 
with  his  action  at  law  to  collect  the  rent  accruing  after 
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as  well  as  before  June  1st.  The  amended  cross-hill 
does  not  rely  npon  any  change  of  law  or  ordinance, 
but  bases  the  right  to  cancel  solely  upon  allegations 
that  appellants  applied  for  a  liquor  license  the  twenty- 
fifth  day  of  April,  1915,  in  accordance  with  the  require- 
ments of  the  city  ordinance,  and  that  on  April  28, 1915, 
their  application  was  refused.  The  cause,  being  tried 
upon  its  merits,  was  determined  in  favor  of  respond- 
ent and  a  decree  rendered  dismissing  appellants'  suit. 
From  this  decree  plaintiffs  appeal.  Affikmbd. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Ralph  E.  Moody  and  Mr.  A.  Walter  Wolf,  with 
an  oral  argument  by  Mr.  Moody. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Flegel,  Reynolds  d  Flegel,  with  an  oral  argu- 
ment by  Mr.  John  W.  Reynolds. 

4 

McBRIDE,  C.  J. — 1.  As  will  be  observed  from  the 
foregoing  statement,  the  right  to  terminate  the  lease 
was  conditioned  upon  the  happening  of  a  particular 
contingency,  namely:  Such  a  change  in  the  laws  of 
Oregon,  or  the  ordinances  of  the  City  of  Portland,  as 
should  prevent  the  sale  of  liquor  in  the  precinct  where 
the  leased  premises  were  situated. 

There  was  no  change  made  in  the  laws  of  the  state, 
or  in  the  ordinances  of  the  city,  during  the  time  for 
which  defendant  claimed  the  right  to  recover  rent,  and 
the  sale  of  liquor  in  the  precinct  was  not  prohibited 
by  law  or  ordinance.  The  plaintiffs  asked  for  a  re- 
newal of  their  license  but  it  was  refused  by  the  mayor 
and  council  on  the  ground  that  the  building  was  situ- 
ated so  near  one  of  the  public  bridges  across  the  Wil- 
lamette Eiver  that  it  would  be  against  public  policy 
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to  permit  a  saloon  to  be  operated  at  that  point.  The 
smn  and  substance  of  plaintiffs'  contention  is,  that 
having  been  refused  a  license  it  became  impossible 
for  them  to  carry  on  the  business  for  which  the  build- 
ing was  leased,  and  that  they  are  therefore  within  the 
cancellation  clause  before  recited.  While  the  situa- 
tion of  plaintifiFs  is  unfortunate  the  court  cannot  afford 
them  relief.  To  do  so  would  be  to  make  for  the  par- 
ties a  contract  different  from  that  which  they  them- 
selves have  executed.  It  is  well  settled  by  numerous 
decisions  that  the  failure  to  obtain  a  license,  or  the 
failure  to  secure  the  renewal  of  a  license,  to  sell  liquors 
will  not  authorize  the  cancellation  of  a  lease  in  cases 
such  as  the  present:  Burke  v.  San  Francisco  Brew- 
eries, 21  Cal.  App.  198  (131  Pac.  83) ;  Gaston  v.  Gor- 
don, 208  Mass.  265  (94  N.  E.  307) ;  Burgett  v.  Loe6, 
43  Ind.  App!  657  (88  N.  E.  346) ;  Goodrum  Tobacco  Co. 
V.  Potts  Thompson  Liquor  Co.,  133  Ga.  776  (66  S.  E. 
1081,  26  L.  R.  A.  (N.  S.)  498) ;  Lawrence  v.  White,  131 
Ga.  840  (63  S.  E.  631,  15  Ann.  Cas.  1097,  and  notes, 
19  L.  E.  A.  (N.  S.)  966). 

Many  other  decisions  might  be  cited  to  the  same 
effect,  but  it  is  suflScient  to  observe  that  the  vast  weight 
of  authorities  coincides  with  the  views  expressed  in 
those  above  enumerated.  In  this  view  of  the  case  con- 
sideration of  the  other  questions  presented  becomes 
unimportant  and  the  decree  is  affirmed.    Afpirmbd. 

BehsoN;  Harris  and  BxjrnetTi  JJ.,  concur. 
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Argaed  Febmarjr  6,  affirmed  Febrnary  25,  1919. 

HAWOETH  V.  JACKSON. 

(178  Pac.  926.) 

Appeal  and  Error— SeTiew—OcmstrDctlMi  of  Dedsion. 

1.  A  decision  of  the  Supreme  Court,  affirminfi^  a  decree  wMch  pro- 
Tided  that  it  ehoold  be  without  prejudice  to  the  rights  of  the  sue- 
eessf nl  litigants  to  bring  a  suit  of  the  nature  indicated,  is  not  an  ad- 
judication  in  fa^or  of  such  litigants,  and  amounts  to  no  more  than 
a  holding  that  the  decree  affirmed  should  not  be  conaidered  as  a  bar. 

Pleadinj^—OonstmctloiL— Varlaofie  tnm  Oontract 

2.  Where  the  complaint  set  out  the  contract  on  which  suit  was  based, 
heldf  that  the  terms  of  the  contract,  in  so  far  as  they  differed  from  the 
allegations  in  the  complaint,  govern. 

8aleB    Oonditional  Bales. 

3.  Under  contract  of  conditional  sale  of  a  motor  truck,  held  that, 
where  the  buyer  disposed  of  his  interest  in  violation  of  the  agreement, 
the  seller  or  assignee  of  the  seller  might  retake  the  truck  from  pur- 
chasers of  buyer's  interest,  and  keep  payments  as  rental. 

[As  to  conflict  of  laws  in  respect  to  right  of  innocent  purchaser 
from  conditional  vendee,  see  note  in  Ann.  Oas.  1916 A,  880.] 

Salea-^onditlonai  Bale— Notice. 

4:  Where  the  buyer  of  a  motor  truck  under  a  conditional  sale  eon- 
tract  disposed  of  his  interest  in  violation  of  the  contract,  and  the  pur- 
chasers thereof  were  never  recognized  by  the  original  seller,  held 
that,  though  seller  received  payments  thereafter,  the  purchasers  were 
not  entitled  to  notice  of  the  seller's  election  to  claim  default  on 
account  of  failure  to  complete  the  payments. 

From  Multnomah:  Bobebt  Tuoeeb,  Judge. 

Department  1. 

After  alleging  the  corporate  character  of  the  de- 
fendant Hawthorne  Dock  Company,  the  complaint  in 
this  suit  states  that  on  March  26,  1912,  Manning  pur- 
chased from  Riggs  a  Packard  truck  for  $3,815,  one 
half  of  which  was  paid  in  cash  on  that  date  and  that 
at  the  same  time,  as  payment  of  the  balance,  Manning 
made,  executed  and  delivered  to  Riggs  his  promissory 
and  contract  note,  which  is  set  out  in  full  in  the  com- 
plaint. That  instrument  in  the  phrasing  of  an  ordi- 
nary promissory  note  first  provides  for  the  payment 
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of  $1,840  in  four  monthly  installments  of  $460  eaoh, 
with  interest,  the  first  to  be  paid  May  12,  1912,  and 
one  of  the  other  three  on  the  same  day  of  each  of  the 
three  next  succeeding  months.  It  then  proceeds  as 
follows : 

''This  contract  is  given  upon  and  for  the  sole  con- 
sideration that  Frank  C-  Riggs,  hereinafter  referred 
to  as  the  second  party,  has  agreed  that  upon  the  pay- 
ment of  the  sum  above  mentioned,  as  above  set  forth, 
time  being  of  the  essence  thereof,  the  second  party  will 
sell,  transfer  an4  deliver  unto  the  undersigned,  the  fol- 
lowing described  personal  property,  to  wit :  One  Pack- 
ard three-ton  truck  number  31,479,  which  said  prop- 
erty had  been  intrusted  to  the  care  of  the  undersigned. 
It  is  expressly  agreed  that  the  said  property  so  in- 
trusted is  the  property  of  the  second  party,  and  shall 
so  remain  until  the  second  party  shall  make  the  afore- 
said sale  and  transfer,  after  all  payments  have  been 
made,  as  above  provided. 

''The  undersigned  hereby  agrees  to  keep  said  prop- 
erty in  good  repair  and  condition,  and  to  take  the  best 
care  of  the  same,  keeping  it  insured  in  favor  of  the 
said  second  party,  or  his  assigns,  in  a  sum  sufficient 
to  cover  his  or  their  interest  therein  at  all  times.  In 
case  of  default  of  payment  of  any  amount  due,  as 
above  provided,  or  in  case  the  undersigned  shall  part 
with  the  possession  of  the  said  personal  property,  the 
said  second  party  or  his  assigns  shall  have  the  right, 
at  his  or  their  option,  to  the  immediate  possession 
thereof,  and  to  retain  all  sums  previously  paid,  as  the 
agreed  and  reasonable  rental  for  the  use  of  said  per- 
sonal property  by  the  undersigned,  and  this  contract 
shall  then  terminate  and  end,  upon  the  retaking  pos- 
session of  said  personal  property  by  the  said  second 
party,  or  his  assigns.  It  is,  however,  understood  that 
upon  the  failure  of  the  undersigned  to  make  said  pay- 
ments promptly,  as  hereinbefore  provided,  the  second 
party  or  his  assigns  shall  have  the  option  as  to  whether 
he  or  they  shall  receive  back  said  personal  property, 

91  Or.— 18 
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and  shall  have  the  right  and  power  to  determine 
whether  he  or  they  shall  insist  upon  the  payment  of 
the  full  sum,  as  hereinbefore  provided,  and  to  decline 
to  receive  back  said  personal  property,  in  which  event 
the  undersigned  is  to  be  liable  for  the  full  sum  herein- 
before agreed  to  be  paid.'* 

It  is  admitted  that  Biggs  delivered  the  possession 
of  the  truck  to  Manning  and  the  plaintiffs  say  that 
afterwards,  about  April  23,  1912,  Manning,  being  in 
possession  of  the  truck,  sold  and  transferred  to  the 
Haworths  a  half  interest  therein  at  a  price  agreed 
upon  between  them,  and  the  Haworths  then  took  pos- 
session of  the  truck  jointly  with  Manning.  They  fur- 
ther aver  that  prior  to  October  8,  1912,  Manning  sold 
the  remaining  half  interest  in  the  machine  to  the  plain- 
tiff Armstrong,  who  took  possession  thereof  jointly 
with  the  plaintiffs  Haworth.  It  thus  appears  on  the 
face  of  the  complaint  that  Manning  parted  with  the 
possession  of  the  truck  by  transferring  it  to  strangers 
to  the  contract.  It  is  stated  that  the  plaintiffs  or  their 
assignors  paid  to  Biggs  or  his  assigns  all  of  the  con- 
tract price  except  $315  with  interest  thereon;  that 
after  those  payments  had  been  made  Biggs  transferred 
all  of  his  interest  in  the  contract  to  the  defendant 
Jackson,  after  which  the  latter  took  possession  of  the 
truck,  without  notice  to  the  plaintiffs  or  to  either  of 
them,  without  giving  them  an  opportunity  to  redeem 
or  to  pay  off  the  note,  and,  without  any  suit  to  fore- 
close, pretended  to  sell  the  truck  to  the  defendant 
Burpee,  who  afterwards  *'made  an  alleged,  purported 
and  pretended  sale"  thereof  to  the  Hawthorne  Dock 
Company.  Alleging  a  tender  about  December  5, 1912, 
by  the  plaintiffs  Haworth  to  Jackson  of  the  sum  of 
$315  which  he  refused,  and  they  now  bring  into  court, 
the  plaintiffs  pray  that  the  court  fix  the  amount  due 
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on  the  contract,  transfer  by  decree  the  title  of  the 
truck  from  whosoever  may  claim  the  same  to  the  plain- 
tiffs, and  for  further  relief. 

The  defendants  traverse  the  complaint  in  material 
particulars  and,  admitting  the  contract  set  out  in  the 
complaint,  Jackson  claimed  as  assignee  thereof  and  of 
the  truck  by  transfer  from  Biggs.  He  sets  up  a  breach 
of  the  terms  of  the  agreement  by  Manning  in  the  trans- 
fer to  the  Haworths  and  Armstrong,  and  other  viola- 
tions for  want  of  proper  care  of  the  machine  and  a 
demand  of  Manning  that  he  pay  the  balance  claimed, 
his  refusal,  and  avows  the  seizure  of  the  truck.  He 
also  pleads  that  the  plaintiffs  ratified  and  confirmed 
the  seizure  and  entered  into  negotiations  for  the  pur- 
chase of  the  machine  from  Jackson,  which  they  failed 
utterly  to  consummate. 

After  issue  was  joined  on  the  new  matter  in  the  an- 
swers  and  the  court  had  heard  the  testimony  and  argu- 
ment, a  decree  was  entered  dismissing  the  suit,  and 
the  plaintiffs  appeal.  Affibmbd. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Plowden  Stott  and  Mr.  John  T.  McKee,  with  an 
oral  argument  by  Mr.  Stott. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  8.  McCutcJian. 

BURNETT,  J.— This  suit  seems  to  be  an  aftermath 
of  Haworth  v.  Jackson,  reported  in  80  Or.  132  (156 
Pac.  590).  There,  the  effort  was  to  wind  up  the  part- 
nership alleged  to  have  existed  between  the  Haworths 
and  Manning,  and  that  upon  the  settlement  of  the 
accounts  and  the  application  of  the  deposit  of  $315 
upon  the  purchase  price  of  the  truck  the  plaintiffs 
there  be  declared  to  be  the  owners  of  the  truck  and 
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that  the  then  defendants,  Jackson,  Burpee  and  Man- 
ning, be  enjoined  from  claiming  any  interest  in  the 
property.  From  an  adverse  decision  in  the  Circuit 
Court  the  Haworths  appealed  and  it  was  held  here  that 
on  the  merits  of  the  partnership  transaction  there  had 
been  a  settlement  thereof  agreed  to  by  the  former 
partners,  and  that  the  complaint  was  not  sufficient  as 
one  to  redeem  the  truck,  besides  which  there  was  no 
evidence  upon  which  such  a  degree  could  be  framed. 
The  decision  of  the  Circuit  Court  was  affirmed,  but 
**  without  prejudice  to  the  right  of  the  plaintiffs  or  of 
Manning,  or  of  anyone  claiming  under  either  of  them, 
to  bring  suit  to  redeem  the  truck  as  indicated  in 
McDaniel  v.  Chiaramonte,  61  Or.  403  (122  Pac.  33)." 
The  plaintiffs  in  the  present  suit  contend  that  the 
modification  noted  in  the  former  decision  became  the 
law  of  the  case  and  that  they  were  conclusively  given 
the  right  to  redeem  the  truck. 

1.  As  a  preliminary  question,  it  is  necessary  to  de- 
termine the  effect  of  dismissing  a  suit  ^^  without  preju- 
dice.'*  In  the  early  case  of  Lang's  Heirs  v.  Waring, 
25  Ala.  625  (60  Am.  Dec.  533),  in  discussing  this 
phrase  the  court  said: 

**The  effect  of  such  reservation  in  the  decree  for 
dismissal  is  to  prevent  such  decree  from  constituting 
a  bar  to  another  bill  brought  upon  the  same  title ;  but 
it  by  no  means  compromits  the  court  as  a  judicial  de- 
termination in  favor  of  such  title.  In  so  far  as  the 
former  decision  leaves  the  questions  for  discussion 
open,  we  must  address  ourselves  to  them  as  though 
they  were  for  the  first  time  before  us.'' 

Also,  in  Taylor  v.  Slater,  21  R.  1. 104  (41  Atl.  1001), 
the  court  said : 

**The  effect  of  such  a  decree  is  stated  in  Reynolds 
V.  Hennessy,  17  R.  I.  169, 175  (23  Atl.  639),  thus:  ^The 
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intention  and  effect  of  such  a  reservation  in  a  decree 
are,  by  express  terms,  to  prevent  it  from  operating 
as  a  bar  to  another  suit.  A  dismissal  * '  without  preju- 
dice ' '  leaves  the  parties  as  if  no  action  had  been  insti- 
tuted.' It  gives  to  a*  complainant  the  right  to  state 
a  new  and  proper  case,  if  he  can ;  but  it  takes  away  no 
right  of  defense  to  such  suit  on  any  ground,  other  than 
that  of  the  judgment  as  a  bar.*' 

See,  also.  Beach  Mod.  Eq.  Pr.,  §§  643,  644;  O'Keefe 
V.  Irvington  Real  Estate  Co.,  87  Md.  196  (39  Atl.  428) ; 
Burton  v.  Burton,  58  Vt.  414  (5  Atl.  281) ;  Newberry  v. 
Buffin,  102  Va.  73  (45  S.  E.  733). 

These  precedents  teach  us  that  the  only  effect  of  the 
clause  **  without  prejudice '^  is  to  prevent  the  decree 
in  which  it  appears  from  becoming  a  bar  against  the 
losing  party,  in  any  future  litigation  he  may  institute. 
To  that  extent  only  does  it  become  **the  law  of  the 
case.'*  As  applied  to  the  present  controversy  it  did 
not  give  the  plaintiffs  a  right  to  redeem.  It  only  left 
the  matter  open  for  their  benefit  if  they  could  avail 
themselves  of  it.  Beyond  this  it  has  no  effect  on  sub- 
sequent litigation.  The  result,  therefore,  of  the  modi- 
fication was  to  give  the  plaintiffs  an  opportunity  to 
state  a  case  if  they  could,  indicating  McDanid  v. 
Chiaramonte,  61  Or.  403  (122  Pac.  ^3),  as  a  possible 
precedent  in  their  favor.  It  remains  to  be  seen 
whether  or  not  they  have  a  complaint  upon  which  the 
court  can  grant  them  relief. 

2.  They  say  that  Manning  bought  the  truck,  but  the 
contract  they  plead  shows  conclusively  that  he  did  not 
buy  it  but  merely  contracted  to  do  so,  leaving  the  abso- 
lute title  in  Riggs.  The  writing  controls  the  complaint 
in  the  attempt  of  plaintiffs  to  stamp  the  transaction 
as  a  sale.  At  best  it  was  only  a  conditional  sale 
whereby  the  property  was  not  to  pass  until  full  pay- 
ment of  the  purchase  price.    Consequently,  Manning 
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had  no  title  which  he  could  transfer  to  the  plaintiffs 
in  derogation  of  his  contract.  Biggs  did  not  reserve 
the  property  as  for  security.  He  declined  to  part  with 
the  title.  It  remained  with  him  absolutely.  This  con- 
dition, which  does  not  appear  in  McDaniel  v.  Chiarch 
monte,  is  part  of  the  instrument  here  involved: 

'*In  case  of  default  of  payment  of  any  amount  due, 
as  above  provided,  or  in  case  the  undersigned  (Man- 
ning) shall  part  with  the  possession  of  the  said  per- 
sonal property,  the  said  second  party  or  his  assigns 
shall  have  the  right,  at  his  or  their  option,  to  the 
immediate  possession  thereof,  and  to  retain  all  sums 
previously  paid,  as  the  agreed  and  reasonable  rental 
for  the  use  of  said  personal  property  by  the  under- 
signed, and  this  contract  shall  terminate  and  end,  upon 
the  retaking  possession  of  said  personal  property  by 
the  said  second  party,  or  his  assigns.'' 

3,  4.  When,  as  the  plaintiffs  plead.  Manning  parted 
with  the  possession  of  the  property  and  transferred  it 
to  them,  the  right  of  Riggs  or  his  assigns  to  keep  the 
payments  as  rental  and  retake  the  truck  immediately 
attached.  Under  this  stipulation,  Jackson  was  not 
rescinding  the  contract  by  seizing  the  machine.  He 
was  pursuing  the  terms  of  the  stipulation  to  fulfill- 
ment. The  plaintiffs  show  no  right  to  set  aside  this 
covenant.  Their  title  cannot  rise  higher  than  its 
source,  which  is  found  in  the  Manning  contract  they 
plead.  Riggs  did  not  contract  with  them,  neither  did 
any  of  the  defendants.  The  complaint  does  not  show 
even  that  Riggs  or  the  defendants  had  notice  of  the 
actions  or  claims  of  the  plaintiffs.  For  all  that 
appears  in  the  complaint  the  owner  of  the  property 
found  it  in  the  hands  of  strangers  and  as  of  right  he 
took  possession  of  it  and  sold  it. 

In  their  brief  the  plaintiffs  argue  that  although  time 
is  made  the  essence  of  the  contract,  still  acceptance  of 
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payments  after  due,  constitutes  a  waiver  of  this  con- 
dition, so  that  if  the  seller  intends  to  claim  default  he 
must  then  give  notice  to  the  purchaser.  No  such 
waiver,  however,  is  pleaded,  and  in  the  absence  of  an 
agreement  to  take  the  plaintiffs  as  contracting  parties 
instead  of  Manning,  no  notice  would  be  due  to  them 
from  the  seller  or  his  assigns.  The  complaint  does 
not  establish  privity  of  contract  or  of  estate  in  the 
property  between  the  plaintiffs  and  the  defendants. 
We  cannot  make  contracts  for  parties.  No  doubt,  the 
plaintiffs  acted  unwisely  in  attempting  to  buy  the  truck 
from  someone  who  had  no  title,  but  we  cannot  help 
that  situation  of  affairs. 
The  decree  of  the  Circuit  Court  is  affirmed. 

Affibmbd. 

MoBBmiB;  C.  J.,  and  Bbnson  and  Habbib,  JJ.,  concur. 


Argued  at  Pendleton  October  30,  affirmed  I>ecember  24,  1918,  rebeax- 

ing  denied  March  4,  1919. 

SMITH  V.  HOWELL. 

(176  Pac.  805.) 

Oropfr— Peraonaltr— Seraraiice. 

1.  When  a    growing   crop,  whether   fructtu   industrialea  or  fructiu 
naturales,  is  serered  from?  the  realty,  it  becomes  personalty. 

Orope— Hay. 

2.  Hay  harvested  by  foreclosure  purchaser  in  possession  pending 
redemption,  placed  in  stacks,  and  surrounded  by  fence  before  redemp- 
tion is  personal  property. 

Mortgagee— Foreclosure  PurcliAsers— CJropei 

3.  Under  Section  251,  L.  O.  L.,  providing  that  it  shall  not  be 
deemed  waste  for  one  in  possession  pending  redemption  to  use  the 
premises  in  the  ordinary  course  of  husbandry,  foreclosure  purchaser  in 
possession  pending  redemption  is  entitled  to  cut  hay  on  me  premises 
and  to  convert  it  into  personal  property. 
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Mortgages  —  ToncHmue  Twxhmen  —  Ckops  —  "Bents,  Issass  sod 

Profits." 

4.  Where  a  pnrehaser  at  a  foreelosare  sale  took  possessioii  of  the 
premises  and  harvested  haj  before  redemption  bj  the  mortgagor,  the 
title  to  the  haj  was  in  the  purchaser,  subject  to  accounting  for  rents, 
issues  and  profits,  which  apply  only  to  net  profits  and  sucn  as  are  of 
the  nature  of  rent. 

[As  to  duties  and  liabilities  of  mortgagee  in  possession,  see  note 
in  4  Am.  St.  Bep.  69.] 

Equity— Equity  Jnzisdlctioiir-Becavsry  of  Pscsonal  Property. 

5.  Ordinarily  a  suit  in  equity  for  the  recovery  of  personal  property 
does  not  lie. 

iDJtmctionr—Adequato  Remedy  at  Law— Unlawful  Seisnre  of  Hay. 

6.  Wild  hay  being  an  ordinary  commercial  article^  an  action  for 
damages  for  the  unlawful  seizure  thereof,  or  in  replevin,  furnishes  an 
adequate  remedy  at  law  so  as  to  prevent  the  bringing  of  a  suit  to 
enjoin  an  unlawful  seizure  and  use. 

Accomit^-Elght  of  Action. 

7.  The  mere  fact  that  defendants  owe  some  money  to  plaintiffs 
is  not  sufficient  to  justify  an  accounting  in  the  absence  of  an  allega- 
tion of  complexity  of  accounts,  or  in  the  nature  of  a  discovery,  or 
that  a  fiduciary  relationship  exists,  or  of  fraud. 

Acoonnt— Grounds— Poredosing  Defendant's  Cflaim. 

8.  A  party  who  from  the  very  nature  of  his  case  cannot  have  any 
recovery  against  defendants  is  not  entitled  to  an  accounting  merely 
to  have  determined  or  foreclosed  some  claim  of  defendants  against 
him,  in  the  absence  of  other  ground  of  equitable  relief,  such  as  set- 
tling a  fiduciary  relationship. 

Injunction — Oroonds  for  Belief — Insolvency. 

9.  In  a  suit  against  three  defendants  for  an  accounting  and  an  in- 
junction, where  it  is  alleged  that  two  of  the  defendants  are  insolvent, 
but  no  allegations  are  made  as  to  the  insolvency  of  the  remaining  de- 
fendant, a  ground  for  equitable  relief  is  not  shown;  insolvency  alone 
not  furnishing  such  ground. 

• 

From  Harney:  Gustav  Andbbson,  Judge. 

In  Banc. 

This  is  a  snit  to  restrain  the  defendants  from  nsing 
or  preventing  plaintiffs'  use  of  750  tons  of  hay,  and 
for  an  accouYiting  for  the  use  and  occupation,  or  rents, 
issues  and  profits,  for  a  certain  parcel  of  land  re- 
deemed from  sheriff's  sale  during  the  time  the  same 
was  occupied  by  the  purchaser  thereunder.  It  appears 
that  on  January  22,  1918,  plaintiffs  filed  an  amended 
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complaint  which,  omitting  the  authorization  to  so  file 
and  the  allegation  of  the  corporate  existence  of  de- 
fendant, Pacific  Live  Stock  Company,  is  as  follows : 

**That  all  the  dates  and  times  hereinafter  men- 
tioned the  defendants,  Wellington  G.  Howell  and  Wil- 
lard  N.  Jones,  were,  except  as  hereinafter  stated,  and 
now  are  the  owners  of  the  following  described  tract 
of  real  estate  situated  in  Harney  County,  state  of  Ore- 
gon [omitting  description] : 

'^That  at  all  times  hereinafter  mentioned  the  paid 
tract  of  land  was,  ^nd  now  is  surrounded  with  a  fence, 
which  incloses  not  only  the  said  Howell  tract,  but  also 
about  80  acres  of  land  which  the  plaintiffs  have  under 
lease  from  one  Horton,  and  commonly  loiown  as  the 
Horton  tract,  and  also  includes  several  hundred  acres 
of  meander  land  between  the  said  Howell  tract  and 
the  said  Ifalheur  Lake,  and  which  said  meander  land 
belongs  to  the  Government  of  the  United  States. 

*'That  on  the  16th  day  of  January,  1915,  the  said 
Wellington  G.  Howell  and  Willard  N.  Jones,  for  value 
received,  duly  made,  executed  and  delivered  to  one 
C.  A.  Haines,  their  certain  mortgage  in  writing  on  the 
above  described  Howell  tract,  to  secure  the  payment 
of  a  debt  of  $10,000.00,  which  said  defendants  were 
then  owing  to  the  said  Haines,  and  thereafter,  and  on 
February  26,  1915,  the  said  mortgage  was  duly  re- 
corded in  the  records  of  real  mortgages  for  Harney 
County,  Oregon. 

^*That  on  IWEarch  18,  1916,  the  said  C.  A.  Haines,  as 
plaintiff,  instituted  a  suit  in  the  Circuit  Court  of  the 
state  of  Oregon  for  the  county  of  Harney,  against 
Wellington  C.  Howell,  Willard  N.  Jones  and  others,  as 
defendants,  for  the  purpose  of  foreclosing  the  above 
described  mortgage  and  having  the  mortgaged  prem- 
ises sold  at  sheriff's  sale  and  execution  for  the  pur- 
pose of  satisfying  the  said  debt  of  $10,000.00,  with  in- 
terest and  costs ;  and  thereafter  such  proceedings  were 
had  in  said  court  in  the  said  suit  that  on  the  14th  day 
of  April,  1916,  a  judgment  and  decree  in  foreclosure 
was  duly  rendered  in  said  cause  in  favor  of  the  said 
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C.  A.  Haines  and  against  the  said  defendants  in  said 
snit,  for  the  snm  of  $10,413.00,  and  the  further  anm  of 
$740.00  attorney  fees,  and  $20.50  costs,  and  which  said 
judgment  was  duly  enrolled  and  docketed  in  the  judg- 
ment docket  of  said  court,  and  in  and  by  said  decree 
it  was  adjudged  and  decreed  that  the  sheriff  of  Harney 
County  should  sell  the  above  described  Howell  tract 
at  sheriff's  sale  on  execution  for  the  purpose  of  pay- 
ing the  said  judgment. 

*  *  That  thereafter  an  execution  on  said  judgment  was 
duly  issued  out  of  the  said  Circuit  Court  by  the  clerk 
thereof,  under  seal  of  said  court,  and  signed  by  the 
County  Clerk  of  Harney  County,  Oregon,  and  directed 
to  the  sheriff  of  said  county,  ordering  and  directing 
the  said  sheriff  to  sell  the  said  mortgaged  premises  at 
sheriff's  sale  on  execution  in  the  manner  provided  by 
law,  for  the  purpose  of  satisfying  the  said  judgment, 
and  said  execution  was  duly  received  by  the  said  sher- 
iff and  thereafter,  and  on  July  22, 1916,  the  said  sheriff, 
acting  under  said  execution,  did  duly  seize  and  levy 
upon  the  said  Howell  tract  of  land  for  the  purpose  of 
carrying  out  the  orders  contained  in  said  execution. 

**That  thereafter,  and  on  August  24,  1916,  the  said 
sheriff,  after  giving  public  notice  as  required  by  the 
laws  of  the  State  of  Oregon,  duly  sold  the  said  tract 
of  real  estate  at  public  auction  in  the  manner  provided 
by  the  laws  of  the  State  of  Oregon,  to  the  plaintiffs 
herein,  for  the  sum  of  $13,100.00,  and  did  then  and 
there,  at  the  request  of  the  plaintiffs,  execute  and  de- 
liver to  the  plaintiff  W.  E.  Smith,  a  proper  sheriff's 
certificate  of  sale  for  said  real  estate,  and  thereafter 
the  said  sheriff  duly  made  and  filed  his  report  of  said 
sale  and  his  return  on  said  execution  with  the  county 
clerk  of  Harney  County,  Oregon,  and  thereafter  and 
on  October  25,  1916,  the  said  execution  sale  was  duly 
confirmed  by  order  of  the  Circuit  Court  for  Harney 
County,  Oregon. 

'*That  immediately  after  said  execution  sale  the 
plaintiffs  entered  into  possession  of  said  premises 
under  the  said  sheriff's  certificate  of  sale,  and  found 
the  said  premises  to  consist  of  a  tract  of  pasture  and 
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hay  land,  but  the  said  tract  had  been  neglected  for" 
years  and  was  in  a  mn  down  condition,  and  the  fences 
were  out  of  repair  and  broken  down  and  the  said  tract 
was  open  to  the  public  range  and  was  in  no  condition 
to  produce  crops,  and  had  not  produced  crops  for  a 
great  many  years  immediately  prior  thereto,  and  the 
taxes  were  delinquent  upon  the  said  tract  and  the  title 
to  a  portion  of  said  tract  was  defective,  and  the  entire 
tract  was  in  such  a  run  down  and  neglected  condition 
that  it  was  not  fit  for  husbandry,  and  the  reasonable 
rental  value  of  the  entire  tract  was  not  worth  more 
than  $500.00  per  year. 

*  *  That  the  plaintiffs,  upon  taking  possession  of  said 
tract  of  land  paid  the  delinquent  taxes  thereon  and 
perfected  the  title  thereto,  and  cleared  the  ground  by 
burning  dead  grass  and  tules  and  furnished  posts, 
wire  and  labor  and  repaired  the  fences  on  said  prem- 
ises and  put  the  same  in  condition  to  turn  livestock, 
and  in  general  expended  a  great  deal  of  work,  labor, 
and  money  in  clearing  off  and  repairing  the  said  prem- 
ises and  putting  the  same  in  a  condition  for  producing 
crops,  and  all  of  which  repairs  were  absolutely  neces- 
sary to  put  the  said  premises  in  a  cropping  condition, 
and  plaintiffs  were  out  over  $2,000.00  in  such  work, 
labor  and  expense,  and  all  of  which  expenditures  were 
absolutely  necessary  to  put  the  said  premises  in  proper 
condition  to  produce  a  crop  thereon  and  make  them  fit 
for  the  purpose  for  which  said  premises  had  always 
been  used. 

**That  plaintiffs  continued  to  hold  the  said  premises 
under  their  said  sheriff's  certificate  of  sale,  and  to 
farm  and  care  for  said  premises  until  the  15th  day  of 
September,  1917,  and  during  that  period  the  plaintiffs, 
by  reason  of  their  work  and  labor  in  repairing,  pre- 
paring and  caring  for  the  said  premises,  were  able  to 
and  did  cause  a  large  crop  of  wild  hay  to  grow  thereon, 
and  actually  put  up  and  harvested  about  600  tons  of 
hay  on  the  said  Howell  tract,  and  about  100  tons  of 
hay  on  the  said  meander  lands,  and  about  50  tons 
of  hay  on  the  said  Horton  tract,  and  which  said  hay 
was  and  is  worth  from  five  dollars  to  ten  dollars  per 
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ton ;  and  plaintiffs  necessarily  expended  over  $2,500.00 
for  the  necessary  expenses  of  cutting,  harvesting  and 
putting  up  the  said  crop. 

''That  on  the  15th  day  of  September,  1917,  the  de- 
fendant, Pacific  Livestock  Company,  furnished  the  de- 
fendants, Wellington  G.  Howell  and  Willard  N.  Jones 
with  the  necessary  funds  for  redeeming  said  premises, 
and  the  said  Howell  and  Jones  did  then  and  there  re- 
deem the  said  Howell  premises  from  said  execution 
sale,  by  paying  the  plaintiffs  the  sum  of  $14,836.38, 
being  the  purchase  price  of  said  premises,  with  the 
interest,  taxes,  and  cost  of  perfecting  title,  and  the 
said  Howell  and  Jones  did  then  and  there  receive  cer- 
tificate of  redemption  to  said  property  and  again  en- 
tered into  the  possession  of  the  same,  and  also  took 
possession  of  the  said  meander  land  and  the  said  Hor- 
ton  tract,  inclosed  with  the  said  Howell  lands. 

''That  at  the  date  of  said  redemption  the  plaintiffs 
had  cut  and  severed  all  of  the  hay  from  the  soil  on  all 
of  said  premises,  and  had  the  same  nearly  all  in  stacks, 
but  the  stacking  of  a  small  part  of  said  hay  was  com- 
pleted after  the  said  date  of  redemption,  and  at  the 
time  said  redemption  was  made  the  plaintiffs  had  cut 
from  the  said  Howell  land  and  stacked  thereon  14 
stacks  of  hay,  containing  about  600  tons,  and  had  cut 
from  the  said  meander  land  and  stacked  thereon  two 
stacks  of  hay  containing  about  100  tons,  and  had  cut 
from  the  said  Horton  tract  and  stacked  thereon  one 
stack  of  hay,  containing  about  50  tons,  and  said  stacks 
as  they  were  put  up,  were  each  and  all  separately  in- 
closed with  stock  proof  post  and  wire  fence,  and 
the  material  and  labor  for  which  was  furnished  by 
plaintiffs. 

"That  immediately  upon  said  redemption  being 
made  the  defendants,  Howell  and  Jones,  mortgaged 
the  said  Howell  premises  to  the  defendant,  Pacific  Live 
Stock  Company,  for  $20,000.00,  and  had  also  then  and 
there  turned  the  possession  of  said  Howell  premises 
and  of  said  meander  lands  and  of  said  Horton  tract, 
with  plaintiffs*  750  tons  of  hay  thereon,  over  to  the 
said  Pacific  Live  Stock  Company  under  some  contract 
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or  understanding  with  said  company,  the  exact  terms 
and  nature  of  which  are  unknown  to  these  plaintiffs, 
but  plaintiffs  are  informed  and  believe,  and  therefore 
allege  the  fact  to  be  that  the  said  corporation  agreed 
to  protect  thfe  said  Howell  and  Jones  against  any 
claims  of  these  plaintiffs,  and  to  assume  any  obliga- 
tion which  the  said  Howell  and  Jones  might  be  found 
to  be  owing  the  plaintiffs,  and  growing  out  of  the  r^e- 
demption  of  said  premises. 

**That  on  the  16th  day  of  November,  1917,  the  said 
Pacific  Live  Stock  Company,  for  some  reason  unknown 
to  these  plaintiffs,  served  a  written  notice  upon  plain- 
tiffs ordering  and  directing  them  to  keep  off  from  the 
said  premises  and  not  to  come  thereon,  and  not  to 
touch  or  interfere  with  the  hay  which  plaintiffs  had 
stacked  thereon,  and  forbidding  plaintiffs  to  remove 
any  of  said  hay  from  said  premises,  and  did  then  and 
there  wrongfully  take  possession,  not  only  of  plain- 
tiff's hay  on  the  said  Howell  premises,  but  also  of 
plaintiff's  hay  on  the  said  meander  land  and  on  the 
said  Horton  tract,  and  ever  since  has,  and  now  does 
refuse  to  permit  the  plaintiffs  to  take  and  use  any  of 
said  hay. 

*^That  the  plaintiffs  have  always  been  and  are  now 
the  owners  of  all  of  said  hay  ai^d  entitled  to  the  imme- 
diate and  exclusive  possession  of  the  same,  and  also 
the  owners  of  a  right  of  ingress  to  and  egress  from 
the  said  premises  for  the  purpose  of  removing  said 
hay,  and  prior  to  receiving  the  said  notice  from  the 
defendant  company,  and  on  or  about  October  1,  1917, 
the  plaintiffs  interviewed  one  Arthur  R.  Olson,  who  is 
the  local  agent  and  manager  of  the  Pacific  Live  Stock 
Company,  and  asked  him  if  the  company  claimed  the 
said  hay  or  intended  to  interfere  with  plaintiffs'  re- 
moving the  same,  and  that  said  Olson  did  then  and 
there  inform  the  plaintiffs  that  the  company  laid  no 
claim  whatever  to  the  said  hay  and  would  not  interfere 
with  the  plaintiffs'  right  to  remove  the  same. 

^*That  at  all  times  during  the  year  1917,  plaintiffs 
have  been  and  are  now  engaged  in  the  live  stock  busi- 
ness, and  own  and  run  about  650  head  of  cattle  more 
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or  less,  in  Hamey  County,  Oregon,  and  the  climatic 
conditions  are  such  in  that  country  that  during  the 
winter  months  a  large  amount  of  snow  falls  in  the 
Harney  Valley  and  there  is  a  period  of  severe  cold  for 
several  months,  and  it  is  necessary  for  livestock  own- 
ers to  feed  their  stock  hay  from  about  the  first  of 
December  to  about  the  first  of  April  of  each  winter, 
and  the  only  available  feed  in  Harney  County,  Oregon, 
for  livestock  is  the  hay  which  is  produced  on  the  lands 
in  said  country,  and  these  plaintiffs  grew  and  produced 
the  aforesaid  750  tons  of  hay  for  the  sole  and  only  pur- 
pose of  feeding  the  same  to  their  livestock  during  the 
ensuing  winter,  and  plaintiffs,  relying  upon  the  state- 
ment of  the  agent  of  the  defendant  corporation  that 
said  hay  would  not  be  tied  up  in  litigation  and  would 
not  be  claimed  by  said  company,  made  no  other  or 
different  provisions  to  provide  feed  for  their  livestock 
during  the  coming  winter  and,  had  the  plaintiffs  known 
or  had  any  reason  to  believe  that  the  defendant  corpo- 
ration would  interfere  with  their  right  to  take  their 
said  hay,  that  plaintiffs  could  and  would  have  provided 
other  feed  for  the  purpose  of  carrying  their  livestock 
through  the  winter,  all  of  which  was  and  is  well  known 
to  all  of  the  defendants. 

**That  the  winter  is  now  rapidly  approaching,  and 
it  is  absolutely  necessary  to  feed  hay  to  plaintiff 's  said 
livestock,  and  all  of  the  other  available  hay  for  feed 
in  the  Harney  Valley  has  been  bought  up  and  pur- 
chased hj  other  stock  men  therein,  and  plaintiffs  can- 
not obtam  any  other  or  different  stacks  of  hay,  either 
in  the  Hamey  Valley  or  elsewhere,  for  the  purpose  of 
feeding  their  stock  during  the  coming  winter,  and  if 
plaintiffs  are  not  permitted  to  remove  the  said  hay 
from  said  premises  and  feed  the  same  to  their  stock, 
the  entire  650  head  of  cattle  owned  by  plaintiffs  will 
starve  and  die  during  the  present  winter,  and  plain- 
tiffs will  suffer  irreparable  loss,  injury  and  damage. 

**That  the  next  term  of  Circuit  Court  for  Harney 
County,  Oregon,  does  not  convene  until  April  of  1918, 
and  any  proceeding  which  plaintiffs  might  institute 
in  a  court  of  law  to  obtain  possession  of  said  hay 
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would  be  wholly  unavailing  and  inadequate,  for  the 
reason  that  the  same  cannot  be  heard  and  determined 
until  April,  1918,  and  in  the  meantime  the  said  hay 
would  be  tied  up  in  litigation  and  all  of  plaintiffs' 
stock  will  have  starved  and  perished,  and  plaintiffs 
have  no  plain,  speedy,  adequate,  or  complete  remedy 
at  law,  and  can  only  obtain  relief  in  this  court  of 
equity. 

**That  at  all  times  since  the  redemption  of  said 
premises  the  plaintiffs  have  been  and  are  now  ready, 
able  and  willing  to  account  to  the  defendants  Howell 
and  Jones  for  the  rents,  issues  and  profits  of  said 
premises,  and  the  value  of  the  use  and  occupation 
thereof  during  the  time  the  said  premises  were  in 
plaintiffs*  possession,  and  have  repeatedly  offered  to 
account  to  said  defendants  for  said  rents,  issues  and 
profits  and  for  the  value  of  the  use  and  occupation  of 
said  premises,  and  to  pay  over  to  them  such  sum  as 
may  be  found  due  them  on  said  accounting,  but  said 
defendants  have  failed  and  refused,  and  now  fail  and 
refuse  to  account  with  the  plaintiffs  for  said  posses- 
sion, or  to  permit  plaintiffs  to  account  to  them  for  said 
possession,  and  no  accounting  has  ever  been  had  of  the 
rents,  issues  and  profits,  or  the  value  of  the  use  and 
occupation  growing  out  of  the  possession  of  said  prem- 
ises by  the  plaintiffs,  and  plaintiffs  now  ask  that  such 
accounting  may  be  taken  by  this  court  of  equity. 

^*That  the  defendant.  Pacific  Live  Stock  Company, 
owns  and  runs  several  thousand  head  of  cattle  in  Har- 
ney Valley,  State  of  Oregon,  and  threatens  to  wrong- 
fully and  unlawfully  convert  all  of  plaintiffs'  said  hay 
to  its  own  use  and  to  feed  the  same  to  its  own  livestock 
during  the  present  winter  and  deprive  the  plaintiffs  of 
the  same,  and  unless  restrained  by  an  injunction  order 
of  this  court,  the  said  corporation  will  wrongfully  and 
unlawfully  appropriate  all  of  plaintiffs'  said  hay,  in- 
cluding the  hay  grown  and  stacked  on  said  meander 
land  and  on  said  Horton  tract,  and  will  feed  all  of  said 
hay  to  the  livestock  belonging  to  said  company  and 
deprive  these  plaintiffs  of  the  use  of  the  same. 
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''That  all  of  said  hay  is  what  is  commonly  called 
wild  grass  hay,  and  much  of  said  hay  is  now  standing 
in  wet,  boggy  places,  and  unless  the  same  is  fed  out 
some  time  during  the  present  winter,  the  said  hay  will 
be  covered  by  the  overflow  from  said  Malheur  Lake,  in 
the  luring  of  1918,  and  all  of  said  hay  will  become 
moldy,  rotted,  and  deteriorated  in  quality  to  such  an 
extent  that  it  will  be  of  no  value  whatever  as  food  for 
livestock,  and  unless  the  same  can  be  used  and  con- 
sumed during  the  present  winter  the  said  hay  will  be 
of  no  value  to  anyone  for  any  purpose. 

''That  at  all  times  since  the  said  execution  sale  and 
the  purchase  of  said  Howell  premises  by  the  plaintiffs 
thereat,  the  defendants  and  each  and  all  thereof  well 
knew  that  the  plaintiffs  were  in  the  possession  of  said 
premises  and  that  they  were  cutting  and  putting  up 
the  hay  thereon,  and  that  they  were  running  said  herd 
of  650  head  of  cattle  and  that  they  were  putting  up 
the  said  hay  for  the  express  purpose  of  feeding  the 
same  to  plaintiffs'  cattle  during  the  present  winter, 
and  well  knew  that  plaintiffs  owned  and  claimed  all  of 
said  hay,  and  any  right  which  any  of  the  defendants  ac- 
quired in  said  premises  under  and  by  virtue  of  said 
redemption  was  and  is  subject  to  the  rights  of  these 
plaintiffs  to  said  hay  and  to  the  right  to  remove  the 
same  from  the  said  premises. 

"That  the  defendants  Howell  and  Jones  are  insol- 
vent and  wholly  unable  to  respond  to  the  plaintiffs  in 
damages,  and  if  plaintiffs  are  compelled  to  account  to 
said  defendants  and  pay  over  to  them  the  rents,  issues 
and  profits  of  said  premises,  while  in  plaintiffs'  pos- 
session and  the  value  of  the  use  and  occupation 
thereof,  and  the  defendant  company  at  the  same  time 
is  permitted  to  wrongfully  appropriate  and  convert  all 
of  plaintiffs'  said  hay  the  plaintiffs  will  suffer  double 
loss  and  damage  without  any  compensation  whatever, 
and  they  will  therefore  suffer  further  injury,  loss  and 
damage  in  many  thousands  of  dollars. 

"Wherefore,  plaintiffs  demand  judgment  against 
the  defendants  and  each  of  them  as  foUowSi  to  wit: 
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**(1)  That  a  temporary  in  junction  and  restraining 
order  may  be  made  and  issued  by  this  court,  restrain- 
ing and  enjoining  the  said  defendants  and  each  thereof 
and  their  attorneys,  agents,  servants,  and  employees 
from  in  any  manner  interfering  with  the  hay  men- 
tioned in  this  complaint,  or  preventing  the  plaintiffs 
from  taking  and  using  said  hay,  or  from  in  any  man- 
ner preventing  the  plaintiffs,  or  either  of  them,  from 
having  free  access  to  said  hay  or  ingress  thereto  or 
egress  therefrom,  or  from  hauling  their  said  hay  off 
from  said  premises. 

''  (2)  That  an  accounting  may  be  had  and  taken  by 
this  court  between  the  plaintiffs  and  the  defendants 
Howell  and  Jones,  and  that  a  true  and  correct  value 
be  ascertained  of  the  rents,  issues  and  profits  of  said 
premises,  and  of  the  use  and  occupation  thereof  dur- 
ing the  time  the  same  were  occupied  by  the  plaintiffs 
herein,  and  that  the  amount  be  determined  which  the 
plaintiffs  herein  shall  account  for  and  pay  over  to  the 
said  defendants,  Howell  and  Jones. 

^^(3)  That  upon  the  final  hearing  of  this  case  the 
said  temporary  injunction  and  restraining  order  may 
be  made  permanent. 

*'  (4)  That  the  plaintiffs  may  have  judgment  against 
the  defendants  and  each  thereof  for  their  costs  and 
disbursements  incurred  in  this  suit,  and  that  plaintiffs 
may  have  such  other  and  further  relief  in  the  prem- 
ises as  to  the  court  may  seem  just  and  equitable. '  ^ 

The  defendants  filed  demurrers  on  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  suit,  or  to  entitle  plaintiffs  to  the  equi- 
table relief  therein  sought,  or  any  equitable  relief,  and 
on  April  5,  1918,  the  court  sustained  the  demurrers. 
Plaintiffs  declined  to  plead  further  and  a  decree  was 
entered  dismissing  plaintiffs*  complaint  and  granting 
costs  to  defendants.    Plaintiffs  appeal.    Atfibmsd. 

01  Or.— 1» 
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For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  McCvUoch  &  Wood  and  Mr.  J.  S.  Cook,  with 
an  oral  argument  by  Mr.  John  W.  McCulloch. 

For  respondents  there  was  a  brief  over  the  n^mes  of 
Mr.  John  L.  Rand,  Mr.  E.  F.  Threadwell,  Mr.  William 
H.  Brooke,  Mr.  P.  J.  Gallagher  and  Mr.  John  W.  Biggs, 
with  an  oral  argument  by  Mr.  Rand. 

OLSON,  J. — This  case  coming  up  on  demurrer  to 
the  amended  complaint  the  allegations  therein,  as  far 
as  this  court  is  concerned,  form  the  undisputed  facts. 
The  question  presents  itself  in  a  two-fold  aspect. 
First,  are  the  plaintiffs  the  owners  of  the  hay  cut  and 
severed  from  the  realty,  and,  second,  are  the  plaintiffs 
entitled  to  the  equitable  relief  sought  in  this  suit.  As 
to  the  first  point  it  is  contended  by  the  defendants  that 
upon  the  redemption  of  realty  from  the  sheriff's  sale, 
all  crops  raised  upon  the  premises  during  the  time  the 
purchaser  under  such  sheriff's  sale  holds  possession 
of  the  property,  belong  to  the  redemptioner  in  specie 
upon  the  exercise  of  his  right  of  redemption.  They 
base  their  contention  upon  the  Oregon  cases  of  Cart- 
wright  V.  Savage,  5  Or.  397 ;  Fields  v.  Crowley,  71  Or. 
141  (142  Pac.  360),  and  Reichert  v.  Sooy-Smith,  85  Or. 
251  (165  Pac.  1174,  1184). 

In  the  Cartwright  case  the  property  was  sold  on 
sheriff's  sale  on  July  26th,  and  immediately  thereafter 
the  purchaser  harvested  a  crop  of  wheat.  Action  was 
brought  by  the  redemptioner  to  recover  from  such  pur- 
chaser, after  redemption,  the  value  of  the  wheat  so 
harvested.  A  demurrer  was  interposed  in  the  case 
and  sustained.  The  plaintiff  stood  on  his  complaint 
and  appealed.  The  court  held  that  the  demurrer 
should  not  have  been  sustained  and  remanded  the  case 
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for  further  proceedings.  In  that  case  the  action  was 
not  to  recover  the  grain  harvested  in  specie  nor  was 
the  title  to  the  grain  so  harvested  in  question.  The 
action  was  to  recover  the  value  of  the  crop  of  wheat 
and  upon  the  case  being  remanded  to  the  lower  court 
the  question  as  to  what  the  actual  value  of  his  crop 
was,  would  naturally  be  determined  upon  the  answer 
of  defendant  and  the  evidence  later  introduced. 

In  Fields  v.  Crowley,  71  Or.  141  (142  Pac.  360),  the 
sheriff's  sale  was  as  to  real  property  upon  which  build- 
ings were  located.  The  purchaser  under  the  sheriff's 
sale  took  possession  of  the  same  and  retained  them 
until  the  redemption.  An  action  was  brought  for  the 
reasonable  rental  value  of  the  hotel  building,  saloon, 
outhouses  and  bam  located  on  said  property.  A  de- 
murrer was  interposed  to  the  complaint  and  sustained 
by  the  court  and  judgment  for  costs  entered  against 
plaintiffs,  and  they  appeal.  The  case  was  reversed 
citing  the  Cartwright  case  and  sent  back  for  further 
proceedings.  The  clear  holding  of  the  Fields  v.  Crow- 
ley case,  71  Or.  141  (142  Pac.  360),  is  stated  on  page 
148  (142  Pac.  362) : 

**But,  where  the  purchaser  takes  possession  of  the 
purchased  premises,  and  occupies,  uses,  or  rents  them, 
and  the  execution  debtor  redeems,  the  latter  is  entitled 
to  recover  from  him  the  value  of  the  rents,  issues  and 
profits  of  the  premises  during  the  time  he  has  occu- 
pied, used,  or  rented  them  in  the  interim  between  the 
date  of  the  sale  and  the  redemption.'' 

It  will  be  noted,  however,  in  the  Fields  case  there  is 
no  attempt  to  recover  in  specie  the  product  of  the  real 
property,  but  it  is  merely  an  action  to  recover  the  rea- 
sonable rental  value  of  the  land  and  its  appurtenances, 
and  for  the  purpose  of  fixing  such  reasonable  rental 
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value  it  is  alleged  that  the  rents,  issues  and  profits  of 
said  property  amount  to  the  sum  claimed. 

In  the  case  of  Reichert  v.  Sooy-Smith,  85  Or.  251 
(165  Pac.  1174),  an  orchard  was  sold  on  sheriff's  sale 
and  the  purchaser  entered  into  possession  and  pruned 
and  trimmed  the  same.  Upon  a  redemption  being 
made  he  brought  suit  against  the  redemptioner  for 
the  moneys  expended  by  him  in  the  care  of  said 
orchard  and  for  the  reasonable  value  of  his  services 
thereon.  The  redemptioner  brought  a  counterclaim 
for  use  and  occupation  of  the  premises.  A  demurrer 
was  interposed  to  the  complaint  and  also  to  the  coun- 
terclaim. The  demurrer  to  the  complaint  was  over- 
ruled and  a  trial  was  had  before  a  jury  which  rendered 
judgment  for  the  plaintiff.  Such  judgment  was  re- 
versed for  the  reason  that  the  court  held  that  no  pur- 
chaser at  a  sheriff's  sale  could,  by  making  improve- 
ments on  the  property,  charge  the  redemptioner  with 
the  legal  duty  to  pay  for  the  same  upon  redemption 
and,  therefore,  the  demurrer  should  have  been  sus- 
tained. As  to  the  counterclaim  the  case  was  sent  back 
for  further  proceedings  in  that  it  appeared  that  evi- 
dence as  to  what  was  produced  upon  the  land  had  been 
improperly  excluded.  It  will  again  be  noted  that  in 
this  case  the  ownership  of  the  farm  products  raised 
during  the  occupancy  of  the  purchaser  on  sheriff's 
sale  was  not  involved.  The  action  was  to  recover  on 
one  side  for  expenditures  and  on  the  other  for  the  use 
and  occupation  of  the  land.  In  none  of  the  cases  has 
the  question  of  the  ownership  of  crops  actually  severed 
from  the  land  been  involved,  and  the  cases  heretofore 
cited  are  decisive  only  as  to  the  principles  of  law  that 
a  purchaser  at  sheriff's  sale  upon  redemption  must 
restore  the  property  purchased;  that  he  must  account 
for  the  rents,  issues  and  profits  of  the  land  held  by 
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virtue  of  his  sheriff  *s  certificate  of  sale,  that  he  will 
not  be  allowed  to  recover  from  the  redemptioner  for 
expenditures  for  permanent  improvements  or  other- 
wise as  suehy  and  that  he  is  not  liable  for  waste  allowed 
by  Section  251,  L.  0.  L. 

1.  It  is  a  principle  of  law  too  well  established  to  re- 
quire extensive  citation  that  when  a  growing  crop, 
whether  fructus  indvMriales  or  fructus  naturales, 
becomes  upon  severance  from  the  realty  personalty. 
In  the  case  of  landlord  and  tenant  it  has  even  been 
carried  so  far  as  by  use  of  a  fiction  to  hold  some  of 
such  crops  personalty  even  before  severance. 

2,  3.  It  will  be  noted  in  the  case  at  bar  that  the  hay 
was  harvested  and  placed  in  stacks  and  surrounded  by 
fencing  before  the  redemption.  It  was  as  clearly  per- 
sonal property  as  if  it  had  been  removed  entirely  from 
the  premises.  During  all  the  time  it  was  being  con- 
verted from  grass  attached  to  the  land,  to  hay,  per- 
sonal property,  the  plaintiffs  were  rightfully  in  pos- 
session of  the  land.  They  had  a  right  to  cut  this  hay 
by  virtue  of  our  statute,  for  it  is  stated  in  Section  251, 
L.  0.  L.  : 

**It  shall  not  be  deemed  waste  for  the  person  in  pos- 
session of  the  property  at  the  time  of  sale,  or  entitled 
to  possession  afterwards,  during  the  period  allowed 
for  redemption,  to  continue  to  use  it  in  the  same  man- 
ner in  which  it  was  previously  used ;  or  to  use  it  in  jthe 
ordinary  course  of  husbandry;  or  to  make  the  neces- 
sary repairs  to  buildings  thereon;  or  to  use  wood  or 
timber  on  the  property  thereof;  or  for  the  repair  of 
fences ;  or  for  fuel  in  his  family  while  he  occupies  the 
property.  * ' 

In  the  conversion  of  grass  to  hay  a  substantial  por- 
tion of  the  value  of  the  finished  product  is  the  labor 
expended  in  so  converting  it.    This  is  more  true  of  the 
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cutting  of  natural  wild  or  marsh  hay  than  in  the  har- 
vesting of  cultivated  grasses.  This  question  has  come 
up  in  a  great  many  jurisdictions  over  the  right  of  a 
tenant  holding  over  after  the  expiration  of  his  lease 
to  hold  crops  gathered  in  specie  or  as  to  the  rights  of  a 
purchaser  holding  under  a  canceled  contract.  Of  this 
nature  are  the  cases  of  Johnston  v.  Fish,  105  Cal.  420 
(38  Pac.  979,  45  Am.  St.  Rep.  53) ;  Stockwell  v.  Phelps, 
34  N.  Y.  366  (90  Am.  Dec.  710) ;  Brothers  v.  Hurdle, 
32  N.  C.  490  (51  Am.  Dec.  400) ;  ChurchUl  v.  Ackerman, 
22  Wash.  227  (60  Pac.  407),  which  are  all  quoted  in 
the  last  case  cited,  as  follows: 

**That  the  title  to  crops  follows  actual  possession, 
and  not  a  right  to  possession  merely,  is  well  estab- 
lished; and  that  when  a  person  in  adverse  possession 
severs  crops  before  recovery,  the  title  thereto  is  in  the 
former,  is  equally  well  established.  In  Stockwell  v. 
Phelps,  34  N.  Y.  363  (90  Am.  Dec.  710),  it  was  held 
that  when  a  party  in  possession  of  land,  claiming 
adversely  to  all  others,  sells  to  a  third  party  the  hay 
cut  therefrom  during  such  occupancy,  the  legal  title 
thereto  passes  to  his  vendee,  as  against  the  party 
claiming  title  to  said  premises,  although  not  in  posses- 
sion: See,  also.  Brothers  v.  Hurdle,  32  N.  C.  490  (51 
Am.  Dec.  400) ;  Dollar  v.  Roddevhery,  97  Ga.  148  (25 
S.  E.  410) ;  Hinton  v.  Walston,  115  N.  C.  7  (20  S.  E. 
164) .  In  Page  v.  Fowler,  39  Cal.  412  ( 2  Am.  Rep.  462) , 
it  is  held  that,  while  the  owner  might  recover  for  use 
and  occupation,  he  could  in  no  case  be  held  to  be  the 
owner  of  the  crops  grown  and  actually  harvested  on 
the  land  by  the  defendant  while  in  possession.  The 
facts  in  this  case  are  in  principle  identical  with  the 
facts  in  the  case  at  bar.  In  that  case  it  is  said:  *It  is 
undoubtedly  true  that  at  common  law  a  person  who 
had  been  ousted  from  land  might,  after  a  recovery  and 
re-entry,  maintain  his  action  of  trespass  for  the  mesne 
profits  and  for  waste,  for  the  reason  that,  after  re- 
entry, the  law  supposes  he  has  always  been  seised,  and 
the  acts  of  the  defendant  were  a  continuous  trespass 
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upon  the  rightful  possession  of  the  plaintiff;  but  no 
case  has  been  cited  in  which  this  principle  has  been 
held  to  make  the  owner  of  the  land  out  of  possession 
under  such  circumstances  the  owner  of  the  crops 
grown  and  actually  harvested  by  the  defendant.  The 
very  fact  that  he  may  recover  the  rents  and  profits  of 
the  land  shows  that  ne  cannot  recover  the  crops ;  for, 
as  was  well  said  in  the  case  of  Stockwell  v.  Phelps,  34 
N.  Y.  363  (90  Am.  Dec.  710),  the  owner  of  the  land,  in 
such  cases,  does  not  recover  the  value  of  the  crops 
raised  and  harvested,  but  the  value  of  the  use  and 
occupation  of  the  land,  and  the  annual  crops  of  grain 
and  grass,  which  contain  both  the  value  of  the  use  of 
the  land  and  the  labor  of  the  farmer,  do  not,  under 
such  circumstances,  belong  to  the  owner  of  the  land. 
It  would  be  an  oppressive  rule  to  require  everyone 
who,  after  years  of  litigation,  perhaps,  may  be  found 
to  have  a  bad  title,  to  pay  the  gross  value  of  all  the 
crops  he  has  raised.  To  the  same  effect  is  Johnston 
V.  Fish,  105  Cal.  420  (38  Pac.  979,  45  Am.  St.  Rep.  53), 
where  the  rule  is  laid  down  that  the  doctrine  applies 
to  volunteer  crops,  as  well  as  to  crops  seeded  the  same 
year  in  which  they  were  gathered. 

'*In  the  case  at  bar  the  wheat  harvested  was  from  a 
volunteer  crop,  the  original  crops  having  been  planted 
by  the  defendant.  The  testimony  shows  that  the  first 
crop  was  a  partial  failure,  and  that  it  was  thought  best 
to  allow  the  second  crop  to  volunteer;  but  the  testi- 
mony is  undisputed  that  the  volunteer  crop  was  taken 
care  of  by  the  defendant,  that  it  was  kept  fenced  and 
protected  from  the  ravages  of  stock,  that  some  $35 
worth  of  poison  was  purchased  and  distributed  in  the 
ground  on  which  this  wheat  grew  for  the  purpose  of 
protecting  it  from  destruction  by  squirrels  which  in- 
fested that  part  of  the  country.  So  that  we  think  that 
the  fact  that  it  is  a  volunteer  crop  does  not  distinguish 
it  in  principle  from  any  of  the  cases  cited,  and  is,  as 
is  shown,  in  that  respect  identical  with  the  case  last 
above  quoted.  Quotation  is  made  in  this  case  from 
Brothers  v.  Hurdle,  32  N.  C.  490  (51  Am.  Dec.  400), 
where  the  court  said:  'But  when  one  who  is  in  the 
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adverse  possession  gathers  a  crop  in  the  course  of  hus- 
bandry, or  severs  a  tree  or  other  thing  from  the  land, 
the  thing  severed  becomes  a  chattel;  but  it  does  not 
become  the  property  of  the  owner  of  the  land,  for  his 
title  is  divested.  He  is  out  of  possession,  and  has  no 
right  to  the  immediate  possession  of  the  thing;  nor 
can  he  bring  any  action  until  he  regains  possession. 
The  owner  of  the  land  cannot  sue  for  the  thing  severed 
in  trover  or  detinue  as  a  chattel,  for  it  is  not  his  chat- 
tel. It  did  not  become  so  at  the  time  it  was  severed, 
and  the  title  to  it  as  a  chattel  cannot  pass  to  him  after- 
wards, when  he  regains  the  possession,  by  force  of  the 
jus  postliminii/  In  Faidcon  v.  Johnston,  102  N.  C. 
104  (9  S.  E.  395,  11  Am.  St.  Eep.  737),  it  is  held  that 
the  owner  of  land  held  adversely  is  not  the  owner  of 
the  crops,  and  cannot  recover  them,  or  their  value, 
from  one  who  has  received  and  converted  them, — cit- 
ing Branch  v.  Morrison,  51  N.  C.  16 ;  Ray  v.  Gardner, 
82  N.  C.  454.  If  there  are  any  cawes  sustaining  the 
contrary  doctrine,  they  have  not  been  suggested.  We 
think,  for  many  reasons,  that  the  rule  announced  is  a 
just  one,  and  therefore  adopt  it.'* 

In  AiUtman  <&  Taylor  Co.  v.  O'Dowd,  73  Minn.  58 
(75  N.  W.  756,  72  Am.  St.  Eep.  603),  it  is  stated: 

*'The  fact  that  the  owner  of  the  premises  may  re- 
cover the  rents  and  profits  of  the  land  for  its  being 
withheld,  precludes  the  idea  of  his  right  to  recover 
the  crops.  It  is  the  value  and  use  of  the  land  which 
the  owner  recovers,  and  not  the  fruits  of  the  land.  A 
contrary  rule  would  give  the  owner  the  value  of  the 
use  of  the  land,  and  the  value  of  the  labor  of  the  farmer 
in  producing  the  crop,  for  the  crop  contains  the  value 
of  both.' ' 

If  such  a  rule  is  applied  where  the  person  who  severs 
the  crop  from  the  land  is  essentially  a  trespasser,  the 
rule  should  apply  with  particular  force  to  the  condi- 
tion where  a  man  enters  under  right  and  remains 
under  right  until  after  the  severance  of  the  crop  from 
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the  realty.  It  would  be  a  strange  rule  of  law  that 
would  grant  greater  rights  to  the  product  of  his  labor 
to  a  person  who  is  a  trespasser  than  are  granted  to  a 
person  in  exercise  of  the  undoubted  rights  granted  by 
the  statutes  covering  sales  of  real  property  upon  exe- 
cution. It  is  a  settled  principle  laid  down  by  this 
court  that  the  right  of  redemption  is  merely  statutory 
in  allowing  the  owner  of  the  property  sold  at  sheriff  *s 
sale  to  redeem  upon  the  paying  of  the  amount  the 
property  was  sold  for  with  interest.  We  have  the  re- 
ciprocal provision  of  the  statute  requiring  such  pur- 
chaser at  sheriff's  sale  to  account  for  the  rents,  issues 
and  profits  received  from  any  tenant  in  possession  of 
the  property  on  unexpired  lease,  and  by  the  decisions 
in  the  Carttvright  v.  Savage,  Fields  v.  Crowley,  and 
Reichert  v.  Sooy-Smith  cases,  a  clear  obligation  upon 
the  part  of  such  purchaser  to  account  for  the  rents, 
issues  and  profits  of  such  realty  after  he  goes  into  pos- 
session himself.  The  granting  of  such  right  in  itself 
will  bar  the  right  of  the  redemptioner  to  recover  in 
specie  the  crops  already  harvested  by  the  purchaser 
in  possession.  It  has  been  held  that  the  words  *  *  rents, 
issues  and  profits''  apply  only  to  net  profits  and  such 
as  are  of  the  nature  of  rent :  7  Words  &  Phrases,  6090. 
It  is  stated  in  Bruce  v.  Thompson^  26  Vt.  741 : 

*'The  words  *  rents,  issues  and  profits'  *  •  cannot 
be  construed  to  include  annual  products  of  the  wife's 
land.  The  words  have  no  very  marked  fitness  to  ex- 
press the  yearly  products  which  are  the  joint  results 
of  labor  and  the  use  of  the  land.  *  *  Rents,  issues  and 
profits  apply  only  to  net  profits,  and  such  as  are  of  the 
nature  of  rent." 

In  Re  Vedders'  WUl,  15  N.  T.  Supp.  798,  it  is  said: 

*' Rents  and  profits  of  real  estate  mean  the  sum 
annually  yielded  by  the  same.'* 
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4.  It  would  seem  from  a  consideration  of  the  above 
that  the  redemptioner  has  an  undoubted  right  to 
secure  an  accounting  from  the  purchaser  at  the  exe- 
cution sale  who  goes  into  possession  of  the  rents, 
issues  and  profits  of  the  real  estate  so  possessed  by 
him  before  redemption,  but  that  the  very  right  to 
secure  such  an  accounting  of  rents,  issues  and  profits 
excludes  the  idea  that  the  redemptioner  may,  upon  re- 
covering the  possession  and  title  of  the  real  property 
in  question,  also  by  such  act  transfer  the  title  to  per- 
sonalty created  by  the  purchaser  in  possession  to  him- 
self. Such  a  rule  would  not  be  just  or  equitable.  The 
remedy  possessed  by  the  redemptioner  to  secure  an 
accounting  of  the  rents,  issues  and  profits  now  pro- 
vided is  ample  and  the  holding  that  the  crops  severed 
are  personalty  and  belong  to  the  purchaser  in  posses- 
sion, is  not  in  conflict  with  the  cases  heretofore  de- 
cided by  this  court.  It  frequently  happens  that  the 
labor  expended  in  harvesting  a  crop  forms  the  greater 
portion  of  its  value  when  so  harvested,  and  the  writer 
hereof  remembers  very  distinctly  clearing  two  acres 
of  land  for  the  first  year's  crop  and  sowing  thereon 
four  bushels  of  peas  and  after  great  labor  threshing 
therefrom  two  and  one-half  bushels.  We  hold,  there- 
fore, that  the  title  to  the  hay  after  it  was  severed  from 
the  realty  was  in  the  plaintiffs  in  this  suit. 

It  remains,  then,  to  be  determined  whether  plaintiffs 
are  entitled  to  the  relief  sought  and  in  the  form  of  a 
suit  in  equity.  An  examination  of  the  complaint  shows 
that  the  requested  relief  in  equity  consists  first,  of  a 
request  for  an  injunction  preventing  the  defendants 
from  interfering  with  plaintiffs  or  using  the  hay  and 
allowing  the  plaintiffs  to  go  upon  the  land  and  remove 
the  hay  for  their  own  use.  Second,  that  the  Circuit 
Court  in  Harney  County  will  not  meet  until  in  April, 
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and  that  no  plain,  speedy  or  adequate  remedy  would 
be  afforded  in  law  which  would  secure  to  them  the  pos- 
session of  the  hay  in  time  to  prevent  their  cattle  from 
starving  during  the  winter  of  1917-18,  and,  third,  for 
an  accounting  between  plaintiffs  and  defendants  as  to 
the  rents,  issues  and  profits  of  the  land  retained  by 
defendants.  It  is  alleged  further  that  defendants 
Howell  and  Jones  are  insolvent.  It  will  be  noted  that 
the  order  sustaining  the  demurrer  and  the  decree 
thereon  was  handed  down  on  April  5th,  and  entered 
on  April  9,  1918.  This  would  seem  to  bring  the  case 
within  the  rule  laid  down  in  Weigand  v.  West,  73  Or. 
249  (144  Pac.  481).  The  main' ground  for  the  inter- 
position of  equity  set  forth  in  the  complaint  is,  that 
the  hay  is  absolutely  necessary  for  the  feeding  of 
plaintiffs*  cattle  during  the  winter  of  1917-18.  The 
decision  appealed  from  was  rendered  in  the  spring  of 
1918.  Justice  Bubnbtt,  in  the  last-mentioned  case 
says: 

* '  The  question  is  whether  the  plaintiff  has  properly 
conceived  his  remedy  in  the  present  case.  Giving  the 
allegations  of  the  complaint  their  full  value,  yet  it 
appears  that  the  trespass  complained  of  happened 
before  the  commencement  of  the  suit.  Injunction  is  a 
preventive  remedy,  and  is  designed  in  general  to  stay 
the  lawless  hand  before  it  strikes  the  blow.  We  do 
not,  however,  impound  the  water  for  the  wheel  after 
it  has  run  by  the  mill.  It  is  vain  to  lock  the  door  of 
the  stable  after  the  horse  has  been  stolen,  and  it  is 
equally  useless  to  insure  a  house  after  it  is  burned. 
The  trespass  having  been  accomplished  before  the 
commencement  of  the  suit,  it  would  be  of  no  utility  for 
a  court  to  enjoin  what  has  already  passed.'* 

5,  6.  In  the  present  case  the  retention  of  the  case  in 
equity  is  almost  a  moot  question,  as  at  the  time  of  the 
decision  on  the  demurrers  appealed  from  on  April  5, 
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1918,  the  damage — ^if  any — ^had  been  done,  the  winter 
had  passed,  and  the  relief  by  injunction  would  be  prac- 
tically of  no  avail,  but  passing  this  point  it  would  seem 
none  of  the  allegations  of  plaintiffs'  complaint  bring 
the  suit  within  the  grounds  of  equitable  jurisdiction. 
It  is  held  as  a  general  principle  that  a  suit  in  equity 
for  the  recovery  of  personal  property  does  not  lie  ordi- 
narily: Parsons  V.  Hartman^  25  Or.  547  (37  Pac.  61, 
42  Am.  St.  Rep.  803,  30  L.  R.  A.  98) ;  Moore  v.  Hallu 
day,  43  Or.  243  (72  Pac.  801,  99  Am.  St.  Rep.  724) ; 
Wolfer  V.  Hurst,  50  Or.  218  (91  Pac.  366),  The  prop- 
erty must  be  of  some  unique  value,  for  instance  a  per- 
sonal memento  or  relic  or  heirloom  that  cannot  be 
replaced.  Wherever  the  property  is  of  such  a  nature 
as  can  be  compensated  in  damages  the  law  affords  an 
adequate  remedy.  Wild  hay  is  certainly  an  ordinary 
commercial  article,  and  the  allegations  of  the  com- 
plaint do  not  take  it  out  of  that  class,  nor  show  any 
reason  why  the  damages  for  unlawful  seizure  thereof 
cannot  be  compensated  for  in  a  proper  action.  The 
contention  that  the  court  does  not  meet  until  April, 
therefore  equity  relief  should  be  invoked,  does  not  give 
equity  jurisdiction  as  the  action  of  injunction  is  no 
more  speedy  than  that  of  replevin;  moreover  a  tem- 
porary injunction  should  be  used  only  to  maintain  the 
status  quo,  to  prevent  wrongdoing  or  interference 
with  the  possession.  It  is  ordinarily  not  the  proper 
use  of  the  remedy  of  a  temporary  injunction  to,  by 
means  thereof  1,  take  property  from  the  possession  of 
another  and  cause  the  destruction  or  use  of  the  same 
before  the  rights  thereto  can  be  adjudicated. 

7,  8.  As  to  the  relief  sought  by  way  of  an  account- 
ing it  is  clear  from  the  case  of  Reichert  v.  Sooy-Smith^ 
85  Or.  251  (165  Pac.  1174),  that  plaintiffs  could  not 
possibly  recover  any  money  in  an  accounting  from 
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the  defendants.  The  only  decree  that  conld  be  entered 
in  such  an  accounting  would  be  in  favor  of  the  defend- 
ants. Standing  alone  the  request  for  an  accounting 
on  the  part  of  the  plaintiffs  will  not  be  sufficient  to 
take  the  case  into  equity  on  the  ground  solely  that  the 
plaintiffs  seeking  the  relief  may  owe  some  money  to 
defendants.  There  is  no  allegation  herein  as  to  com- 
plexity of  accounts  between  the  parties,  or  in  the 
nature  of  a  discovery,  or  that  a  fiduciary  relationship 
exists  between  the  parties,  nor  any  allegation  of  fraud : 
1  E.  C.  Law,  223,  224;  1  Corpus  Juris,  633,  634.  It 
is  true  an  accounting  may  be  had  as  incidental  to  other 
equitable  relief  but  in  this  case  other  relief  sought  will 
not  bring  this  case  into  equity.  A  plain,  speedy  and 
adequate  remedy  at  law  by  way  of  replevin  of  the  hay, 
or  by  way  of  damages  for  the  conversion  thereof  by 
the  defendants^  existed:  It  does  not  seem  that  an 
action  for  an  accounting  can  be  brought  by  a  party 
who,  from  the  very  nature  of  his  case,  cannot  have 
any  recovery  against  the  defendants,  and  the  defend- 
ants be  thus  forced  to  come  into  court  and  obtain  in 
effect  a  judgment  against  him.  Such  defendants  may 
not  at  that  time  be  ready  to  make  any  claim  against 
the  person  so  seeking  an  accounting.  They  have  a 
right  to  waive  their  claim  if  they  so  wish  or  to  take 
their  time  within  the  statute  of  limitations  to  bring 
either  an  action  or  suit.  It  would  certainly  be  a  novel 
doctrine  to  hold  that  if  a  person  suspects  that  some 
other  person  may  have  a  legal  claim  against  him, 
either  in  contract  or  tort,  that  he  could  hale  the  party 
into  court  and  require  him  to  set  up  or  prove  what- 
ever claim  he  might  have.  Stripped  of  its  nonessen- 
tials it  amounts  to  a  person  bringing  a  cause  into  court 
in  order  that  some  real  or  fancied  claim  against  him 
may  be  adjudicate^  in  spite  of  the  wishes  of  the  other 
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party.  Of  course  in  cases  where  the  plaintiffs  seek 
some  affirmative  relief  by  way  of  quieting  title  to 
realty  or  the  settling  of  a  fiduciary  relationship,  an 
entirely  different  case  presents  itself. 

9.  It  is  alleged  by  plaintiffs  that  two  of  the  defend- 
ants are  insolvent  but  no  allegation  is  made  as  to  the 
insolvency  of  the  other  party.  It  has  been  held,  how- 
ever, in  this  jurisdiction  in  Parker  v.  Furlong,  37  Or. 
248  (62  Pac.  490),  that  insolvency  alone  is  not  a  ground 
for  equitable  relief. 

It  is  strongly  contended  by  plaintiffs  that  as  to  the 
150  tons  of  hay  not  cut  upon  the  land  sold  at  sheriff's 
sale  the  complaint  states  a  good  cause  of  suit.  Under 
our  holding,  as  above  set  out,  there  is  no  difference 
between  the  ownership  of  plaintiffs  in  the  hay  cut  on 
the  land  sold  on  sheriff's  sale  and  that  cut  elsewhere. 
It  all  belongs  to  the  plaintiffs.  The  title  to  the  same 
could  have  been  tried  out  in  a  replevin  action,  or  an 
action  at  law  could  have  been  brought  for  its  conver- 
sion by  defendants,  and  a  plain,  speedy  and  adequate 
remedy  is  afforded  at  law  to  the  plaintiffs. 

Affibmbd.    Bbhbabiko  Dbkibd. 

Harris,  J.,  absent. 


Arffued    November  15,  1918,  affirmed   JTannarT  28,   rebearinir  denied 

March  4,  1W9. 

CAENAHAN  MFG.  CO.  v.  BEEBE-BOWLES  CO. 

(178  Pac.  233.) 

Oontraots— ModlflcatloiL 

1.  In  an  action  on  a  modified  contract,  evidence  held  saffieient  to 
sustain  a  finding  that  the  original  contract  had  been  modified  as 
alleged. 

Appeal  and  Error — ^Presumption— Verdict — Oounterdatm. 

2.  Where  the  jury  found  for  the  plaintiff,  in  an  action  on  a  modi- 
fled  contract,  in  the  full  amount  of  its  claim,  it  must  be  aismned  Uiat 
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it  WM  tatisfied  from  the  evidence  that  the  contract  was  modifledi 
tiiat  the  plaintiff  performed  its  part  of  the  modified  contract,  and  that 
the  jury  found  against  the  defendant  as  to  all  of  its  alleged  counter- 
elaims. 

From  Multnomah:  Bobbrt  G.  Mobbow,  Judge. 

Department  2. 

Plaintiff's  third  amended  complaint  alleges  that  on 
July  13,  1910,  the  plaintiff  entered  into  a  written  con- 
tract with  the  defendant,  in  and  by  which  it  agreed 
to  do  **all  mill  work  for  the  seven-story  bank  and 
office  building  to  be  erected  in  Walla  Walla,  Wash- 
ington, for  the  Baker  Loan  and  Investment  Com- 
pany,'*  on  the  terms  and  conditions  therein  stated,  at 
the  agreed  price  of  $7,625 ;  that  subsequent  to  the  exe- 
cution of  said  contract  it  was  mutually  agreed  in  writ- 
ing by  the  plaintiff  and  the  defendant  that  the  same 
should  be  and  it  was  modified;  that  the  plaintiff  sub- 
mitted to  defendant  its  own  detail,  showing  method  of 
constructing  doors  as  solid-panel  molded,  with  a  rec- 
tangular or  fillet  mold,  and  stiles  in  four  pieces  in- 
stead of  one  piece;  which  would  be  in  strict  accord 
with  the  specifications,  and  requested  that  the  defend- 
ant permit  the  plaintiff  to  manufacture  said  doors 
after  said  detail  instead  of  the  one  furnished  by  the 
architects.  The  complaint  further  alleges  that  the 
defendant  knew  of  the  plaintiff's  construction  of  the 
doors  and  the  rectangular  or  fillet  mold  thereon  in 
accordance  with  the  said  detail  submitted  by  the  plain- 
tiff instead  of  the  architects'  original  detail;  that  de- 
fendant did  not  object  to  the  method  of  construction 
adopted,  and  eventually  waived  all  objection  to  such 
construction;  that  between  September  1  and  Decem- 
ber 1,  1910,  the  plaintiff  furnished  and  delivered  to 
the  defendant  at  Walla  Walla  the  said  doors  and  inte- 
rior woodwork  and  finish  material,  constructed  in  pur- 
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suance  of  said  contract  as  modified ;  and  that  the  plain- 
tiff duly  performed  all  the  terms  and  conditions  of 
said  contract  as  modified,  except  as  to  the  approval  of 
plaintiff's  work  by  the  architects,  which  was  not 
obtained  for  the  reason  that  the  architects  were  arbi- 
trary and  unreasonable  and  refused  to  approve  the 
work. 

The  defendant  filed  its  answer,  admitting  the  exe- 
cution of  the  original  contract,  but  denied  any  modifi- 
cation thereof  and  all  other  material  allegations  of  the 
complaint,  pleaded  four  further  and  separate  defenses 
and  counterclaims  and  alleged  a  breach  of  the  con- 
tract with  the  result  that  it  was  compelled  to  and  did 
expend:  first,  the  sum  of  $1,800  on  account  of  recon- 
struction; second,  $1,630  on  account  of  overhauling 
and  sandpapering ;  third,  the  sum  of  $2,750  on  account 
of  delay,  and  fourth,  the  sum  of  $87.64  for  the  pur- 
chase of  certain  oak  lumber.  The  plaintiff  replied, 
denying  all  of  the  material  allegations  of  the  answer. 
A  trial  was  then^had  and  the  jury  returned  a  verdict 
in  favor  of  the  plaintiff  for  the  full  amount  prayed  for 
in  its  complaint. 

This  case  was  here  upon  a  former  appeal  from  a 
judgment  in  favor  of  the  plaintiff  for  the  same  amount 
which  was  reversed  and  remanded  for  a  new  trial,  with 
leave  to  the  plaintiff  to  amend  its  complaint,  in  an 
opinion  written  by  Mr.  Justice  Burnett,  80  Or.  124 
(156  Pac.  584). 

The  instructions  are  set  out  in  full  in  the  abstract, 
from  which  it  appears  that  the  defendant  stated  in  . 
open  court  that  it  did  not  **  claim  anything  because 
of  the  rejections  of  the  architects'^  and  based  ''its  de- 
fense on  the  proposition  that  the  work  did  not  come 
up  to  the  required  standard. ' '  Judgment  was  entered 
on  the  verdict,  from  which  the  defendant  appeals, 
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specifying  ten  different  assignments  of  error ;  but  the 
vital  question  is  as  to  the  construction  which  should  be 
placed  upon  the  complaint,  and  whether  the  proof  is 
sufficient  to  show  that  the  contract  was  modified  as 
alleged.  Atfibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Hugh  Montgomery  and  Messrs.  Piatt  &  Piatt ^  with 
an  oral  argument  by  Mr.  Montgomery. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Richard  Sleight. 

JOHNS,  J. — ^As  the  jury  found  a  verdict  for  the  full 
amount  of  plaintiff's  claim,  it  must  be  assumed  that 
the  defendant  was  not  entitled  to  recover  anything 
upon  either  of  its  alleged  counterclaims.  As  we  con- 
strue the  complaint,  the  plaintiff  seeks  to  recover  upon 
a  modified  contract.  It  appears  from  the  record  that 
on  July  13, 1910,  the  plaintiff  mailed  to  the  defendant 
a  long  descriptive  letter  in  which  it  made  criticism  of 
and  objection  to  the  original  details,  suggesting  and 
advising  that  certain  changes  be  made  therein,  giving 
reasons  therefor.  With  this  letter  plaintiff  mailed 
copies  of  *  'blue  prints ' '  which  it  had  prepared.  Among 
other  things,  it  is  stated  in  the  letter: 

**  With  regard  to  the  blue-prints  we  are  sending  you, 
what  we  want  is  either  the  approval  or  the  disapproval 
of  the  details  and  get  started  right,  at  once.  *  * 

**Two  things  we  want  and  we  will  start  with  a 
whoop.  •  •  Second,  a  telegram  or  letter  from  Beebe 
Bowles  &  Co.  stating  they  accept  the  contract  as 
signed  by  us,  with  changes  made  therein." 

In  answer  to  this  letter  the  defendant  wired  the 
plaintiff  on  July  19, 1910 : 

91  Or.— 90 
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^^Concessions  and  changes  will  be  taken  up  as  soon 
as  your  blue-prints  arrive,  and  we  will  answer  by 
wire.'* 

On  July  22d,  the  defendant  wired  the  plaintiff  as 
follows : 

''Architects  refuse  to  allow  middle  rail  same  thick- 
ness as  stiles.  Use  your  detail  on  rectangular  mold- 
ing. Make  middle  rail  thickness  to  come  flush  with 
this  molding.  One  and  three-eighths  inch  stops  are  all 
right  and  we  have  insisted  to  architects  that  they  allow 
changes  in  door  jambs.    Will  advise.*' 

Each  df  these  telegrams  referred  to  the  plaintiff's 
letter  and  blue-prints  mailed  to  the  defendant  on  July 
13th,  which  were  afterwards  confirmed  by  plaintiff's 
letter  of  August  3d  and  defendant's  reply  of  August 
6th. 

It  appears  that  the  plaintiff  mailed  two  sets  of  blue- 
prints, the  first  on  July  13th  and  the  second  on  August 
3d,  and  that  such  blue-prints  were  identical.  In  its 
letter  of  August  3d  plaintiff  specifically  informed  the 
defendant  that  the  blue-prints  showed  the  work  as  it 
was  then  going  through  the  factory.  This  must  have 
referred  to  the  blue-prints  which  the  plaintiff  mailed 
to  the  defendant  on  July  13th.  After  the  receipt  of 
that  letter  the  defendant  knew  that  the  plaintiff  was 
then  engaged  in  carrying  out  the  contract  in  accord 
with  the  changes  therein  which  were  submitted  in  its 
letter  of  July  13th.  There  is  no  testimony  which 
tends  to  show  that  at  any  time  the  defendant  notified 
the  plaintiff  that  the  suggested  changes  evidenced  by 
the  blue-prints  of  July  13th  were  not  satisfactory  or 
that  the  work  would  not  be  accepted. 

1.  There  is  ample  testimony  in  the  record  from 
which  the  jury  could  find  that  pursuant  to  the  letter 
of  July  13th  from  the  plaintiff  to  the  defendant  the 
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original  contract  was  modified  as  alleged  in  the  com- 
plaint and  that  snch  modification  was  in  writing, 

2.  We  have  carefully  read  the  instructions  which 
were  given  by  the  court,  and  defendant's  requested 
instructions  which  were  refused.  The  real  question 
was  largely  one  of  fact,  as  to  whether  the  contract  was 
modified,  and,  if  so,  whether  the  plaintiff  kept  and  per- 
formed the  terms  and  conditions  of  such  changed  con- 
tract by  it  to  be  kept  and  performed.  Such  issues 
were  fully  and  fairly  submitted  to  the  jury  by  exhaus- 
tive instructions,  in  which  the  court  properly  charged 
the  jury  upon  every  material  question  presented  by 
the  defendant  at  the  trial.  As  the  jury  found  for  the 
plaintiff  in  the  full  amount  of  its  claim,  we  must  as- 
sume that  it  was  satisfied  from  the  evidence  that  the 
contract  was  modified ;  that  the  plaintiff  performed  its 
part  of  the  modified  contract ;  and  that  the  jury  found 
against  the  defendant  as  to  all  of  its  alleged  counter- 
claims. 

There  was  no  prejudicial  error  in  the  ruling  of  the 
trial  court  in  rejecting  testimony  offered  for  the  pur- 
pose of  showing  damages  which  the  defendant  claimed 
to  have  sustained  by  reason  of  delay  on  the  part  of 
the  plaintiff.  After  a  careful  examination  of  the  rec- 
ord we  are  convinced  that  the  defendant  had  a  fair 
trial  and  the  judgment  should  be  affirmed. 

Affirmed.    Eehearing  Denied. 

McBbidEi  C.  J.9  and  Bean  and  Habbis^  JJ.,  concur. 
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Argued   December    10,  1918,  affirmed   Febraary   4,  rehearing  denied 

March  4,  1919. 

SOUTHERN  OREGON  CO.  v.  PORT  OF  BANDON. 

(178  Pac.  215.) 

Municipal  OorporaUonB — ^E8tabli8hm«iit  of  Ports — Objeettoiu  to  Crea- 
tion. 

1.  After  proceedings  are  completed  under  Sections  6114-6125, 
L.  O.  L.,  relating  to  creation  of  ports,  a  land  owner  within  the  bound- 
aries cannot  thereafter  for  the  nrst  time  complain  that  his  land  was 
beyond  the  natural  watershed  of  a  drainage  basin  whose  waters  flowed 
into  another  bay  or  river. 

From  Coos :  James  W.  Hamilton,  Judge. 

Department  2. 

During  the  year  1913,  under  the  provisions  of  Chap- 
ter 3,  Title  XLI,  L.  0.  L.,  proceedings  were  taken  to 
organize  the  Port  of  Bandon  in  Coos  County  and  a 
duly  verified  petition  for  a  special  election  was  filed 
with  the  county  clerk  and  presented  to  the  County 
Court  of  that  county,  from  which  it  appeared  that 
more  than  8  per  cent  of  the  legal  voters  residing  within 
the  exterior  boundaries  of  the  proposed  port  had 
signed  the  petition,  and  based  thereon  the  County 
Court  called  a  special  election,  as  provided  by  Section 
6116,  L.  0.  L.  Notices  were  duly  posted  in  each  elec- 
tion precinct,  as  the  act  provides,  and  an  election  was 
held,  after  which  the  votes  were  counted  and  the 
judges  and  clerks  of  the  election  returned  the  canvass 
of  the  vote,  together  with  the  ballots  cast,  to  the 
county  clerk.  Thereafter  at  the  specified  time,  the 
County  Court  made  its  canvass  of  such  vote,  from 
which  it  appeared  that  a  large  majority  of  the  votes 
cast  were  in  favor  of  the  incorporation  of  the  port. 
Pursuant  to  Section  6117,  L.  0.  L.,  the  County  Court 
of  Coos  County  then  duly  made  and  entered  an  order 
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proclaiming  and  declaring  that  all  of  that  portion  of 
Coos  Connty  embraced  and  defined  within  the  bound- 
aries as  set  out  in  the  petition,  was  legally  established 
as  a  municipal  corporation  under  the  corporate  name 
of  the  Port  of  Bandon,  under  and  pursuant  to  and  with 
the  powers  vested  in  such  corporation  by  virtue  of 
that  certain  act  of  the  legislative  assembly  of  the  State 
of  Oregon,  passed  at  its  session  held  in  the  year  1909, 
and  substantially  as  provided  for  in  Section  6117, 
L.  0.  L.    Section  6120,  L.  0.  L.,  provides: 

**From  and  after  the  date  of  the  proclamation  made 
by  the  County  Court  provided  for  under  Section  6117, 
that  portion  of  such  county  embraced  within  the  limits 
defined  in  such  proclamation  shall  be  a  separate  dis- 
trict to  be  known  as  the  port  whose  name  is  specified 
in  such  proclamation,  and  the  inhabitants  thereof  shall 
be  a  corporation  by  the  name  and  style  of  the  port 
specified  in  such  proclamation,  and  as  such  shall  have 
perpetual  succession,  and  by  the  said  names  shall  exer- 
cise and  carry  out  the  corporate  powers  and  objects 
hereinafter  conferred  and  declared  and  shall  make  all 
contracts,  hold,  receive  and  dispose  of  real  and  per- 
sonal property,  and  do  all  other  acts  and  things  which 
may  be  requisite,  necessary  or  convenient  in  carrying 
out  the  objects  of  said  corporation  or  exercising  the 
powers  conferred  upon  it  as  in  this  act  set  out  and  ex- 
pressed, and  sue  and  be  sued,  plead  and  be  impleaded 
in  all  actions,  suits  or  proceedings  brought  by  or 
against  if 

Section  6121  defines  and  specifies  the  powers  of  such 
a  port  after  it  is  organized  and,  among  other  things, 
provides  that  such  a  port  shall  have  power  **to  assess, 
levy  and  collect  taxes  upon  all  property,  real  and  per- 
sonal, situated  within  its  boundaries,  and  which  is  by 
law  taxable  for  state  and  county  purposes,  and  each 
year  not  to  exceed  1  per  cent,  the  proceeds  of  which 
shall  be  by  it  applied  in  carrying  out  the  objects  and 
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purposes  hereinbefore  provided*';  and  shall  also  have 
power  **to  assess,  levy  and  collect  a  special  tax  upon 
all  such  property,  real  and  personal,  in  an  amount 
suflScient  to  pay  the  yearly  interest  on  bonds  thereto- 
fore issued  by  such  corporation  and  then  outstand- 
ing,'* the  same  to  be  levied  and  collected  in  like  man- 
ner and  with  like  effect  as  in  the  case  of  county  and 
state  taxes. 

After  the  proclamation  of  the  County  Court,  the 
port  was  organized  by  the  election  of  a  board  of  com- 
missioners, as  provided  for  in  Section  6122,  L.  0.  L., 
and  pursuant  to  the  terms  and  provisions  of  the  act, 
annually  levied  certain  taxes  which  were  certified  to 
the  county  clerk  and  for  which  warrants  were  issued 
and  placed  in  the  hands  of  the  defendant  sheriff  for 
collection.  The  plaintiff  as  the  owner  of  certain  lands 
within  the  boundaries  of  the  port  as  established  by  the 
County  Court,  commenced  this  suit  for  the  purpose  of 
enjoining  the  collection  of  the  tax  so  levied  by  the  port 
on  its  lands,  claiming  that  the  tax  on  such  lands  was 
illegal  and  void;  that  the  said  lands  were  not  within 
the  jurisdiction  of  the  port  and  were  not  subject  to 
any  such  tax;  that  they  were  outside  the  boundaries 
of  the  Port  of  Bandon,  were  not  tributary  to  such  port, 
and  that  the  tax  was  a  cloud  upon  the  title  to  said 
lands. 

A  general  demurrer  to  the  complaint  was  overruled. 
An  answer  was  then  filed,  admitting  the  incorporation 
of  the  port  but  denying  all  other  material  allegations, 
and  as  a  further  and  separate  defense  alleging  that 
the  lands  in  question  are  located  within  the  Coquille 
Eiver  Drainage  Basin  and  within  the  boundaries  of 
the  Port  of  Bandon;  that  such  port  was  duly  organ- 
ized under  Chapter  3,  Title  XLI,  L.  0.  L.;  that  no 
objection  was  ever  made  to  the  County  Court  by  the 
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plaintiff,  to  the  inclusion  of  said  lands  within  the 
bonndaries  of  said  port;  that  all  of  the  acts  creating 
said  port  were  duly  and  legally  performed ;  that  after 
the  creation  thereof,  a  3-mill  tax  was  duly  levied  by 
the  port  upon  the  lands  included  within  its  boundaries ; 
that  no  objection  was  ever  made  thereto  by  anyone; 
that  **the  matters  sought  to  be  litigated  herein  rela- 
tive to  the  boundaries  of  the  Port  of  Bandon  were 
adjudicated  by  virtue  of  the  said  judgment  or  procla- 
mation of  the  County  Court  duly  made,  entered  and 
given  in  re  the  incorporation  of  the  Port  of  Bandon 
on  September  3,  1913**;  that  such  tax  was  duly  certi- 
fied by  the  county  clerk  and  the  county  assessor  of 
Coos  County  prior  to  December  1,  1914,  and  was  by 
the  officers  of  said  county  regularly  and  legally  ex- 
tended upon  the  assessment-roll,  and  that  in  all  par- 
ticulars in  establishing  the  port  and  levying  the  tax 
the  terms  and  provisions  of  the  act  were  duly  observed 
and  followed. 

A  reply  was  filed.  Testimony  was  taken,  and  the 
Circuit  Court  rendered  a  decree,  dismissing  the  suit, 
from  which  the  plaintiff  appeals. 

The  plaintiff's  cause  of  suit  is  thus  stated  in  the 
record : 

(By  counsel  for  defendants.) 

**Q.  Your  stipulation,  as  I  understand,  is  to  the 
effect  that  our  taxes  are  legal  and  valid,  except  that 
you  contend  that  this  property  is  not  properly  within 
the  porf 

(By  counsel  for  plaintiff.) 

**A.  That  is  the  sole  ground  of  attack,  and  the  sole 
question;  that  is  the  only  question  we  have  in  issue, 
that  this  property  lies  outside  of  the  proper  bound- 
aries/' 
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As  to  the  boundaries,  Section  2  of  the  act  of  1909 
(Laws  1909,  Chapter  39,  page  78)  provides : 

**  Where  a  petition  is  filed  for  the  incorporation  of 
a  port  under  the  provisions  of  this  act,  the  territorial 
limits  of  which  do  not  include  such  county  as  a  whole, 
the  limits  proposed  by  such  petition  shall  not  extend 
beyond  the  natural  watershed  of  any  drainage  basin 
whose  waters  flow  into  another  bay,  estuary  or  river 
navigable  from  the  sea  situate  within  such  county. ' ' 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  D.  Goss,  Mr.  John  C.  Kendall  and  Mr.  Her- 
bert 8.  Murphy,  with  an  oral  argument  by  Mr.  Goss. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  P.  Topping. 

JOHNS,  J. — 1.  The  purpose  and  intent  of  the  act 
of  1909  was  to  promote  the  growth  and  development 
of  inland  harbors  in  the  state,  to  provide  funds  for 
their  maintenance  and  to  facilitate  transportation  to 
and  from  the  sea.  With  that  end  in  view  and  in  com- 
pliance with  the  act,  the  Port  of  Bandon  was  created 
and  its  boundaries  defined  by  a  proclamation  of  the 
County  Court  of  Coos  County  on  September  3,  1913. 
The  Port  of  Coos  Bay  is  also  a  municipal  corporation, 
joining  the  Port  of  Bandon  on  the  north,  and  was 
organized  under  the  same  law  some  time  previous  to 
the  establishment  of  the  Port  of  Bandon.  Plaintiff's 
lands,  which  are  valuable  chiefly  for  timber,  were  not 
included  within  the  boundaries  of  the  Port  of  Coos 
Bay,  although  it  is  now  contended  that  they  are  within 
the  Coos  Bay  watershed  and  for  such  reason  should  not 
be  included  within  the  boundaries  of  the  Port  of  Ban- 
don.   It  is  not  claimed  that  any  actual  survey  was 
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ever  made,  to  determine  whether  or  not  plaintiff's 
lands  were  tributary  to  the  watershed  of  the  Port  of 
Bandon,  before  the  County  Court  made  its  order  estab- 
lishing that  port.  But  it  appears  from  the  evidence 
that  Coos  Bay  is  indeed  the  true  watershed  of  plain- 
tiff's lands.  It  is  also  true  that  all  parties  acted  in 
good  faith  in  naming  plaintiff's  lands  as  within  the 
boundaries  of  the  Port  of  Bandon,  and  there  is  no 
suggestion  or  allegation  of  fraud  in  that  particular. 

An  actual  survey  which  required  quite  a  little  time 
and  expense  was  necessary  to  ascertain  the  true  water- 
shed of  plaintiff's  lands,  and,  owing  to  the  fact  that 
they  are  on  or  near  the  divide  between  the  watershed 
of  the  Port  of  Bandon  and  that  of  the  Port  of  Coos 
Bay  and  were  not  included  within  the  boundaries  of 
the  latter  port,  the  petitioners  of  the  Port  of  Bandon 
had  a  right  to  assume  that  they  were  tributary  to  that 
port. 

Under  the  terms  of  the  act,  the  exterior  boundaries 
of  the  port  must  be  specifically  described  in  the  peti- 
tion and  if  the  petition  contains  the  required  8  per 
cent  of  legal  voters'  names,  the  County  Court  is  justi- 
fied in  calling  the  election  and  in  ratifying  the  result 
thereof  by  proclamation,  declaring  the  boundaries  of 
the  district  to  be  as  specified  in  the  petition.  Section 
6  of  the  act  declares  that  the  portion  of  the  county 
embraced  within  such  boundaries  shall  then  become  a 
municipal  corporation,  and  Section  7  defines  the 
powers  and  duties  of  such  corporation,  including  the 
levying  and  collecting  of  taxes  by  it  for  the  purpose 
of  developing  and  maintaining  the  harbor.  The  plain- 
tiff is  seeking  to  enjoin  the  Port  of  Bandon  from  col- 
lecting a  tax  which  the  record  shows  was  duly  levied 
under  the  authority  conferred  upon  the  port  by  the 
act  under  which  it  was  incorporated. 
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!■  ■  IMMMMI  I  ■■    ^  I  I  ■  IMI    ^ ■ 

A  witness  for  the  plaintiff  testified  with  reference 
to  its  property : 

**It  is  all  in  some  port  now  because  the  Port  of 
Coquille  [Port  of  Bandon]  took  all  the  land  that  was 
left  there.  •  • 

**Q.  Didn't  you  investigate  and  find  at  that  time  that 
your  land  was  included  in  the  properties  of  the  port! 

**A.  No. 

''Q.'  Why  didn't  you t 

**A,  I  didn't  know  anything  about  it.  I  didn't  know 
where  the  boundaries  was  until  I  found  out  my  land 
was  taxed  there,  and  I  didn't  pay  any  attention  to  the 
Port  of  Bandon  boundaries,  or  the  Port  of  Coos  Bay 
boundaries,  it  wasn't  any  of  my  business." 

Donald  Charleston,  who  was  the  engineer  in  charge 
of  both  ports,  and  who  was  called  as  a  witness  for  the 
plaintiff,  testified  as  follows: 

**Q.  "Would  it  be  possible  for  a  person,  except  one 
familiar  with  the  lines  and  lines  of  the  quarters,  mak- 
ing a  special  investigation  for  that  purpose,  to  state 
just  for  certain  whether  these  lands  are  in  the  one 
watershed  or  the  other! 

**A.  I  don't  think  it  would  be. 

*'Q.  It  would  be  necessary  to  get  down  and  make  a 
careful  investigation  to  ascertain  that,  perhaps? 

**A.  You  would  have  to  satisfy  yourself,  you  would 
have  to  know  how  to  run  the  lines,  and  know  that  you 
were  on  certain  corners,  at  certain  corners,  on  certain 
lines. ' ' 

This  testimony  explains  the  true  situation. 

The  validity  of  the  act  of  1909  and  the  proceedings 
thereunder  were  sustained  by  this  court  in  the  case  of 
State  on  Inf.  v.  Johnson,  76  Or.  85  (144  Pac.  1148,  147 
Pac.  926).  In  the  case  of  State  ex  rel,  v.  Port  of  Bay 
City,  64  Or.  139,  143  (129  Pac.  496,  497),  this  court 
said: 
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**Thi8  notice  was  sufficient  to  call  the  attention  of 
all  property  owners  within  the  proposed  port  to  the 
fact  that  it  was  proposed  to  organize  a  port  corpora- 
tion and  to  establish  the  boundaries  of  the  same.  By 
the  provisions  of  the  statute  the  County  Court  was  re- 
quired to  convene  seven  days  after  the  election,  to  can- 
vass the  returns,  and  to  enter  upon  the  journals  of  the 
court  a  proclamation  declaring,  among  other  things, 
that  the  port  had  been  duly  and  legally  incorporated 
as  a  municipal  corporation.  Plaintiff  and  all  others 
having  interests  adverse  to  the  organization  of  the 
port  were,  by  the  publication  of  the  notice  of  election 
required  by  law,  duly  and  legally  apprised  of  the  pend- 
ency of  the  proceedings,  and  either  before  the  election 
or  within  the  seven  days  intervening  after  the  elec- 
tion could  have  appeared  before  the  court  and  pointed 
out  the  alleged  defects  in  the  petition,  and  in  a  simple 
and  inexpensive  proceeding  have  made  themselves 
parties  to  the  record  there,  and  settled  by  review  or 
appeal  to  the  Circuit  Court  the  questions  they  here 
seek  to  litigate.  The  finding  of  the  County  Court  that 
the  port  had  been  duly  and  legally  organized  and  in- 
corporated, and  the  entry  of  this  finding  in  the  journal, 
was  a  final  adjudication  of  every  fact  necessary  under 
the  law  to  constitute  a  valid  corporation,  including  the 
location  of  its  boundaries,  and  the  matter  sought  to 
be  litigated  here  is  res  ad  judicata.'' 

When  the  proceedings  are  completed  as  the  act  pro- 
vides, the  port  is  not  only  created,  but  its  boundaries 
are  specifically  defined  and  the  proceedings  defining 
the  boimdaries  become  and  are  as  valid  and  binding 
as  the  creation  of  the  port  itself.  Pending  the  final 
establishment  of  the  port,  any  interested  person  may 
appear  before  the  County  Court  and  make  objections 
to  the  creation  of  such  port  or  to  the  including  of  his 
lands  within  its  boundaries  and  can  then,  upon  a 
proper  showing  or  petition,  raise  the  question  sought 
to  be  presented  on  this  appeal.    If  proper  relief  is 
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denied,  the  complainant  is  then  in  a  position  either  to 
review  or  appeal  the  action  of  the  Comity  Conrt  in 
creating  the  port  and  defining  its  boundaries.  For 
such  reason,  we  think  that  during  such  time  the  plain- 
tiff had  a  complete  and  adequate  remedy  at  law.  That 
is  the  force  and  effect  of  the  decision  of  this  court  in 
State  ex  rel.  v.  Port  of  Bay  City,  64  Or.  139,  142  (129 
Pac.  496,  497). 

While  it  is  true  that  there  is  some  language  used  in 
the  case  of  State  on  Inf.  v.  Johnson,  76  Or.  85  (144 
Pac.  1148,  147  Pac.  926),  which  would  indicate  that, 
*'if  the  owners  of  the  property  so  included  should  re- 
fuse to  pay  taxes  to  the  Port  of  Bandon,  the  courts 
might  afford  them  a  relief  by  declaring  such  property 
to  be  outside  the  limits  of  the  port,*'  such  language 
was  obiter  dicta  and  unnecessary  to  the  opinion.  To 
the  extent  that  it  is  in  conflict  with  the  case  of  State 
ex  rel.  v.  Port  of  Bay  City,  it  is  overruled.  The  de- 
cree of  the  Circuit  Court  is  affirmed. 

Affirmed.    Beheabinq  Denied. 

MoBbidb,  C.  J.,  and  Bean  and  Habbis,  JJ.,  concur. 


Submitted  on  briefs  December  12,  1918,  affirmed  February  4,  rehearing 

denied  March  4, 1919. 

KEELEE  BROS.  v.  SCHOOL  DIST..  No.  108. 

(178  Pac.  218.) 

Bdiools  and  School  Districts — ^Action  for  Legal  Senrlcea. 

1.  Under  a  contract  to  prepare  for  defendant  school  district  aU 
legal  proceedings  necessary  for  the  issuance  of  bonds  by  the  district, 
furnish  lithographed  bonds  for  signatures,  etc.,  plaintiff  could  not 
without  any  action  of  board  of  directors  proceed  to  put  bonds  in  de- 
nominations it  saw  fit,  and  after  delivering  them  rely  upon  that  as  a 
compliance  in  view  of  Laws  of  1913,  page  306,  Section  2. 

Schools  and  School  DIstilcta— Evidence — ^Admlasibility. 

2.  In  action  on  contract  to  prepare  for  defendant  school  distriet 
aU  legal  proceedings  necessary  for  the  issuance  of  bonda  by  the  dii- 
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tricty  famish  ballots,  etc.,  defendant  should  not  have  been  permitted 
to  introduce  a  bill  for  printing  ballots  where  there  was  no  allegation 
in  the  answer  that  the  contract  had  been  modified. 

Appeal  and  Error  —  Eironeaiis  Admissloii  of  Testimony  —  HacmlaiB 


3.  In  action  on  contract  to  prepare  for  defendant  school  district 
all  legal  proceedings  necessary  for  issuance  of  bonds  by  the  district, 
to  furnish  ballots,  etc.,  error  in  admitting  evidence  by  defendant  of  a 
bill  for  cost  of  printing  ballots  held  not  to  have  affected  verdict;  evi- 
dence of  printing  of  ballots  having  already  been  admitted  without 
objection. 

Sdiools  and  Bchool  DistrictB-— Action  for  Legal  Service*— ZnotmetioiL 

4.  In  action  on  contract  to  prepare  for  defendant  school  district  all 
legal  proceedings  which  when  adopted  would  show  adequate  lawful  au- 
thority for  issuance  of  bonds  for  school  purposes,  held,  that  the  court 
properly  instructed  that  proof  of  posting  notices  of  election  was  a 
material  part  of  the  contract. 

Oontraets— Oonstmlng  Against  Maker. 

5.  Plaintiff,  which  is  an  expert  in  matters  of  contracts  like  the 
one  involved  and  prepared  the  contract  in  its  own  language,  should 
be  held  strictly  to  each  provision  and  if  there  is  any  vagueness  in  the 
contract,  it  snould  be  construed  against  plaintiff  rather  than  in  its 
favor. 

[As  to  right  of  attorney  to  reeover  compensation,  see  note  im 
127  AOL  St.  Bep.  841.] 

From  Clackamas :  Jambs  U.  Campbell^  Judge. 

In  Banc. 

This  is  an  appeal  _  from  a  judgment  in  favor  of  the 
defendant  in  an  action  for  recovery  of  money  on  a  con- 
tract. The  plaintiff  is  a  corporation  evidently  en- 
gaged generally  in  the  purchase  of  municipal  bonds, 
and,  incidentally  thereto,  in  preparing  the  records  and 
proceedings  for  school  districts  and  municipalities 
preliminary  to  the  issuing  of  such  bonds.  The  de- 
fendant is  a  school  district  in  Clackamas  County,  Ore- 
gon. Having  in  contemplation  the  issuing  of  twenty- 
five  thousand  dollars  in  bonds  for  the  building  and 
furnishing  of  a  schoolhouse,  the  district,  through  two 
of  its  directors,  entered  into  a  contract  with  the  plain- 
tiff in  regard  to  the  preparation  of  the  proceedings,  etc. 
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The  proposition  of  the  plaintiff,  which  seems  to  have 
been  duly  accepted  by  the  school  district,  was  as 
follows : 

**  We  agree  to  employ  in  your  behalf  our  bond  attor- 
neys to  prepare  any  and  all  legal  proceedings  neces- 
sary for  the  issuance  of  the  bonds  aforesaid,  furnish 
forms  of  notices,  ordinances,  resolutions,  forms  of  bal- 
lots, and  affidavits  necessary  to  properly  complete  the 
bond  transcript,  also  furnish  lithographed  bonds  ready 
for  the  signatures,  and  such  proceedings  when  adopted 
will  show  adequate,  lawful  authority  for  the  issuance 
of  the  bonds  mentioned.  It  is  understood  and  agreed 
that  your  board  will  take  any  and  all  such  steps  and 
adopt  such  proceedings  as  our  attorneys  may  direct 
and  prepare  to  the  end  that  the  bonds  are  duly  author- 
ized to  be  issued. 

'*For  and  in  consideration  of  our  services  in  the 
above  transaction,  it  is  understood  and  agreed  that 
we  are  to  be  allowed  the  sum  of  $200.00  upon  demand 
therefor.  We  agree  to  submit  a  bid  for  the  bonds  on 
date  of  sale  and  if  the  same  are  awarded  to  us,  our  fee 
of  $200.00  is  to  be  refunded  to  the  district.  If  author- 
ization of  these  bonds  for  any  reason  fails,  our  fee  for 

services  in  connection  therewith  shall  be  $ ,  which 

the agrees  to  pay  us,  on  demand  therefor. 

**Keblbr  Brothers. 
^'By  (Signed)  Fred  Glenn." 

In  this  case  both  sides  seem  to  have  been  attempt- 
ing to  some  extent  to  take  advantage  of  facts  and 
conditions  really  outside  of  the  allegations  of  the 
pleadings. 

The  plaintiff  sues  upon  what  is  alleged  to  have  been 
a  completed  contract  upon  its  part.  One  of  the  con- 
ditions of  its  contract,  as  we  have  seen,  was  that  it 
would  *^ furnish  lithograph  bonds  ready  for  the  signa- 
ture, and  such  proceedings,  when  adopted,  will  show 
adequate,  lawful  authority  for  the  issuance  of  the  bonds 
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mentioned.'*  Also,  that  it  wonld  ** submit  a  bid  for 
the  bonds  on  date  of  sale,  and  if  the  same  are  awarded 
to  us,  our  fee  of  $200  is  to  be  refunded  to  the  district. 
If  authorization  of  these  bonds  for  any  reason  fails, 
our  fee  for  services  in  connection  therewith,  shall  be 
$ .'' 

The  proceedings  to  authorize  these  bonds  were  un- 
der Section  2,  Chap.  172,  Laws  of  1913,  under  which 
the  power  to  designate  the  denomination  and  amount 
of  the  bonds,  and  the  number  of  the  same,  is  left  with 
the  board  of  directors,  and  of  course  this  must  be  done 
before  the  bonds  can  be  properly  printed  or  litho- 
graphed. Nevertheless,  without  any  action  by  the 
board  of  directors  in  this  regard  whatever,  the  plain- 
tiff proceeded  to  lithograph  and  deliver  to  the  defend- 
ant twenty-five  bonds  of  a  face  value  of  $1,000  each, 
and  redeemable  in  serial  fashion  after  ten  years  from 
their  date. 

The  bonds  which  were  finally  decided  upon  by  the 
directors  and  sold  by  the  district  were  entirely  differ- 
ent, there  being  fifty  of  them  of  the  denomination  of 
$500  each,  and  being  redeemable  in  serial  numbers 
commencing  five  years  after  date.  It  ^as  upon  these 
bonds  and  not  upon  the  bonds  as  prepared  by  it,  that 
the  plaintiff  submitted  its  bid.  The  bonds  prepared 
by  the  plaintiff  could  not  have  been  used  without 
alteration  (if  at  all)  for  the  sale  actually  made  by  the 
defendant  and  bid  upon  by  the  plaintiff. 

There  is  a  suggestion  in  the  evidence  that  plaintiff 
offered  to  change  the  form  of  the  bonds  prepared  by 
it,  or  prepare  other  bonds,  but  there  is  no  allegation 
or  claim  that  this  was  actually  done,  and  there  is  no 
allegation  in  the  complaint  that  the  officers  of  the 
school  district  failed  to  comply  with  the  contract  in 
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this  regard  upon  their  part,  or  thereby  prevented  the 
plaintiff  from  carrying  out  the  provisions  incumbent 
upon  it. 

On  the  other  hand,  the  defendant  sought  to  take 
advantage  of  certain  alleged  subsequent  modifications 
of  the  contract  without  pleading  the  same  in  any  way. 

There  was  no  motion  to  set  aside  the  verdict  or  for 
a  new  trial,  and  the  case  comes  up  alone  upon  certain 
exceptions  to  the  introduction  of  evidence,  and  to  two 
of  the  instructions  given  by  the  court.        Affibmjed. 

For  appellant  there  was  a  brief  submitted  by  Mr. 
Frank  8.  Grcmt. 

For  respondent  there  was  a  brief  prepared  and  sub- 
mitted by  Mr.  E.  W.  Bartlett. 

BENNETT,  J.— 1.  We  do  not  think  the  evidence 
offered  by  plaintiff  shows  a  sufficient  compliance  with 
the  contract  to  entitle  the  plaintiff  to  recover  under 
the  pleadings.  The  lithographing  of  the  bonds  was  a 
very  essential  and  vital  part  of  the  services  to  be  per- 
formed by  the  plaintiff.  The  plaintiff  could  not,  with- 
out any  action  by  the  board  fixing  the  denomination 
of  the  bonds,  proceed  to  print  them  in  any  denomina- 
tion it  saw  fit,  and  after  delivering  them  depend  upon 
that  as  a  compliance  with  its  contract.  The  bonds,  as 
delivered,  were  absolutely  worthless  to  the  defendant 
under  the  conditions  of  sale,  as  finally  authorized  by 
the  board.  The  plaintiff  itself  tacitly  admitted  this 
by  putting  in  a  bid,  not  for  the  bonds  prepared  by  it, 
but  for  bonds  *'due  serially  5  to  20  years  after  date/* 
(Its  own  bonds  were  10  to  20  years  after  date.) 

Plaintiff  should  have  applied  to  the  board  of  direc- 
tors to  fix  the  character  and  denomination  of  the  bonds 
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and  then  after  the  directors  refused  to  do  so,  it  might 
have  brought  an  action  for  the  breach  of  its  contract. 
This  it  did  not  do  and  it  did  not  allege  in  its  complaint 
even  that  it  had  offered  to  alter  its  bonds,  or  to  re- 
print them.  It  stood  upon  an  allegation  of  a  com- 
pleted contract.  We  think,  therefore,  there  was  no 
evidence  upon  which  it  could  recover  under  the  alle- 
gations of  the  complaint. 

But  besides  this,  we  do  not  think  there  was  any  error 
against  the  plaintiff  brought  up  by  the  record  upon 
which  the  case  should  be  reversed. 

The  assignments  of  error  are  as  follows : 

*'The  court  erred  in  requiring  the  plaintiff  to  prove 
by  county  school  superintendent  records  that  the  direc- 
tors of  the  defendant  were  duly  elected  and  qualified. 

**Tlie  court  erred  in  i)ermitting  improper  exam- 
ination of  a  witness,  Fred  Glenn,  as  to  whether  or 
not  forms  or  copies  of  forms  were  furnished  by  an 
attorney. 

^*The  court  erred  in  permitting  improper  cross- 
examination  of  witness  Glenn,  as  to  the  printing  of 
ballots,  and  the  expense  thereof. 

**The  court  erred  in  permitting  witness  Holder  to 
testify  that  plaintiff  agreed  to  be  present  personally 
or  by  representative  at  the  school  election. 

**The  court  erred  in  permitting  the  defendant  to 
introduce  in  evidence  a  letter  stating  that  plaintiff  or 
its  representatives  were  all  present  at  this  special 
election. 

'*The  court  erred  in  permitting  the  introduction  in 
evidence  by  the  defendant  of  a  bill  for  the  cost  of 
printing  ballot's. 

*  *  The  court  erred  in  permitting  testimony  of  a  mate- 
rial change  in  the  written  contract  in  the  absence  of 
such  defense  being  pleaded  in  the  answer. 

''The  court  erred  in  giving  Instructions  Numbers 
6  and  7.'' 

91  Or.— ai 
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We  donbt  if  any  of  these  assignments  of  error  are 
sufficient  to  present  the  questions  involved,  and  indeed 
only  three  of  them  are  urged  or  alluded  to  in  the  brief 
and  argument  for  appellant. 

2,  3.  We  think  the  court  should  not  have  permitted 
the  bill  to  be  introduced  for  the  printing  of  the  ballots, 
as  there  was  no  allegation  in  the  answer  that  the  origi- 
nal contract  had  been  modified  in  any  way,  but  we  do 
not  think  it  likely  the  error  affected  the  verdict  in  any 
way,  especially  as  the  evidence  of  the  printing  of  the 
ballots  had  already  been  admitted  without  objection. 

The  same  is  true  as  to  the  evidence  of  Glenn  not 
being  present  at  the  time  of  the  election,  and  we  think 
this  evidence  was  virtually  taken  from  the  jury  by  the 
latter  part  of  the  seventh  charge. 

4.  The  main  reliance  of  the  appellant,  however,  is 
on  the  sixth  charge  given  by  the  court,  and  it  is  earn- 
estly insisted  that  this  charge  was  error.  The  only 
exceptions  thereto  were  as  follows: 

*  *  Mr.  Grant :  I  would  like  to  except  to  that  portion 
of  your  charge  where  you  instructed  the  jury,  as  a 
matter  of  law,  the  failure  to  furnish  the  proof  of  post- 
ing notices. 

*  *  Court :  That  is,  if  they  failed  to  furnish  a  copy  of 
that  affidavit. 

*'Mr.  Grant:  Yes. 

** Court:  You  will  be  allowed  an  exception." 

And  a  little  later: 

**To  the  giving  of  the  instructions  6  and  7,  and  to 
the  giving  of  each  thereof,  the  plaintiff  at  the  time 
excepted.  *  * 

It  is  doubtful  if  this  is  a  sufficient  exception  under 
the  rule  that  where  a  charge  covers  more  than  one 
proposition,  part  of  which  is  good  and  part  of  which 
is  bady  a  general  exception  is  not  sufficient,  but  the  par- 
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ticular  error  must  be  specifically  pointed  out :  Murray 
V.  Murray,  6  Or.  17;  Longford  v.  Jones,  18  Or.  330  (22 
Pac.  1064) ;  Jensen  v.  Foss,  24  Or.  158  (33  Pac.  535) ; 
McAlister  v.  Long,  33  Or.  368  (54  Pac.  194).  How- 
ever, we  think  the  charge  is  substantially  correct. 

It  may  be  that  the  proof  of  posting  notices  by  certifi- 
cate or  affidavit  was  not  absolutely  essential  to  the 
validity  of  the  bonds,  still  that  was  a  convenient  and 
proper  way  of  showing  on  the  record  that  the  notices 
had  been  published.  It  might  have  been  sufficient  to 
have  this  appear  in  the  records  of  the  meeting,  as  was 
done  in  Amort  v.  School  Dist.,  48  Or.  522,  524  (87  Pac. 
761),  in  which  case  the  court  said: 

*' There  is  no  statute  requiring  the  proof  of  such 
posting  to  be  made  in  any  particular  manner,  and,  in 
our  opinion,  it  is  sufficient  if  it  appears  from  the  rec- 
ords of  the  district  and  board  meetings  kept  by  the 
clerk  that  the  notice  was,  in  fact,  posted  as  required  by 
law.^' 

Here  there  was  no  attempt  to  prove  that  the  proof 
of  service  was  supplied  by  the  record,  or  in  any  other 
way  except,  by  an  affidavit  or  certificate.  The  agree- 
ment of  the  plaintiff  was  that  the  proceedings  should 
show  adequate  lawful  authority  for  the  issuance  of  the 
bonds  mentioned.  It  seems  to  have  been  assumed  by 
all  of  the  parties  that  such  a  certificate  or  affidavit  on 
the  part  of  the  clerk  was  the  best  and  most  convenient 
way  of  making  it  appear  upon  the  record  that  the 
notices  had  been  given.  The  plaintiff  claims  that  such 
an  affidavit  or  certificate  was  actually  prepared  and 
delivered  by  it.  The  testimony  of  the  defendant  is 
that  no  such  paper  was  furnished. 

5.  The  school  district  could  not  be  expected  to  put 
its  bonds  upon  the  market  subject  to  any  doubt  or  un- 
certainty as  to  any  step  of  their  authorization.    The 
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plaintiff  is  an  expert  in  the  matter  of  contracts  like 
this.  It  prepared  the  contract  itself  and  in  its  own 
language.  It  deals  with  the  officers  of  a  school  dis- 
trict, who  are  ordinarily  inexperienced  in  such  mat- 
ters. We  think  it  should  be  held  strictly  to  each  pro- 
vision of  its  contract,  and  if  there  is  any  vagueness  in 
the  contract  which  it  itself,  has  prepared,  that  vague- 
ness should  be  construed  against  it  rather  than  in  its 
favor. 

It  is  urged  that  the  court  should  not  have  instructed 
specially  as  to  this  matter,  but  we  think  it  was  entirely 
proper  for  the  court  to  announce  to  the  jury  the  rule 
of  law  in  relation  thereto.  It  was  about  the  only 
matter  as  to  which  there  was  an  essential  controversy 
or  contradiction  in  the  evidence.  The  court  did  not 
give  undue  prominence  to  such  a  question  by  inform- 
ing the  jury  as  to  whether  or  not  the  certificate  or  affi- 
davit in  question  and  about  which  there  was  a  contra- 
diction in  the  evidence,  was  material.  We  think  the 
court  was  right  in  instructing  the  jury : 

**That  the  proof  of  posting  notices  of  election  is  a 
material  part  of  this  coiitract,  and  it  is  for  you  to  de- 
termine under  this  evidence  whether  or  not  that  form 
was  supplied  by  the  plaintiff  in  this  case. ' ' 

Affirmed.    Beheabing  Denssd. 


Submitted  on  briefs  Febniarj  17,  affirmed  March  4,  1919. 

HART  V.  OREGON  LAUNDRY  CO. 

(178  Pac.  932.) 

Trorer   and   OonTenKm  —  Blgbt  of  AcUon  —  Nature  and   Scope  of 
Bemedj. 

1.  To  maintain  an  action  of  trover  and  conversion,  there  most  have 
been  unlawful  assumption  of  dominion  over  the  chattel  by  defendant, 
in  defiance  of  plaintiff's  rights  or  a  withholding  of  possession  from 
the  plaintiff,  under  a  claim  of  right  or  title  inconsistent  with  that 
of  plaintiff. 
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01i»tt«l  Mortgages— TiUe  of  Mortgageo. 

2.  Until  condition  broken,  a  chattel  mortgage  does  not  transfer 
title  to  mortgaged  property,  but  is  merely  a  lien. 

Obattel  Mortgages — ^Acts  Constltiiting  Oonvendon. 

3.  Where  an  automobile  mortgaged  to  plaintiff  was,  under  a  writ 
of  attachment,  levied  upon  according  to  Section  300,  L.  O.  L.,  by  de- 
fendant constable,  who  placed  a  lock  upon  it,  but  did  not  remove  same, 
and  the  attachment  wae  afterwards  released  upon  payment  of  the 
debt,  the  act  of  the  constable  was  not  in  derogation  of  plaintiff's 
rights,  and  did  not  constitute  a  conversion. 

Ohattel  Mortgages  —  Conywslon  of  Goods  —  Attadunent  —  Bemedy  of 
Mortgagee. 

4.  Where  a  chattel  mortgage  provides  that  if  the  chattel  be  at- 
tached, the  note  shall  become  due  and  foreclosure  be  had  as  prescribed 
by  Section  7410,  L.  O.  K,  the  mortgagee  is  restricted  to  foreclose  as 
provided  in  Section  7411,  L.  O.  L.,  and  in  case  of  attachment  secures 
no  alternative  right  to  sue  in  damages  as  for  a  conversion,  unless 
his  rights  are  impaired  or  destroyed  by  the  act  complained  of. 

[As  to  right  of  defendant,  who  has  mortgaged  chattels,  to  move 
to  dissolve  attachment  thereof,  see  note  in  Axm.  Oas.  1916D,  479.] 

From  Multnomah :  Georgb  W.  Staplbton,  Judge. 

In  Banc. 

From  the  record  we  condense  the  following  state- 
ment of  facts  in  this  case :  The  plaintiff  had  a  chattel 
mortgage  on  an  automobile  owned  by  his  brother,  to 
secure  the  latter 's  note  for  $400,  payable  on  or  before 
two  years  after  August  8,  1916.  The  mortgage  con- 
tains this  provision : 

*'But  in  case  *  *  said  property  *  *  be  seized  or 
attached  or  levied  upon  •  •  then  the  said  promissory 
note  shall  at  once  become  due  and  payable,  and  this 
mortgage  may  be  foreclosed  in  the  manner  provided 
by  law  for  the  foreclosure  of  such  chattel  mortgages  as 
do  not  provide  within  themselves  the  manner  of  fore- 
closure, and  the  consideration  of  which  does  not  exceed 
the  sum  of  $500." 

Seeking  to  recover  from  the  mortgagor  a  small 
laundry  bill,  the  defendant  company  brought  an  action 
against  him,  in  which  a  writ  of  attachment  was  duly 
issued  and  placed  in  the  hands  of  the  defendant  con- 
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stable,  who  on  March  27,  1917,  levied  upon  the  auto- 
mobile by  placing  a  lock  upon  it  and  leaving  it  in  the 
mortgagor's  garage.  It  was  never  moved  from  there 
at  any  time.  The  plaintiff  says  that  immediately  after 
the  levy  he  demanded  of  the  defendants  that  the  auto- 
mobile be  delivered  to  him  forthwith,  which  demand 
was  refused.  The  machine  was  valued  at  $610,  for 
which  amount  the  plaintiff  demands  judgment  as  dam- 
ages, together  with  interest  and  $45^  as  an  attorney's 
fee  in  the  prosecution  of  this  action  of  trover  and  con- 
version. The  original  complaint  was  filed  March  31, 
1917.  On  April  12th  the  mortgagor  paid  his  debt  to  the 
laundry  company  and  the  attachment  was  immediately 
released.  The  amended  complaint,  upon  which  the 
cause  was  tried,  was  filed  two  days  thereafter. 

A  demurrer  to  the  complaint  was  overruled  and  the 
defendants,  admitting  the  corporate  nature  of  the  com- 
pany and  the  official  character  of  the  constable,  denied 
all  the  other  allegations  of  the  complaint.  Further 
defending,  the  answer  recited  the  history  of  the  attach- 
ment, the  payment  of  the  claim  by  the  defendant  in 
the  writ  and  the  release  of  the  property,  but  a  de- 
murrer was  sustained  to  the  new  matter  and  the  case 
was  tried  before  the  court  without  a  jury,  on  the  gen- 
eral issue.  The  facts  were  stipulated  and  embodied  in 
the  findings.  The  legal  conclusion  was  that  the  action 
of  the  constable  did  not  amount  to  a  conversion  of  the 
property  in  the  sense  of  furnishing  the  basis  for  trover 
and  conversion,  and  the  judgment  was  that  the  action 
be  dismissed.     The  plaintiff  appeals.        Affirmed. 

For  appellant  there  was  a  brief  submitted  by  Mr. 
George  Estes,  Mr.  J.  H.  Hobart,  and  Mr.  E.  M.  Morton, 

For  respondents  there  was  a  brief  presented  by 
Messrs.  Hall  &  Lepper, 
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BUENETT,  J. — 1.  In  speaking  of  trover  and  con- 
version in  Cooper  v.  Chitty,  1  Burr.  31,  quoted  with 
approval  by  Mr.  Justice  Slater  in  Swank  v.  Elwert, 
55  Or.  487  (105  Pac.  901),  Lord  Mansfield  said: 

* '  No  damages  are  recoverable  for  the  act  of  taking ; 
all  must  be  for  the  act  of  converting.  This  is  the  tort 
or  maleftcium,  and  to  entitle  the  plaintiff  to  recover 
two  things  are  necessary:  First,  property  in  the 
plaintiff;  secondly,  a  wrongful  conversion  by  the  de- 
fendant.** 

Further,  Mr.  Justice  Slater  says  in  the  latter  case : 

*  *  In  this  state  conversion  has  been  defined  as  a  deal- 
ing by  a  person  with  chattels  not  belonging  to  him,  in 
a  manner  inconsistent  with  the  rights  of  the  true 
owner.  *  * 

In  Lee  Tung  v.  Burkhart,  59  Or.  194  (116  Pac.  1066), 
the  plaintiffs  were  engaged  in  mercantile  business  and 
had  a  stock  of  goods  in  the  building  of  the  defendant 
under  a  lease  yet  unexpired  by  three  years.  The  city 
authorities  had  condemned  the  structure  and  ordered 
it  to  be  torn  down,  but  the  plaintiffs  refused  to  remove 
their  property,  whereupon  the  defendant  landlord  took 
out  the  goods  and  stored  them  in  a  public  warehouse 
for  the  account  of  the  plaintiffs.  After  a  thorough 
examination  of  the  authorities  the  opinion  by  Mr.  Jus- 
tice Bean  lays  down  the  rule  thus : 

*'In  order  to  maintain  an  action  for  conversion, 
there  must  have  been,  on  the  part  of  the  defendant, 
some  unlawful  assumption  of  dominion  over  the  per- 
sonal property  involved,  in  defiance  or  exclusion  of  the 
plaintiffs'  rights,  or  else  a  withholding  of  the  posses- 
sion from  the  plaintiffs,  under  a  claim  of  right  or  title 
inconsistent  with  that  of  the  plaintiffs." 

The  removal  of  the  goods  was  held  not  to  be  an  act 
of  conversion. 
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In  Himmelman  v.  Des  Moines  Ins.  Co.,  132  Iowa,  668 
(110  N.  W.  155),  the  court  said: 

*'If  the  defendants  did  not  abridge  any  right  by 
which  in  law  plaintiff  was  clothed,  they  certainly  could 
not  be  guilty  of  conversion.'' 

In  Manning  v.  Brown,  47  Md.  506,  the  circumstances 
were  somewhat  similar  to  those  of  Lee  Tung  v.  Burh- 
hart,  59  Or.  194  (116  Pac.  1066),  and  the  court  said: 

*' There  was  no  evidence  whatever  of  any  intention 
on  the  part  of  the  defendants  to  take  to  themselves  the 
property  in  the  goods  or  in  any  manner  to  deprive  the 
plaintiff  of  them.  To  entitle  him  to  recover  in  trover 
such  proof  would  have  been  required." 

The  rule  is  thus  stated  in  Spooner  v.  Holmes,  102 
Mass.  503  (3  Am.  Eep.  391) : 

**  Trover  cannot  be  maintained  without  proof  that 
the  defendant  either  did  some  positive,  wrongful  act 
with  the  intention  to  appropriate  the  property  to  him- 
self or  to  deprive  the  rightful  owner  of  it,  or  destroyed 
the  property.'' 

It  is  stated  in  Evans  v.  Mason,  64  N.  H.  98  (5  Atl. 
766),  that: 

*'It  is  not  every  wrongful  intermeddling  with,  as- 
portation or  detention  of  another 's  goods  that  amounts 
to  conversion.  To  constitute  a  conversion  of  chattels 
there  must  be  some  exercise  of  dominion  over  the  prop- 
erty in  repudiation  of  or  inconsistent  with  the  owner 's 
rights. ' ' 

In  Jordan  v.  Greer,  5  Sneed  (Tenn.),  165,  a  woman 
was  preparing  to  sue  her  husband  for  a  divorce  and 
for  the  purpose  of  laying  a  basis  in  her  complaint  to 
sustain  a  demand  for  alimony,  she  took  a  pocketbook 
containing  some  promissory  notes  belonging  to  him 
and  carried  them  to  the  defendant,  who  took  a  memo- 
randum of  them  as  data  for  the  preparation  of  her 
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complaint.  He  charged  the  wife  to  replace  the  notes 
where  she  found  them  and  she  went  away  with  them. 
They  were  afterwards  found  where  they  had  been 
thrown  over  into  the  door-yard  of  a  neighbor  and  were 
damaged  by  the  rain.  The  owner  sued  the  defendant 
who  took  the  memorandum,  in  trover.  The  court, 
however,  said  in  deciding  against  the  contention  of  the 
plaintiff : 

*  *  There  is  nothing  in  the  proof  to  show  that  the  de- 
fendant was  guilty  of  any  interference  with  the  notes, 
further  than  was  necessary  to  take  a  list  of  them  to  be 
used  in  the  bill  they  were  then  preparing,  which  was  a 
legal  purpose.  *  ^ 

In  Frome  v.  Demtis,  45  N.  J.  Law,  515,  quoting  with 
approval  from  the  opinion  of  Mr.  Justice  Dbpub  in 
Woodside  v.  Adams,  40  N.  J.  Law,  417,  it  was  said 
that : 

*'To  constitute  a  conversion  of  goods,  there  must  be 
some  repudiation  by  the  defendant  of  the  owner's 
right,  or  some  exercise  of  dominion  over  them  by  him 
inconsistent  with  such  right,  or  some  act  done  which 
has  the  effect  of  destroying  or  changing  the  quality  of 
the  chattel. ' ' 

2,  3.  The  question  to  be  determined  here  is  whether 
or  not  the  act  of  the  constable  representing  the  plain- 
tiff in  the  writ  was  in  derogation  of,  or  hostility  to,  the 
rights  of  the  plaintiff  to  the  extent  of  being  a  conver- 
sion of  the  chattel.  Until  condition  broken,  a  chkttel 
mortgage'  does  not  transfer  title  to  the  mortgaged 
property,  but  is  merely  a  lien :  Ayre  v.  Hixson,  53  Or. 
19  (98  Pac.  515,  Ann.  Gas.  1913E,  659, 133  Am.  St.  Rep. 
819).  When  the  writ  of  attachment  was  issued,  there- 
fore, the  property  in  the  automobile  was  vested  in  the 
mortgagor,  who  was  also  the  defendant  in  the  writ. 
It  was,  therefore,  subject  to  attachment  and  the  officer 
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and  the  company  he  represented  were  within  the  strict 
limits  of  their  rights  in  attaching  the  property.  It 
was  not  in  the  possession  of  a 'third  person,  but  was 
in  the  custody  of  the  defendant  in  the  writ.  Hence, 
the  rule  laid  down  in  Section  300,  L.  0.  L.,  respecting 
the  manner  in  which  such  a  process  shall  be  levied 
applies  as  follows : 

*' Personal  property  capable  of  manual  delivery  to 
the  sheriff  and  not  in  the  possession  of  a  third  person 
shall  be  attached  by  taking  it  into  his  custody. '  * 

As  the  mortgage  was  of  record,  the  legal  effect  of 
attaching  the  property  was  not  in  derogation  of,  but 
in  subordination  to  the  plaintiff's  claim  of  lien  upon 
the  property. 

4.  It  is  true,  the  mortgage  provides  that  if  the  chat- 
tel be  attached  or  levied  upon,  the  note  shall  become 
due  and  the  mortgage  may  be  foreclosed  in  the  manner 
provided  by  law  for  the  foreclosure  of  such  instru- 
ments as  do  not  provide  within  themselves  the  manner 
of  the  foreclosure,  and  the  consideration  of  which  does 
not  exceed  $500.     Section  7410,  L.  0.  L.,  reads  thus : 

**  Whenever  the  condition  of  any  mortgage  of  goods 
and  chattels  shall  be  broken,  the  mortgagee  shall  be 
entitled  to  the  immediate  possession  of  the  mortgaged 
property,  and  when  after  breach  of  the  condition  of 
any  such  mortgage  the  possession  of  the  mortgaged 
property  shall  not  be  delivered  up  to  the  mortgagee 
upon  demand  by  him  or  by  any  person  duly  authorized 
by  him  to  make  such  demand  of  the  person  or  persons 
having  such  mortgaged  property  in  possession,  the 
mortgagee  may  recover  the  possession  of  such  mort- 
gaged property  in  the  manner  provided  by  Chapter  11 
of  Title  IV  of  the  Code  of  Civil  Procedure.  '* 

This  section  provides  a  means  of  recovering  the  pos- 
session of  a  particular  class  of  property,  namely,  that 
subject  to  a  chattel  mortgage,  the  condition  of  which 
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has  been  broken.  It  grants  a  peculiar  statutory  privi- 
lege and  is  not  to  be  expanded  so  as  to  give  the  mort- 
gagee in  such  cases  an  alternative  right  to  sue  in  dam- 
ages as  for  a  conversion,  unless  the  act  complained  of 
shall  amount  to  a  dispute  of  or  destruction  of  the  mort- 
gagee's  rights,  or  he  is  impeded  in  the  exercise  of 
them.    Section  7411  reads  thus: 

**  Whenever  in  any  mortgage  of  goods  and  chattels 
the  parties  to  such  mortgage  shall  have  provided  the 
manner  in  which  such  mortgage  may  be  foreclosed, 
such  mortgage,  upon  breach  of  the  conditions  thereof, 
may  be  foreclosed  in  the  manner  therein  provided,  and 
not  otherwise ;  and  if  in  any  such  mortgage  the  manner 
in  which  the  same  may  be  foreclosed  shall  not  be  pro- 
vided, then  upon  breach  of  the  conditions  thereof,  in 
case  the  consideration  of  such  mortgage  shall  not  ex- 
ceed the  sum  of  $500,  the  same  may  be  foreclosed,  and 
the  mortgaged  property  sold  by  the  sheriff  or  any  con- 
stable of  the  county  in  which  such  mortgage  has  been 
filed,  upon  the  written  request  of  the  mortgagee,  his 
agent,  or  attorney,  upon  such  notice,  and  in  the  manner 
provided  by  law  for  the  sale  of  personal  property  upon 
execution;  and  if  the  consideration  of  such  mortgage 
shall  exceed  the  sum  of  $500,  the  same-  may  be  fore- 
closed by  an  action  at  law  in  the  Circuit  Court  of  the 
county  in  which  such  mortgage  may  have  been  filed.  *^ 

By  reference  to  this  statute,  therefore,  the  mortgage 
does  provide  how  it  may  be  foreclosed,  which  is  in  the 
manner  prescribed  in  the  section  last  quoted  and  con- 
sists in  giving  a  written  request  by  the  mortgagee  to 
the  sheriff,  who,  armed  with  such  a  writing,  shall  sell 
the  property  as  upon  execution  against  personal  prop- 
erty. It  is  not  pretended  that  the  plaintiff  adopted 
this  method  of  exercising  his  right  to  the  property,  yet 
that  is  what  was  required  by  the  terms  of  the  instru- 
ment under  which  he  claims.  By  accepting  the  mort- 
gage he  restricted  himself  to  that  procedure.    If  he 
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had  placed  in  the  hands  of  the  sheriflf  the  written  re- 
quest described  in  this  section  and  that  officer  had  been 
resisted  in  his  effort  to  take  the  property  for  sale  upon 
execution  as  personalty,  a  different  question  would  be 
presented.  The  record  does  not  disclose  any  resist- 
ance to  or  interference  with  the  exercise  of  the  plain- 
tiff's right  thus  to  foreclose  his  mortgage  and  realize 
upon  his  security.  Hence,  under  the  authorities  cited 
he  suffered  no  wrong. 

Further,  as  stated  in  Lee  Ttrng  v.  Burkhart,  59  Or. 
194  (116  Pac.  1066) : 

**In  actions  in  the  nature  of  trover,  the  general  rule 
of  damages  is  the  value  of  the  property  at  the  time  of 
the  conversion,  diminished,  when  the  property  has 
been  returned  to  ai^d  received  by  the  owner,  by  the 
value  of  the  property  at  the  time  it  was  returned." 
(Citing  Austin  v.  Vanderbilt,  48  Or.  206  (85  Pac.  519, 
120  Am.  St.  Rep.  800,  6  L.  R.  A.  (N.  S.)  298,  10  Ann. 
Cas.  1123) ;  Gove  v.  Watson,  61  N.  H.  136;  Spooner  v. 
Manchester,  133  Mass.  270  (43  Am.  Rep.  514). 

In  view  of  the  fact  that  the  automobile  was  never 
removed  from  the  place  in  which  it  stood  when  the 
writ  was  served,  and  that  the  attachment  was  dis- 
charged two  days  before  the  amended  complaint  was 
filed,  the  record  does  not  disclose  that  the  plaintiff  ex- 
perienced any  damage  to  himself  on  account  of  the 
actions  of  the  defendants.  For  these  reasons,  the  Cir- 
cuit Court  was  right  in  its  decision.  To  hold  other- 
wise would  be  to  say  that  chattel  mortgaged  property 
is  exempt  from  execution  or  attachment  for  the  mort- 
gagor's debts. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affibmed. 
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BEICE  V.  MT.  SCOTT  PABK  CEMETEBY  COBP. 

(178  Pae.  935.) 

OoiporaHoiis — Bale    of    Bonds — Mtsreprtfloatatloii  —  fltatemont    of 
Oi^lnloiD. 

1.  Statements  made  bj  agent  of  corporation  in  sale  of  corporate 
bonds  as  to  value  of  real  estate  owned  hj  the  corporation,  and  as  to 
the  value  of  stock  given  as  bonus  to  bond  purchasers,  were  mere 
expressions  of  opinion,  and  not  representations  of  fact. 

Oorporations — Sale  of  Boxide — ^MisrepreeentatloiiB — Snfflciency  of  Evi- 
dence. 

2.  In  action  against  corporation  to  rescind  sale  of  corporate  bonds 
on  ground  of  misrepresentation,  evidence  held  insufficient  to  show  that 
agent  making  sale  so  misrepresented  the  safety  of  the  investment  as 
to  warrant  a  rescission  of  the  sale. 

Oorporations— Sale  of  Bonds— Mlsreiireeentatlon—Safllciency  of  Evi- 
dence. 

3.  Evidence  held  insufficient  to  show  that  agent  of  corporation,  in 
the  sale  of  bonds  of  the  corporation,  made  fraudulent  statements  as 
to  sinking  fund. 

Corporations — Sale  of  BondSr— IffiBrepreBentatlon— Batlfication— Blgbt 
to  Beocind. 

4.  Purchaser  of  bonds  on  misrepresentation  that  they  were  secured 
by  mortgage  on  the  corporation's  land,  and  that  such  land  was  not 
otherwise  encumbered,  who  accepted  interest  on  bonds  and  attended 
meetingpi  of  the  stockholders  for  four  years  after  notice  that  land 
was  mortgaged,  and  who  failed  to  immediately  rescind  sale  upon 
learning  that  bonds  were  not  secured  by  mortgage  thereon,  was  not 
entitled  to  rescind  the  sale. 

From  Multnomah:  Gbobgb  G.  Bingham^  Judge. 

Department  1. 

On  October  31,  1911,  the  Mt.  Scott  Park  Cemetery 
Corporation,  through  its  agent  H.  R.  Reynolds,  sold 
and  delivered  to  George  Thomson  two  of  its  bonds, 
aggregating  $1,000,  and  twenty  shares  of  its  capital 
stock  of  the  par  value  of  $25  per  share.  Thomson 
paid  $1,000  for  the  bonds  and  stock.  According  to 
the  testimony  of  Reynolds  the  twenty  shares  of  stock 
were  treated  as  a  bonus.    Each  of  the  bonds  obligates 
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the  corporation  to  pay  to  George  Thomson,  or  to  the 
recorded  owner  at  the  expiration  of  twenty  years  from 
the  date  of  the  instrument,  a  stated  principal  simi 
together  with  interest  at  the  rate  of  6  per  cent  per 
annum.  Coupons  representing  the  interest  due  on  the 
first  day  of  January  of  each  year  are  attached  to  the 
bonds.  There  is  also  a  provision  for  a  sinking  fund 
to  be  set  aside  each  year  out  of  the  net  profits,  before 
the  payment  of  dividends,  sufficient  for  the  redemption 
of  the  bonds  at  maturity.  In  addition  to  the  payment 
of  interest,  the  corporation  promises  to  pay  to  the 
holder  of  the  bond  a  dividend  on  the  face  value  of  the 
instrument  at  a  rate  equal  to  the  rate  of  the  dividend 
paid  on  the  capital  stock  of  the  company  up  to  and  in- 
cluding 14  per  cent  per  annum. 

On  October  20,  1916,  George  Thomson  brought  this 
suit  against  both  the  corporation  and  Reynolds  to 
rescind  the  sale  and  recover  the  money  paid  for  the 
bonds  and  stock.  The  plaintiff  avers  in  his  complaint 
that  he  was  induced  to  purchase  the  bonds  and  stock 
by  fraudulent  representations  made  by  the  defendant 
and  relied  upon  by  the  plaintiff.  It  is  specifically  al- 
leged in  the  complaint  that  the  defendant 

''fraudulently  represented  to  this  plaintiff  that  the 
bonds  of  the  defendant  corporation  were  guaranteed 
6  per  cent  (6%)  bonds  which  were  secured  by  the  real 
property  belonging  to  the  defendant  corporation ;  that 
the  real  property  of  the  defendant  corporation  was 
free  and  clear  of  mortgages;  that  the  corporation 
property  was  worth  $1,000  per  acre ;  that  the  corpora- 
tion had  twenty  (20)  shares  of  its  capital  stock  which 
someone  had  failed  to  purchase  according  to  his  con- 
tract, which  the  corporation  would  give  to  this  plaintiff 
if  this  plaintiff  purchased  the  bonds;  that  said  stock 
was  of  great  value;  that  the  defendant  corporation 
owned  so  much  land  free  and  clear  of  mortgages  that 
the  purchase  of  the  bonds  would  be  a  sure  investment ; 
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that  the  company  was  setting  aside  each  year  sufficient 
money  as  a  sinking  fund  to  insure  the  redemption  of 
the  bonds  at  maturity. '  ^ 

The  defendants  answered  jointly  and  denied  that 
they  were  guilty  of  fraud ;  and  as  a  separate  defense 
they  alleged  that  Thomson  ratified  the  purchase  by 
participating  in  four  several  meetings  of  bondholders 
and  stockholders  which  were  called  and  held  on  June 
10,  July  18,  July  25  and  August  15  in  1916  in  the  man- 
ner provided  by  the  by-laws  of  the  corporation.  A 
trial  terminated  in  a  decree  for  the  plaintiff  and  the 
defendants  appealed.  George  Thomson  died  and 
George  F.  Brice,  as  administrator,  was  substituted  as 
the  party  plaintiff.  Bevebsbd. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Jay  Bowerman,  Mr.  Fred  L.  Olson  and  Mr.  W.  H. 
Fowler,  with  an  oral  argument  by  Mr.  Bowerman. 

For  respondent  there  was  a  brief  over  the  names 
of  Messrs.  Brice  <t  Masters  and  Mr.  Wm.  A.  Williams, 
with  oral  arguments  by  Mr.  Geo.  F.  Brice  and  Mr. 
Williams. 

HABBIS,  J. — H.  B.  Beynolds  purchased  335  acres 
of  land  from  the  late  H.  W.  Scott.  Beynolds  had  in- 
vestigated various  cemeteries  in  different  parts  of  the 
United  States  and  his  purpose  was  to  prepare  and 
maintain  a  modern,  well-equipped  cemetery.  The 
price  was  $300  per  acre,  totaling  $100,500  for  the  entire 
tract.  Beynolds  made  an  initial  payment  of  $20,000 
and  the  remainder  was  to  be  paid  at  times  and  in 
amounts  not  disclosed  by  the  record.  At  some  time, 
not  definitely  shown  by  the  testimony,  but  probably  in 
1909,  Beynolds  transferred  his  interest  in  the  contract 
to  the  Mt.  Scott  Park  Cemetery  Corporation,  which 
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prestunably  had  been  organized  for  the  purpose  of 
taking  over  the  property.  The  corporation  was  capi- 
talized at  $500,000.  The  capital  stock  was  delivered  to 
Reynolds  in  payment  for  his  interest  in  the  land.  The 
corporation  issued  and  sold  bonds.  A  corporation 
organized  by  Reynolds  was  made  the  selling  agent  for 
the  bonds.  Each  of  the  bonds  contained  a  stipulation 
as  follows:  '^This  issue  of  bonds  shall  be  limited  to 
the  amount  of  $300,000."  The  company  caused  its 
bonds  to  be  sold  and  it  used  the  proceeds  in  making 
payments  on  the  land  contract  until  the  amount  due 
was  reduced  to  $42,500.  At  some  time,  not  definitely 
appearing  in  the  record,  but  after  the  amount  due  on 
the  contract  had  been  reduced  to  $42,500,  the  corpora- 
tion secured  a  deed  to  the  land  and  gave  a  mortgage 
for  the  $42,500,  the  balance  due  on  the  purchase  price. 
The  corporation  continued  to  sell  bonds  and  **  con- 
tinued on  putting  this  money  into  the  cemetery, 
developing  it  and  preparing  it  later  for  sale.''  At 
some  subsequent  time,  not  made  certain  by  the  testi- 
mony, the  Scott  mortgage,  after  having  been  reduced 
by  partial  payments  to  $28,000,  was  paid,  and  then 
the  corporation  **  negotiated  another  mortgage  of 
$28,000. ' '  An  additional  $7,500  was  borrowed  for  the 
purpose  of  building  a  crematorium  and  this  money 
was  also  secured  by  a  mortgage.  We  infer  from  the 
record  that  when  Thomson  purchased  the  bonds  and 
stock  only  a  part  of  the  land,  about  35  acres,  was  being 
developed  for  cemetery  purposes.  In  October,  J.911, 
the  corporation  owed  $28,000  either  on  the  Scott  mort- 
gage or  on  the  subsequent  mortgage  which  was  nego- 
tiated for  that  amount;  and  we  infer,  too,  that  the 
mortgage  for  $7,500  was  also  in  effect  at  that  time. 
In  a  word,  the  corporation  owed  approximately 
$35,000  when  it  sold  the  bonds  and  stock  to  Thomson 
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and  this  indebtedness  was  secured  by  mortgages. 
However,  these  mortgages  did  not  cover  the  35-acre 
tract  which  was  being  developed  for  cemetery  pur- 
poses, although  they  did  embrace  the  remaining  300 
acres.  The  bonds  were  not  secured  by  a  mortgage  or 
a  trust  deed.  We  understand  from  the  evidence  that 
the  corporation  desired  to  keep  the  35-acre  tract  free 
from  encumbrances  ,so  as  to  avoid  the  necessity  of 
securing  releases  whenever  lots  were  sold.  In  this 
connection  it  is  appropriate  to  direct  attention  to  what 
Reynolds  testified  concerning  the  stipulation  in  the 
bonds  for  the  payment  of  a  dividend  equal  to  the  divi- 
dend paid  on  the  stock.  He  explained  that  because  of 
the  fact  that  no  mortgage  or  trust  deed  had  been  given 
as  security  the  corporation 

'*  decided  to  put  in  a  profit  sharing  feature  which  en- 
abled the  bondholder  in  addition  to  receiving  his  6 
per  cent  interest,  to  participate  in  the  profits  which 
might  come  to  the  cemetery  in  the  excess  of  interest 
to  the  extent  of  14  per  cent'';  and  hence  this  ** would 
make  it  a  liberal  bond  more  in  the  nature  of  an  invest- 
ment ;  make  it  more  liberal  than  a  mere  interest-bear- 
ing proposition. " 

Such  was  the  situation  when  Thomson  purchased  the 
bonds  and  stock  in  October,  1911. 

Interest  was  promptly  paid  to  and  received  by 
Thomson  for  the  years  1912,  1913  and  1914.  Some 
diflSculty  was  experienced,  however,  in  obtaining  the 
interest  which  became  due  on  January  1, 1916,  for  the 
year  1915.  Thomson  placed  the  matter  in  the  hands 
of  his  attorney  who  subsequently  collected  the  money 
for  Thomson.  In  1917  the  interest  for  the  year  1916 
was  tendered  to  Thomson,  but  he  refused  to  accept  it. 

Meetings  of  the  bondholders  and  stockholders  were 
held  on  June  10,  July  18,  July  25  and  August  15  in 
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1916;  and,  with  one  possible  exception,  Thomson  not 
only  attended  but  voted  at  each  of  those  meetings. 
The  bondholders,  presumably  at  one  of  those  meetings, 
appointed  a  committee;  and  we  infer  that  this 
committee  made  certain  recommendations  to  the  cor- 
poration, for  it  appears  that,  acting  on  the  recom- 
mendations of  the  committee,  the  corporation  obtained 
authority  to  decrease  its  capital  stock  to  $60,000.  We 
are  also  justified  in  inferring  that  the  corporation,  act- 
ing on  the  recommendation  of  the  committee  selected 
by  the  bondholders,  authorized  and  executed  a  mort- 
gage to  secure  the  outstanding  bonds.  A  circular 
letter  was  addressed  to  bondholders  advising  them  of 
what  had  been  done  and  requesting  them  to  present 
their  bonds  so  that  the  instruments  could  be  registered 
and  stamped.  The  circular  also  recited  that  stock  had 
been  given  to  bondholders  as  a  bonus  and  the  holders 
of  such  stock  were  requested  to  return  their  certifi- 
cates. The  bondholders  were  informed  by  the  circu- 
lar letter  that 

''The  new  capitalization  of  $60,000  goes  into  the 
Treasury  and  will  be  issued  only  to  those  who  have 
paid  cash  or  its  equivalent  while  the  bondholders  will 
receive,  in  new  stock  6  per  cent  of  face  value  of  their 
bond,  the  same  to  be  given  in  payment  of  interest  due 
January  1st,  1915.  The  balance  of  this  stock  will  re- 
main in  Treasury  as  a  Company  asset." 

Thomson  refused  to  comply  with  the  request  con- 
tained in  the  circular;  and  afterwards  he  commenced 
this  suit  by  filing  his  complaint  and  bringing  the  stock 
and  bonds  into  court  for  the  corporation. 

1.  If  it  be  assumed  that  Reynolds  made  any  of  the 
statements,  ascribed  to  him  in  the  transcript  of  testi- 
mony, concerning  the  value  of  the  land  or  the  shares 
of  stock,  the  most  that  can  be  said  of  such  statements 
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is  that  they  were  mere  expressions  of  opinion  and  did 
not  amount  to  representations  of  facts. 

Reynolds  admits  that  he  told  Thomson  that  *4t  was 
a  good  safe  investment'';  and  we  may  add  that  the 
witness  still  insisted  at  the  trial  that  it  was  in  truth 
a  good  investment.  The  record  does  not  tell  us  how 
many  lots  have  been  sold,  but  the  transcript  of  testi- 
mony does  disclose  that  lots  have  been  and  are  being 
sold  at  a  price  per  square  foot  amounting  to  $30,000 
per  acre.  The  record  is  silent  as  to  the  amount  of 
outstanding  bonds. 

2.  We  cannot  say,  after  reading  and  re-reading  the 
evidence,  that  Reynolds  made  any  representations  con- 
cerning the  safety  of  the  investment  which  would  war- 
rant a  rescission  of  the  sale. 

Reynolds  denied  that  he  made  any  representations 
about  a  sinking  fund.    Thomson  testified  that  he 

'*  understood  that  these  bonds  would  be  paid  off  as 
they  would  run  to  a  valuation  of  a  dividend  of  14  per 
cent.  That  they  would  be  paid  off,  that  they  were 
setting  off  a  dividend  of  4  per  cent  to  meet  these  bonds 
at  the  time  that  they  would  come  up  to  that  amount." 
Mrs.  Thomson  stated  that  Reynolds  "gave  us  to  under- 
stand  that  there  was  a  sinking  fund,  and  I  didn  't  know 
at  that  time  what  a  sinking  fund  was,  and  I  was  won- 
dering what  a  sinking  fund  was,  until  I  found  out  that 
it  was  money  that  was  put  up  to  pay  these  bonds  off  as 
they  were  called  in." 

When  Reynolds  negotiated  the  sale  he  had  with 
him  a  blank  bond  which  he  read  to  Thomson  and  to 
Mrs.  Thomson.  Attention  has  already  been  called  to 
the  provision,  contained  in  each  bond,  concerning  the 
sinking  fund.  By  this  provision  the  corporation 
''promises  to  set  aside  each  year,  out  of  its  net  profits, 
before  the  payment  of  any  dividends ' '  a  fixed  sum  for 
the  redemption  of  the  bonds.    The  bond,  on  its  face, 
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plainly  told  Thomson  exactly  what  the  corporation 
agreed  to  do  concerning  a  sinking  fund. 

3.  The  record  does  not  show  that  the  promise  has 
been  broken ;  nor  has  it  been  satisfactorily  shown  that 
Reynolds  made  any  fraudulent  statements  about  the 
sinking  fund.  The  plaintiff  has  not  submittefd  suflS- 
cient  evidence  to  warrant  a  rescission  of  the  sale  on 
account  of  any  statements  made  about  the  sinking 
fund.  The  remaining  allegations  of  fraud  relate  to 
the  averment  that  Reynolds  represented  that  the  bonds 
were  secured  by  the  real  property  owned  by  the  cor- 
poration and  that  the  land  was  free  from  encum- 
brances. 

The  cemetery  is  located  in  or  near  Portland. 
Thomson  was  in  McMinnville  when  he  purchased  the 
stock  and  bonds.  In  1912  Thomson  visited  the  ceme- 
tery property  and  in  company  with  Reynolds  walked 
''all  over  it"  and  according  to  the  testimony  of  the 
former,  Reynolds  'Hold  me  that  there  was  a  mort- 
gage on"  the  property  and  also  "told  me  then  that 
there  was  35  acres  would  sell  and  would  pay  off  all 
the  little  indebtedness  that  was  on  it.  That  didn't 
bother  me  much."  When  asked,  "did  he  tell  you  that 
the  mortgage  was  on  the  35  acres  or  that  the  mortgage 
was  on  the  land  other  than  the  35  acres?"  Thomson 
answered  thus:  "He  didn't  say.  He  just  said  there 
was  a  small  mortgage  on  the  Mt.  Scott  property,  but 
that  the  35  acres  would  sell  for  more  than  the  mort- 
gage amounted  to." 

Thomson  admitted  that  he  attended  the  meeting 
which  the  stockholders  and  bondholders  held  on  June 
10,  1916,  but  he  denied  that  he  said  anything  at  the 
meeting.  A.  W.  Person,  a  stenographer  and  the  court 
reporter  in  Department  No.  3  of  the  Circuit  Court  for 
Multnomah  County,  was  employed  by  Reynolds  to  at- 
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tend  and  report  the  proceedings  of  that  meeting.  So 
far  as  material  here  the  stenographer's  notes  of  what 
occurred  at  the  meeting  read  as  follows: 

"Mr.  Thomson:  Mr.  Chairman,  might  I  get  the  floor 
a  few  minutest  I  think  we  are  away  off  of  the  busi- 
ness the  meeting  was  called  for  at  the  time.  Mr.  Rey- 
nolds is  away  off.  I  think  the  main  thing  that  this 
meeting  was  called  for  was  to  see  if  we  were  going  to 
get  our  twenty  year  notices  or  bonds,  or  whatever  you 
might  call  them,  secured  so  as  to  be  paid  without  any 
other  trouble.  That  is  what  this  meeting  was  called 
for. 

**Mr.  Reynolds :  We  will  get  to  that  in  a  few  minutes. 

''Mr.  Thomson:  And  I  have  got  a  good  piece  to  go 
home. 

' '  Mr.  Reynolds :  I  know  you  have,  Mr.  Thomson. 

''Mr.  Thomson:  And  I  haven't  got  anything  against 
Mr.  Reynolds,  or  any  other  person,  but  just  to  carry 
out  the  will  of  the  meeting,  of  Mr.  Reynolds  or  any 
other  person  that  can  give  us  satisfaction  that  we  can 
be  secured  without  these  mortgages  being  coming  in 
before  our  bonds. 

"A  voice:  You  can't  do  it. 

"Mr.  Thomson  (Continuing) :  Except  the  thirty-five 
or  forty  thousand  that  was  on  the  indebtedness  of  the 
place  before  the  bonds  were  given  that  would  be  ahead 
of  the  bonds,  and  Mr.  Reynolds  said  when  he  got  my 
money  that  the  bonds  was  the  next  things  that  would 
be  paid. 

"Mr.  Reynolds:  That  is  right." 

4.  When  we  remind  ourselves  that  Mr.  Thomson 
was  84  years  of  age,  we  must  conclude  that  he  had 
simply  forgotten  what  had  occurred  at  the  meeting 
held  on  June  10,  1916,  for  it  seems  to  us  that  there 
can  be  no  reasonable  escape  from  the  conclusion  that 
he  did  in  truth  make  the  statements  ascribed  to  him 
by  the  stenographer.  The  concluding  statement  made 
by  Mr.  Thomson  at  the  meeting  is  highly  significant; 
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and  it  may  be  noted,  too,  that  Reynolds  confirmed  the 
statement  by  saying  ' '  that  is  right.  *  *  If,  when  he  sold 
the  bonds  and  stock,  Reynolds  told  Thomson  that  the 
corporation  owed  thirty-five  or  forty  thousand  dollars 
and  that  this  indebtedness  ''would  be  ahead  of  the 
bonds,"  then  the  plaintiff  must  fail.  If  on  the  other 
hand  'Reynolds  represented  to  Thomson  that  there 
were  no  encumbrances  on  the  land  and  that  the  bonds 
were  secured  by  a  mortgage  then  the  plaintiff  must 
nevertheless  fail  when  we  remember  that  Thomson 
learned  in  1912  that  there  was  a  mortgage  on  the 
property,  that  Thomson  accepted  interest  for  four 
years,  that  he  unquestionably  knew  at  some  time, 
either  at  or  before  the  meeting  held  on  June  10,  1916, 
that  the  bonds  were  not  secured  by  a  mortgage  and 
that  there  was  a  prior  indebtedness  of  $35,000  or  more 
against  the  property.  If  Reynolds  told  Thomson  the 
truth  the  latter  cannot  complain.  If  Reynolds  did  not 
tell  Thomson  the  truth  it  was  the  duty  of  the  latter, 
upon  learning  the  truth,  to  act  promptly  and  return  or 
o.ffer  to  return  what  he  had  received :  Scott  v.  Walton, 
32  Or.  462,  464  (52  Pac.  180).  If  Thomson's  first  in- 
formation  about  the  indebtedness  was  obtained  in  1912 
then  we  find  him  receiving  interest  for  four  years  be- 
fore attempting  to  rescind.  If  he  first  learned  of  the 
indebtedness  shortly  before  or  even  during  the  meet- 
ing of  June  10,  1916,  then  we  find  him  treating  the 
stock  and  bonds  as  his  own  at  three  subsequent  meet- 
ings which  he  attended  and  in  which  he  participated: 
MUls  V.  Campbell,  87  Or.  690,  694  (170  Pac.  298,  171 
Pac.  565). 

For  aught  that  appears  in  the  record  the  bonds  niay 
be  worth  all  that  was  paid  for  them ;  and,  indeed,  the 
only  evidence  directly  referring  to  the  value  of  the 
bonds  is  to  the  effect  that  they  are  worth  their  face 
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value.  From  what  has  been  said  it  follows  that  the 
decree  appealed  from  must  be  and  the  same  is  reversed 
and  the  suit  is  dismissed,  but  we  conclude  that,  all 
things  considered,  it  is  equitable  to  enter  a  decree 
without  costs  against  the  plaintiff. 

Reversed.    Stht  Dismissed. 

Bbak^  Bubnett^  and  Benson,  JJ.^  concur. 


Argaed  Jannarj  29,  affinned  March  4,  1919. 

DUNIWAY  V.  HADLEY. 

(178  Pae.  942.) 

Kew  Trial — QTOimd»— Enron  at  TilaL 

1.  Where  jury  was  not  instmcted  in  regard  thereto  and  did  not 
find  for  plaintiff  what  defendant  admitted  was  due  to  plaintiff  and 
tendered  into  court  and  plaintiff's  counsel  objected  to  receiving  verdict, 
court  was  justified  in  granting  a  new  trial;  it  being  duty  of  court, 
under  Sections  174,  548,  L.  O.  L.,  to  grant  new  trial  for  reversible 
error  committed  on  trial. 

Attorney  and  Client— Bea«onable  Valne  of  Serrice— Instmctlona. 

2.  In  action  for  reasonable  value  of  services  performed  by  plain- 
tiff as  a  lawyer  for  defendant  between  certain  dates,  heldy  that  court 
should  have  instructed  in  substance  as  requested  by  plaintiff  with 
reference  to  recovery  for  reasonable  value  of  services  and  with  refer- 
ence to  whether  services  sued  for  were  within  terms  of  written  con- 
tract pleaded  by  defendant. 

Attorney  and  Client— Agreement  for  Compenaatlon— Btatate. 

3.  Under  Section  561,  L.  O.  L.,  the  measure  and  mode  of  com- 
pensation of  an  attorney  is  left  to  the  agreement  expressed  or  im- 
plied of  the  parties,  and  an  attorney  is  bound  by  his  contract  as  any 
other  person. 

Attorney  and  Client— Agreement  for  Compensationr-4)onBtniction. 

4.  The  construction  of  special  contracts  between  attorneys  and 
their  clients  as  to  compensation  is  governed  by  the  usual  rules  relat- 
ing to  construction  of  agreements  generally,  regard  always  being  had 
to  the  character  of  the  relation  between  the  parties. 

Attorney  and  Client— Additional  Compensation. 

5.  Where  an  attorney  renders  services  clearly  not  contemplated 
as  probable  or  necessary  at  the  time  of  making  an  agreement  but 
made   necessary  by   subsequent   and   anusual   developments   in   the 
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pro^resfl  of  the  cause,  he  is  entitled  to  additional  compensation  on 
the  ground  that  the  original  agreement  did  not  cover  the  services 
performed* 

[As  to  what  is  a  reasonable  attorney's  fee  in  the  absence  of 
contract,  see  note  in  Ann.  Oas.  1916B,  263.} 

From  Multnomah :  Gilbert  W.  Phelps,  Judge. 

Department  2. 

This  is  an  action  to  recover  the  reasonable  value  of 
services  performed  by  plaintiff  as  a  lawyer  for  de- 
fendant from  September  18,  1912,  to  March  9,  1916. 
The  defendant  answered  denying  the  material  allega- 
tions of  the  complaint,  and  for  a  further  and  separate 
answer  pleaded  that  on  May  20,  1912,  plaintiff  and 
defendant  entered  into  a  written  contract,  that  the 
services  were  performed  under  the  written  contract 
and  that  defendant  owed  plaintiff  $500,  which  he  ten- 
dered in  court,  and  setting  forth  the  contract,  the  sub- 
stance is  as  follows: 

That  C.  E.  Hadley  has  employed  Ralph  E.  Duniway 
as  one  of  his  attorneys  in  the  case  in  the  Circuit  Court 
of  the  State  of  Oregon  for  Tillamook  County  of 
Otelia  Hadley,  Plaintiff,  v.  C,  E.  Hadley,  D.  J.  Hadley, 
Maud  Sharp  and  C.  W.  Talmage,  Administrator  of 
the  Estate  of  C  B.  Hadley,  Deceased,  Defendants,  and 
he  agrees  to  pay  said  Ralph  R.  Duniway  for  his  ser- 
vices as  said  attorney  $600  whether  the  case  is  won  or 
lost.  If  said  C.  E.  Hadley  settles  said  suit  before  said 
Ralph  R.  Duniway  has  to  leave  for  Tillamook  for  the 
trial  of  the  case,  then  is  to  pay  said  Ralph  R.  Duniway 
$750  for  his  services.  And  in  case  the  case  is  tried 
in  the  Circuit  Court  of  Tillamook  County  and  such 
case  is  won  and  ended  in  that  court,  he  is  to  pay  said 
Ralph  R.  Duniway  $1,000  for  his  services.  In  case 
said  case  goes  to  the  Supreme  Court  of  the  State  of 
Oregon  and  is  won,  he  is  to  pay  said  attorney  $1,150 
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for  his  services.  Plaintiff  replied  admitting  the  exe- 
cution of  the  written  contract  and  denying  that  the 
services  sued  for  were  performed  under  the  same,  and 
affirmatively  alleged  that  plaintiff  performed  services 
for  defendant  under  the  contract  and  that  about  Sep- 
tember 9,  1912,  the  defendant  settled  the  case  in  the 
Circuit  Court  of  the  State  of  Oregon  for  Tillamook 
County  with  Otelia  Hadley,  Plaintiff,  v.  C  E.  Hadley, 
D.  J.  Hadley,  Maud  Sharp  and  C.  W.  Talmage,  Ad- 
ministrator of  the  Estate  of  C.  B.  Hadley,.  Deceased, 
by  paying  her  $7,000,  and  the  settlement  was  made  of 
the  suit  before  Ealph  R.  Duniway  had  to  leave  for 
Tillamook  for  the  trial  of  the  case,  and  there  became 
due  under  the  contract  to  plaintiff  $750  for  his  ser- 
vices; and  on  September  16,  1912,  defendant  settled 
and  paid  the  plaintiff  in  full  to  date  for  all  services 
performed  for  defendant,  being  a  balance  of  $652.75, 
and  that  the  contract  was  terminated. 

That  the  services  sued  for  were  rendered  at  the 
special  instance  and  request  of  the  defendant  after  the 
contract  had  been  fully  performed  and  terminated  and 
defendant  had  paid  plaintiff  in  full,  and  that  the  ser- 
vices sued  for  were  not  performed  under  the  terms  of 
the  agreement. 

The  cause  was  tried  to  the  court  and  a  jury  and  a 
verdict  rendered  in  favor  of  defendant.  Upon  a 
motion  by  plaintiff  for  a  new  trial,  the  trial  court 
granted  the  same  and  defendant  appealed  and  assigns 
the  granting  of  the  new  trial  as  error. 

Affibmed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  James  P.  Stapleton  and  Mr.  F.  J,  Lonergan. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Martin  L.  Pipes. 
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BEAN,  J. — 1.  Upon  the  trial  of  the  cause  the  court 
submitted  to  the  jury  two  forms  of  verdict,  one  in 
favor  of  the  plaintiff  in  a  blank  sum  and  one  in  favor 
of  the  defendant.  The  jury  did  not  find  for  plaintiff 
what  the  defendant  admitted  was  due  to  the  plaintiflF 
and  tendered  into  court,  and  the  court  failed  to  in- 
struct the  jury  in  regard  thereto.  Counsel  for  plain- 
tiflF objected  to  the  court  receiving  the  verdict  and  this 
is  one  of  the  reasons  for  granting  a  new  trial. 

If  there  was  reversible  error  committed  on  the  trial 
against  the  plaintiff,  it  was  the  duty  of  the  Circuit 
Court  to  grant  the  new  trial,  thereby  avoiding  the 
necessity  of  and  expense  that  would  be  incurred  by 
an  appeal:  Sections  174,  548,  L.  0.  L.;  Wakefield  v. 
Supple,  82  Or.  595,  602  (160  Pac.  376) ;  Smith  v.  Camp- 
hell,  85  Or.  420  (166  Pac.  546,  549) ;  Wehh  v.  Isensee, 
85  Or.  148  (166  Pac.  544) ;  Barclay  v.  Oregon-Washing- 
ton R.  £  N.  Co.,  75  Or.  559  (147  Pac.  541) ;  De  Vail  v. 
De  Vail,  60  Or.  493  (118  Pac.  843, 120  Pac.  13,  Ann.  Cas. 
1914A,  409,  40  L.  R.  A.  (N.  S.)  291).  In  Archamheau 
V.  Edmunson,  87  Or.  476,  on  page  487,  (171  Pac.  186, 
189),  Mr.  Justice  Moobe,  speaking  for  this  court,  after 
referring  to  the  previous  cases  said : 

''The  rule  thus  established  ought  in  our  opinion  to 
be  enlarged  so  that,  when  by  reason  of  some  misappli- 
cation of  the  principles  of  law  to  which  no  exception 
has  been  taken,  or  in  consequence  of  some  inad- 
vertence to  which  attention  has  not  been  called,  if  the 
court  is  satisfied  that  a  party  has  not  had  his  cause 
properly  presented,  justice  which  should  be  dispensed 
in  all  cases  sanctions  the  setting  aside  of  a  judgment 
rendered  upon  a  verdict  and  the  granting  of  a  new 
trial,  when  such  action  of  the  lower  court  does  not  vio- 
late Article  VII,  Section  3,  of  the  Constitution  of 
Oregon  respecting  the  guamium  of  evidence." 
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See,  also,  Cathcart  v.  City  of  Marshfield,  89  Or.  401 
(174  Pac.  138). 

According  to  the  above  authorities,  we  think  the 
learned  trial  judge  was  right  in  granting  the  motion 
for  a  new  trial  for  the  reason  already  mentioned 
alone.  Only  one  form  of  verdict  was  necessary  to  be 
submitted  to  the  jury. 

2.  There  is  another  question  urged  upon  our  atten- 
tion which  in  view  of  a  new  trial  perhaps  should  be 
carefully  noticed.  The  plaintiff  submits  that  there 
was  error  in  the  trial  cburt's  refusing  to  charge  the 
jury  as  requested  by  plaintiff  at  the  close  of  the  case 
as  follows: 

*  *  If  you  believe  from  a  preponderance  of  all  the  evi- 
dence that  plaintiff  at  the  special  instance  and  request 
of  the  defendant,  performed  services  as  a  lawyer  and 
attorney  at  law  for  defendant  from  September  18, 
1912,  to  March  9, 1916,  then  the  plaintiff  would  be  en- 
titled to  recover  of  and  from  the  defendant  the  reason- 
able value  of  said  services,  and  you  should  find  a 
verdict  for  the  plaintiff  and  against  the  defendant  for 
such  sum  as  you  believe  from  a  preponderance  of  all 
the  evidence  would  be  and  is  the  reasonable  value  of 
the  services  so  rendered.'' 

Plaintiff  also  requested  that  the  court  instruct  the 
jury  to  the  effect  that  from  the  undisputed  evidence 
the  contract  of  employment  set  up  in  the  answer  was 
terminated  and  ended  when  the  defendant  settled  the 
suit  of  Otelia  Hadley  v.  C.  E,  Hadley  et  al.,  before 
Ralph  R.  Duniway  had  to  leave  for  Tillamook  for  the 
trial  of  the  case  and  his  paying  plaintiff  $750  for  his 
services,  and  the  services  sued  for  in  this  suit  are  for 
later  and  different  services  from  those  provided  for 
in  the  contract  and  were  not  within  the  contemplation 
of  the  parties  when  the  contract  was  made.  It  ap- 
pears to  us  that  it  was  the  intention  of  the  trial  court 
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to  charge  the  jury  in  substance  as  requested  by  plain- 
tiflf.  After  referring  to  the  suit  of  Hadley  v.  Hadley, 
the  court  charged  the  jury  that  under  the  construction 
placed  upon  the  contract  by  the  court,  it  did  not  re- 
quire plaintiff  to  carry  on  and  conduct  litigation  grow- 
ing out  of  the  collateral  matter;  that  it  was  right  for 
the  defendant  to  settle  the  suit  in  Tillamook  County, 
but  the  defendant  did  not  have  the  right  under  the 
contract  to  enter  into  a  settlement  of  the  suit  and  then 
when  the  opposite  parties  failed  or  refused  to  carry 
out  such  settlement  to  demand  that  the  plaintiflF  should 
in  the  performance  of  the  terms  of  the  contract  con- 
duct the  litigation  and  perform  the  services  necessary 
and  desired  by  defendant  in  the  attempt  to  have  such 
settlement  or  attempted  settlement  become  effective; 
that  the  defendant  had  the  right  to  abandon  the  at- 
tempted settlement  and  to  require  plaintiff  to  proceed 
under  the  contract  and  perform  the  services  required 
in  the  suit,  but  that  he  did  not  do  this  and  therefore 
could  not  limit  the  compensation  to  be  paid  to  his  at- 
torney to  the  terms  of  contract  for  services  performed 
outside  of  the  contract.  The  court  further  charged 
the  jury  as  follows : 

''For  these  reasons  you  are  instructed  that  for  such 
services,  if  any,  as  the  plaintiff  performed  for  defend- 
ant at  his  request  or  with  his  knowledge  and  consent 
subsequent  to  said  settlement  agreement  so  made  by 
the  defendant  with  the  other  parties,  he  is  entitled  to 
have  and  recover  such  sum  as  you  find  from  the  evi- 
dence to  be  the  reasonable  value  of  such  services/' 

We  think  under  the  facts  in  this  case  for  the  better 
understanding  of  the  jury  and  in  order  to  make  the 
charge  plain,  the  court  should  have  instructed  in  sub- 
stance as  requested  by  plaintiff.  While  the  court 
stated  to  the  jury  what  the  plaintiff  was  entitled  to 
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recover,  there  appears  to  be  no  direction  to  them  to 
80  find  by  their  verdict. 

In  order  for  a  proper  setting  of  the  case,  it  will  be 
necessary  to  make  an  additional  statement.  After  the 
defendant  C.  E.  Hadley  had  agreed  upon  a  settlement 
with  his  stepmother  Otelia  Hadley  and  with  his 
brothers  and  sisters  and  the  consideration  therefor 
had  passed,  and  the  necessary  documents  had  been  exe- 
cuted and  delivered,  Mr.  Oak  Nolan,  the  attorney  for 
plaintiff  Otelia  Hadley  in  that  suit,  filed  in  the  Circuit 
Court  for  Tillamook  County  a  petition  and  gave  the 
parties  defendant  and  their  attorneys  a  notice  claim- 
ing that  the  plaintiff  Otelia .  Hadley  promised  and 
agreed  to  pay  Oak  Nolan  the  sum  of  $25,000  as  com- 
pensation as  attorney  in  the  suit  or  such  reasonable 
fee  as  might  be  allowed  by  the  court.  Nolan  in  his 
petition  alleged  that  the  settlement  of  the  suit  was 
made  by  Otelia  Hadley  with  the  defendants  C.  E.  Had- 
ley, D.  J.  Hadley  and  Maud  Sharp  pursuant  to  a  con- 
spiracy to  cheat  and  defraud  petitioner  Oak  Nolan 
out  of  his  attorney's  fee,  and  to  defraud  the  attorney 
for  the  administrator  of  the  estate  of  C.  B.  Hadley, 
deceased,  out  of  any  fee  in  the  estate  and  alleging  that 

**In  pursuance  of  the  said  fraudulent  collusion  and 
conspiracy,  the  said  parties  made  some  settlement  out 
of  court  of  all  the  matters  and  things  which  are  in- 
volved in  this  suit,  except  for  the  said  attorney's  fee 
and  the  fees  of  the  said  administrator  and  the  fees 
due  the  attorney  for  the  said  estate." 

After  the  attempted  settlement,  the  matter  was 
heard  in  the  Circuit  Court  and  was  twice  appealed  to 
this  court:  See  Hadley  v.  Hadley,  73  Or.  179  (144  Pac. 
80),  and  the  same  case,  79  Or.  573  (155  Pac.  195).  Un- 
der the  law  of  this  state  the  measure  and  mode  of  com- 
pensation of  an  attorney  is  left  to  the  agreement,  ex- 
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pressed  or  implied,  of  the  parties :  Section  561,  L.  0.  L. ; 
Hansel  v.  Norblad,  78  Or  38,  48  (151  Pac.  962). 

An  attorney  is  bound  by  his  contracts  exactly  as  any 
other  person.  The  construction  of  special  contracts 
between  attorneys  and  their  clients  as  to  compensation 
is  governed  by  the  usual  rules  relating  to  the  construc- 
tion of  agreements  generally,  regard  always  being  had 
to  the  character  of  the  relation  between  the  parties: 
6  C.  J.,  §  314,  p.  738. 

5.  Where  an  attorney  renders  services  clearly  not 
contemplated  as  probable  or  necessary  at  the  time  of 
making  the  agreement,  but  made  necessary  by  subse- 
quent and  unusual  developments  in  the  progress  of  the 
cause,  he  is  entitled  to  additional  compensation  on 
the  ground  that  the  original  agreement  did  not  cover 
the  services  performed :  6  C.  J.  739,  §  315 ;  Thornton  on 
Attorneys  at  Law,  §441;  2  E.  C.  L.,  §  120,  p.  1038; 
Murray  v.  Trumbull,  62  Wash.  336  (113  Pac.  769); 
Mahoney  v.  Bergin,  41  Cal.  423;  Bishop  v.  Vaughan, 
186  Mo.  App.  479,  483  (172  S.  W.  644).  The  contro- 
versy in  regard  to  the  settlement  of  the  suit  of  Otelia 
Hadley  v.  C.  E.  Hadley  et  al.,  was  not  alleged  to  be 
and  was  not  in  any  way  on  account  of  any  fault  of 
attorney  Duniway.  Nolan  claimed  thfe  right  to  con- 
tinue the  suit  in  the  name  of  Otelia  Hadley,  plaintiff, 
for  his  own  benefit,  in  order  to  establish  a  lien  of 
$25,000  upon  all  the  property  involved  including  that 
of  C.  E.  Hadley.  Answers  to  the  petition  and  affida- 
vits were  filed  and  issues  made  which  could  not  have 
been  within  the  contemplation  of  Duniway  and  Hadley 
when  they  made  the  agreement  in  regard  to  attorneys ' 
fees  in  the  original  suit  of  Otelia  Hadley  v.  C.  E.  Had- 
ley et  al.  This  unexpected  and  unusual  controversy 
developed  subsequently  to  the  making  of  the  agree- 
ment.   The  contract  did  not  cover  the  services  per- 
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formed  by  the  attorney  in  relation  to  the  proceedings 
set  in  motion  and  continued  by  the  Nolan  petition. 
The  plaintiff  was  entitled  to  additional  reasonable 
cbmpensation  for  such  services.  Hadley  and  Duniway 
by  their  agreement  stipulated  for  the  amount  of  com- 
pensation to  be  paid  in  the  event  the  suit  was  settled. 
Hadley,  as  he  had  a  right  to  do,  settled  the  suit  and 
bought  his  peace.  He  stood  by  the  settlement  and  the 
same  was  upheld  by  the  court.  Under  the  testimony 
in  th?  case,  it  was  the  duty  of  the  trial  court  as  a 
matter  of  law  to  construe  the  documentary  evidence 
and  charge  the  jury  as  to  whether  or  not  the  services 
sued  for  were  within  the  terms  of  the  written  contract 
pleaded  by  the  defendant,  and  whether  such  services 
were  within  the  contemplation  of  the  parties  to  the 
contract  when  the  same  was  made :  2  Thornton  on  At- 
torneys at  Law,  §  441 ;  11  Ency.  PI.  &  Pr.  78 ;  William' 
son  V.  Lumber  Co.,  38  Or.  560,  565  (63  Pac.  16,  64  Pac. 
854) ;  Christensonv.  Nelson,  38  Or.  473,  479  (63  Pac. 
648) ;  State  v.  Moy  Looke,  7  Or.  54;  Long  Creek  Build- 
ing Assn.  V.  State  Ins.  Co.,  29- Or.  569,  576  (46  Pac. 
366) ;  Goddard  v.  Foster,  84  U.  S.  (17  Wall.)  123  (21 
L.  Ed.  589). 

The  cause  should  again  be  submitted  to  a  jury. 
There  was  no  error  committed  by  the  trial  court  in 
granting  the  motion  for  a  new  trial,  therefore,  the 
judgment  of  the  lower  court  is  aflSrmed. 

Affibmed. 

MgBbide,  C.  J.,  and  Johns,  J.,  concur. 

Bennett^  J.^  concurs  in  the  result. 
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Argaed  February  11,  reversed  and  remanded  Marcli  4,  191d. 

SHEEMAN,  CLAY  &  CO.   v.  BUFFUM  &  PEN- 

DLETON. 

(179  Pac.  241.) 

Itandfl^  Statute  of— Written  Lease — Oral  Modification  as  to  Bental. 

1.  Despite  Section  808,  subdivision  6,  L.  O.  L.,  a  lease  in  writing 
for  not  more  than  one  year  may  be  modified  by  oral  agreement  as  to 
the  rental  rate  for  the  remainder  of  the  term. 

Iiandlord  and  Tenant — ^Bednction  of  Bent — Consideration. 

2.  Lessor  and  tenant  threatened  with  bankruptcy  and  unable  to 
pay  stipulated  rent  could  make  enforceable  oral  agreement  reducing 
rental,  under  written  lease  with  not  more  than  year  to  run,  for  the 
remainder  of  term,  tenant's  agreement  to  continue  occupancy  and 
to  pay  reduced  rc|nt  and  to  continue  in  business  furnishing  considera- 
tion for  modification.  / 

Evidence — Oral  Modification  of  Iioase. 

3.  In  action  fo^  balance  of  rental  due  under  sublease,  it  was  com- 
petent for  lessee  to  show  that  lessor,  for  sufficient  consideration,  by 
oral  agreement,  reduced  rental  for  remainder  of  term,  not  exceeding 
one  year. 

Corporation*— Action  Throngh  Agent— Anthority. 

4.  Corporations  have  power  to  appoint  agents  with  full  authority 
to  act,  and,  as  a  general  rule,  all  acts  within  power  of  corporation 
may  be  performed  by  agents  of  its  own  selection;  express  authority 
by  resolution  directing  offi^cers  and  agents  to  represent  company  in 
execution  of  contracts  not  being  indispensable. 

Corporations — Ostensible  Antliority— Agent  for  Corporation. 

5.  Person  who  knows  that  agent  of  corporation  habitually  trans- 
acts certain  kinds  of  business  for  corporation  under  circumstances 
necessarily  showing  knowledge  on  part  of  those  charged  with  conduct 
of  corporate  business  has  right  to  assume  that  agent  is  acting  with 
authority. 

Corporations — Ostensible  Authority  of  Agent. 

6.  When  in  usual  course  of  business  of  corporation  an  officer  has 
been  allowed  to  manage  its  affairs,  his  authority  may  be  implied  from 
manner  in  which  he  has  been  permitted  by  directors  to  transact 
business  of  company. 

[As  to  general  rules ,  respecting  the  authority  of  agents,  see 
note  in  16  Am.  8t.  Bep.*473.] 

Corporations — ^Agent  for  Corporation — Ostensible  Anthority. 

7.  General  principle  that  persons  dealing  with  corporate  officers 
and  agents  are  bound  to  take  notice  of  extent  of  their  authority  must 
be  considered  in  connection  with  rule  that  company  is  bound  by  acts 
of  its  officers  and  agents  within  apparent  scope  of  their  authority. 
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Oorporation»— Authority  of  General  Meaager. 

8.  Corporation  is  bound  by  acts  of  its  general  manager  within  ap* 
parent  scope  of  Ms  authority. 

Trial— Motion  for  Directed  Verdict— Demurrer  to  Bridence— Admis- 
ilon. 

9.  Motion  for  directed  verdict  is  equivalent  to  demurrer  to  evi- 
dence^ admitting  truth  of  evidence  given  by  party  against  whom  ver- 
dict IS  asked,  also  inferences  and  conclusions  reasonably  dedueible 
from  it. 

Corporations — ^Authority  of  Qeneral  Manager — ^Presumption. 

10.  There  is  presumption  that  general  manager  of  plaintiff  corpora- 
tion suing  for  balance  of  rent  had  authority  to  make  contract  reduc- 
ing rent,  which  testimony  tended  to  show  he  did  make. 

Iiandlord  and  Tenant — ^Agreement  to  Seduce  Bent — Qneetlon  for  Jury* 

11.  In  company's  action  for  balance  of  rent  due  under  sublease, 
subtenant  defending  on  ground  plaintiff's  general  manager  had  agreed 
to  reduce  rent,  whether  such  agreement  was  made  held  for  jury  on 
conflicting  evidence. 

From  Multnomah:  Geobge  N.  Davis,  Judge. 

Department  2. 

This  is  an  action  to  recover  $700,  balance  of  rent 
for  a  certain  building.  The  cause  was  tried  before 
the  court  and  a  jury.  At  the  close  of  all  the  testi- 
mony on  motion  of  counsel  for  plaintiff  the  court 
directed  the  jury  to  find  a  verdict  for  plaintiff.  From 
a  resulting  judgment,  defendant  appeals. 

The  action  involves  the  following  transactions: 
About  January  10,  1910,  Sherman,  Clay  &  Co.,  a  Cali- 
fornia corporation,  duly  licensed  to  do  business  in  the 
State  of  Oregon,  leased  from  L.  B.  Stearns  and  Mary 
F.  Steams  a  certain  4-story  brick  building  at  Sixth 
and  Morrison  Streets,  City  of  Portland,  Oregon,  and  on 
that  date  by  an  indenture  subleased  to  Buffum  &  Pen- 
dleton, a  corporation,  a  portion  of  the  Steams'  build- 
ing, consisting  of  a  40-foot  store,  Number  311  Morri- 
son Street,  for  a  period  of  five  years,  to  wit:  From 
September  1,  1911,  to  September  1, 1916.  Buffum  & 
Pendleton  agreed  to  pay  a  monthly  rental  of  $800  a 

91  Or.— 28 


1 


354    Shebmak-Clat  Go.  v.  Buffum  ft  Pendueton.     [91  Or. 

-  I  — 

month  for  the  entire  term  of  the  lease,  and  entered 
into  possession  of  the  premises,  paying  the  rent  np 
to  September  1, 1915.  At  that  time  and  prior  thereto, 
defendant  was  owing  to  the  general  business  depres- 
sion financially  embarrassed  and  on  the  verge  of  bank- 
ruptcy, and  on  account  thereof,  applied  to  the  general 
manager  of  the  plaintiff  John  H.  Dundore  for  a  reduc- 
tion in  the  amount  of  the  rental  and  alleges  that  in 
consideration  of  defendant's  not  going  into  bankruptcy 
or  forfeiting  the  lease  or  vacating  the  premises  and 
in  consideration  of  defendant's  undertaking  to  con- 
tinue in  business  and  occupy  the  premises  for  the  bal- 
ance of  the  unexpired  term  of  the  lease,  plaintiff  by 
its  general  manager  agreed  to  and  did  reduce  the 
amount  of  the  rental  for  the  unexpired  term  in  the  sum 
of  $100  per  month,  or  to  $700  per  month.  The  agree- 
ment was  claimed  to  have  been  made  about  the  7th 
of  October,  1915,  at  which  time  the  rent  for  Septem- 
ber was  due  and  unpaid.  It  appears  from  the  evi- 
dence that  after  the  alleged  reduction  agreement  some 
arrangement  was  made  between  plaintiff  and  L.  B. 
Stearns  as  a  result  of  which  from  September,  1915,  to 
February  1,  1916,  plaintiff's  general  manager,  Mr. 
Dundore,  procured  and  gave  to  defendant  each  month 
a  check  for  $100,  which  was  signed  by  Stearns  pay- 
able to  defendant.  Defendant  immediately  indorsed 
the  checks,  turned  them  back  to  plaintiff  with  $700  of 
its  own  money.  This  settled  the  rent  up  to  the  1st  of 
February,  1916,  after  which  date  defendants  paid  at 
irregular  dates,  usually  from  $200  to  $700  at  a  time  for 
the  remaining  seven  months  of  the  lease  $4,900,  taking 
receipts  on  account  of  the  rental.  Only  one  receipt  re- 
ferred to  the  month  for  which  the  money  was  paid, 
that  of  May  31,  1916,  for  $200  *'0n  April  building 
rent. ' '  Bivbbsbd  and  Bbicakdbik 
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For  appellant  there  was  a  brief  over  the  name  of 
Messrs,  Malarkey,  Seabrook  d  Dibble,  with  an  oral 
argument  by  Mr.  Arthur  M,  Dibble. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Chester  A.  Sheppard.  - 

BEAN,  J. — ^Upon  the  trial  of  the  cause  there  was 
testimony  tending  to  show  that  the  general  manager 
Mr.  Dundore,  on  behalf  of  plaintiff  under  the  circum- 
stances as  alleged  in  defendant's  answer,  agreed  to 
reduce  the  rent  as  alleged.  This  was  contradicted  on 
the  part  of  plaintiff  by  the  testimony  of  Mr.  Dundore, 
the  general  manager  of  plaintiff  in  Oregon.  It  was 
contended  on  behalf  of  plaintiff  upon  the  trial  that  the 
general  manager  had  no  authority  to  make  the  alleged 
agreement  and  that  such  authority  must  be  shown  to 
be  in  writing,  and  further  that  evidence  of  an  oral 
agreement  to  change  the  terms  of  the  written  lease 
was  incompetent.  This  was  evidently  the  view  taken 
by  the  trial  court  in  directing  a  verdict  for  plaintiff. 

1,  2.  A  lease  in  writing  may  be  modified  as  to  the 
rate  of  rental  for  the  remainder  of  the  term  of  such 
lease  when  the  same  is  for  the  period  of  no  more  than 
one  year  by  an  oral  agreement :  18  Am.  &  Eng.  Ency. 
of  Law  (2  ed.),  p.  276;  Hastings  v.  Lovejoy,  140  Mass. 
261  (2  N.  E.  776,  54  Am.  Rep.  462) ;  Watson  v.  Janion, 
6  Or  137;  McDaniels  v.  Harrington,  80  Or.  628  (157 
Pac.  1068).  Where,  after  breach,  the  lessor  elects  to 
waive  the  condition  of  the  lease  and  the  lessee  being 
threatened  with  bankruptcy,  and  is  financially  unable 
to  pay  rent  in  the  .amount  provided  for  in  the  written 
lease,  the  landlord  and  tenant  may  make  an  enforce- 
able oral  agreement  reducing  the  rental  for  the  re- 
mainder of  the  term  of  one  year.  The  tenant 's  agree- 
ments to  continue  the  occupancy  of  the  premises  and 
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to  pay  the  reduced  rental  and  to  continue  in  business 
furnish  good  and  sufficient  consideration  for  the 
modification:  24  Cyc.  914;  J  affray  v.  Greenbaum,  64 
Iowa,  492  (20  N.  W.  775) ;  Hyman  v.  Jockey  Club  etc. 
Co.,  9  Colo.  App.  299  (48  Pac.  671) ;  Andre  v.  Graeb- 
ner,  126  Mich.  116  (85  N.  W.  464) ;  Lamb  v.  Rathburn, 
118  Mich.  666  (77  N.  W.  268) ;  Wilson  v.  People's  Gas 
Co.,  75  Kan.  499  (89  Pac.  897). 

In  McDaniels  v.  Harrington,  80  Or.  628  (157  Pac. 
1068  )y  it  was  said  by  Mr.  Justice  MgBride,  at  page 
631  of  80  Or.  (1070  of  157  Pac),  that: 

**In  this  state  leases  for  a  period  of  one  year  are 
not  required  to  be  in  writing,  and  it  would  be  an 
anomaly  in  a  contract  that  to  surrender  a  lease  should 
require  a  greater  degree  of  formality  in  its  execution 
than  that  requisite  to  create  it.  * ' 

In  the  present  case  the  modification  agreement  only 
related  to  one  year  of  the  lease,  and  an  entire  new 
lease  for  such  a  period  of  time  could  have  rested  in 
parol  and  yet  been  valid  and  it  therefore  follows  that 
an  oral  modification  covering  no  longer  a  period  of 
time  than  one  year  would  be  binding. 

In  Wilson  v.  People's  Gas  Co.,  75  Kan.  499  (89  Pac. 
897),  it  was  held  that  a  written  lease  may  be  subse- 
quently modified  or  changed  with  respect  to  the  man- 
ner and  terms  of  paying  rent  by  an  oral  agreement, 
at  page  898  of  75  Kan.  (898  of  89  Pac),  the  court  said: 

**The  last  contention  is  that  a  subsequent  parol 
agreement  by  which  the  obligations  of  the  lessee  are 
changed  cannot  be  proven.  The  authorities  are  other- 
wise." 

It  has  been  held  evidence  is  admissible  to  show  that 
the  time  of  performance  of  a  written  contract  has  been 
enlarged  by  a  subsequent  oral  agreement:  Scott  v. 
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Hubbard,  67  Or.  498  (136  Pac.  653).  See,  also,  Keller 
V.  Bley,  15  Or.  429  (15  Pac.  705). 

Section  808,  subdivision  7,  L.  0.  L.,  providing  that 
an  agent's  authority  to  make  an  agreement  concerning 
real  property  must  be  in  writing,  excludes  a  lease  for 
one  year  or  less  in  duration  and  an  agreement  reduc- 
ing the  rate  of  rental  of  a  sublease  for  one  year  need 
not  be  in  writing:  Section  808,  subds.  6  and  7, 
L.  0.  L. ;  Section  804,  L.  0.  L. ;  Edwards  v.  Perkins, 
7  Or.  149;  Hughes  v.  Lansing,  34  Or.  118  (55  Pac.  95, 
75  Am.  St.  Rep.  574) ;  Negley  v.  Jeffers,  28  Ohio  St. 
90;  Westervelt  v.  People,  20  Wend.  (N.  Y.)  416;  Buhl 
V.  Kenyan,  11  Mich.  249  (83  Am.  Dec.  738);  South 
Baltimore  Co.  v.  Muhibach,  69  Md.  395  (16  Atl.  117, 
1  L.  B.  A.  507). 

3.  We  therefore  hold  that  under  the  circumstances 
in  this  case  for  the  year  from  September  1,  1915^  to 
September  1,  1916,  it  was  competent  for  the  defend- 
ant to  show  that  the  plaintiff  for  a  suflScient  consid- 
eration by  an  oral  agreement  reduced  the  rental  for 
such  remainder  of  the  term.  This  leaves  the  question 
as  to  whether  or  not  the  general  manager  Mr.  Dundore 
was  authorized  to  make  such  an  agreement.  Mr.  J.  H. 
Dundore  as  a  witness  for  plaintiff  testified  that  he  was 
the  general  manager  of  the  plaintiff  corporation  in 
Oregon ;  that  he  had  been  such  since  June,  1912,  and 
had  general  charge  of  all  its  business  and  interest  in 
the  City  of  Portland.  It  appears  from  the  record  that 
plaintiff  duly  appointed  J.  H.  Dundore  as  attorney 
in  fact,  and  authorized  agent  for  it  in  the  State  of 
Oregon,  to  make  and  accept  service  of  all  processes 
in  the  courts  on  behalf  of  plaintiff  under  the  provi- 
sions of  the  statute ;  that  Mr.  Dundore  was  the  manag- 
ing agent  of  the  plaintiff  corporation  in  the  State  of 
Oregon,  and  clothed  with  the  powers  usually  given  to 
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such  managing  agent,  and  had  conducted  its  business 
in  the  City  of  Portland  as  such  agent  for  several  years 
and  particularly  attended  to  negotiations  in  regard  to 
the  renting  of  the  building  in  question. 

4r-8.  Since  corporations  can  only  act  through  their 
officers  and  agents,  they  have  power  to  appoint  agents 
with  full  authority  to  act  for  the  corporation,  and  as 
a  general  rule  all  acts  within  the  powers  of  a  corpora- 
tion may  be  performed  by  agents  of  its  own  selection. 
Express  authority  by  resolution  directing  officers  and 
agents  to  represent  the  corporation  in  the  execution  of 
contracts  is  not  indispensable  to  the  exercise  of  that 
power.  Their  authority  may  be  implied  from  their 
conduct  and  the  acquiescence  of  the  corporation.  A 
person  who  knows  that  the  agent  of  a  corporation 
habitually  transacts  certain  kinds  of  business  for  such 
corporation  under  circumstances  which  necessarily 
show  knowledge  on  the  part  of  those  charged  with  the 
conduct  of  the  corporate  business  has  the  right  to 
assume  that  such  agent  is  acting  within  the  scope  of 
his  authority:  7  R.  C.  L.,  §  616,  p.  620;  Brace  v.  North- 
ern Pac.  R.  Co.,  63  Wash.  417  (115  Pac.  841,  38  L.  R.  A. 
(N.  S.)  1135) ;  Curtis  Land  etc.  Co.  v.  Interior  Land 
Co.,  137  Wis.  341  (118  N.  W.  853,  129  Am.  St.  Rep. 
1068).  It  is  now  well  settled  that  when,  in  the  usual 
course  of  the  business  of  a  corporation,  an  officer  has 
been  allowed  to  manage  its  affairs,  his  authority  to 
represent  the  corporation  may  be  implied  from  the 
manner  in  which  he  has  been  permitted  by  the 
directors  to  transact  its  business :  7  R.  C.  L.,  §  620, 
p.  623.  The  general  principle  that  persons  dealing 
with  corporate  officers  and  agents  are  bound  to  take 
notice  of  the  extent  of  their  authority  must,  of  course, 
be  considered  in  connection  with  the  equally  estab- 
lished rule  that  a  corporation  is  bound  by  the  acts  of 
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its  officers  and  agents  acting  within  the  apparent  scope 
of  their  authority,  and,  if  the  agent  appears  to  be 
acting  within  his  authority,  the  i>erson  dealing  with 
him  is  not  charged  with  knowledge  of  extrinsic  facts 
making  it  improper  for  him  to  act  in  that  case:  7 
B.  C.  L.,  §  622,  p.  626 ;  Credit  Co.  v.  Howe  Machine  Co., 
54  Conn.  357  (8  Atl.  472,  1  Am.  St.  Rep.  123).  At  the 
present  time  the  general  business  of  corporations  is 
frequently  intrusted  to  the  management  of  a  general 
manager,  and  it  is  well  recognized  that  the  corporation 
is  bound  by  the  acts  of  such  manager  within  the  appar- 
ent scope  of  his  authority :  7  B.  C.  L.,  p.  628,  §  627. 
It  has  been  held  that  the  powers  ascribed  to  the 
managing  agent  of  a  corporation  by  implication  of 
law,  include,  in  the  general  manager  of  a  foreign  cor- 
poration, the  power  to  make  an  agreement  to  pay  a 
stated  price  for  the  rent  of  a  storehouse  occupied  by 
an  agent  to  sell  the  goods  of  the  corporation :  10  Cyc. 
925. 

The  authority  of  Mr.  Dundore  the  managing  agent 
was  indicated  by  his  testimony  introduced  by  the 
plaintiff,  when  he  testified  as  follows : 

''A.  Yes,  we  decided  about  April  or  May  that  we 
wanted  part  of  that  space  ourselves  in  moving  our 
talking  department  from  the  basement  upstairs,  and  I 
told  them  we  would  release  them  any  time  they  wanted 
to  go.'' 

The  jury  might  reasonably  infer  that  the  manager 
having  authority  to  release  a  party  from  his  obliga- 
tions under  a  lease,  had  authority  to  make  an  agree- 
ment adjusting  the  rent.  It  therefore  appeared  to  be 
the  theory  of  the  plaintiff  upon  the  trial  of  the  cause 
that  its  manager  had  authority  to  negotiate  in  that  re- 
spect. We  fail  to  see  that  it  would  be  entirely  con- 
sistent for  the  plaintiff  to  introduce  testimony  to  that 
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effect,  and  then  glance  in  the  opposite  direction  and 
say  that  its  general  manager  in  Oregon  had  no  author- 
ity to  make  an  agreement  affecting  the  rent  of  the 
house  in  which,  under  the  control  of  such  general 
manager,  it  conducted  its  business,  by  reducing  the 
rent  of  a  subtenant  in  order  that  the  corporation  might 
not  lose  such  sublessee  and  the  entire  rent. 

9.  A  motion  for  a  directed  verdict  is  equivalent  to 
a  demurrer  to  the  evidence.  It  admits  the  truth  of  the 
evidence  given  by  the  party  against  whom  the  verdict 
is  directed  and  also  such  inferences  and  conclusions 
as  are  reasonably  deducible  therefrom:  Ruber  v.  Mil- 
ler, 41  Or.  103  (68  Pac.  400).  In  Neppach  v.  Oregon 
dk  C.  R.  R.  Co.,  46  Or.  374  (80  Pac.  482,  7  Ann.  Gas. 
1035),  this  court  in  dismissing  defendant's  contention 
that  the  evidence  was  insufficient  to  be  submitted  to 
the  jury  upon  the  question  as  to  an  agent's  authority 
to  bind  defendant  said  at  page  391  of  46  Or.  (485  of  80 
Pac.) : 

*'The  appointment  or  authority  of  an  agent  is  a 
question  of  fact ;  what  he  may  do  by  virtue  thereof  is 
a  question  of  law.  When  the  appointment  and  author- 
ity, real  or  apparent,  are  admitted,  or  are  not  in  con- 
troversy, the  court  may  declare  whether  they  empower 
the  agent  to  perform  the  particular  act  in  question. 
Where,  however,  there  is  a  dispute  as  to  the  appoint- 
ment or  the  authority  conferred,  the  fact  of  such 
appointment  or  authority  must  be  found  by  the  trier 
of  fact.'' 

See,  also,  Calvert  v.  Idaho  Stage  Co.,  25  Or.  412  (36 
Pac.  24). 

In  West  V.  Washington  Ry.  Co,,  49  Or.  436  (90  Pac. 
666),  where  it  was  contended  that  McCabe,  vice-presi- 
dent and  general  manager  of  defendant  corporation, 
had  no  authority  to  execute  a  written  lease,  it  was  said 
at  page  446  of  49  Or.  (670  of  90  Pac.) : 
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"When  McCabe  testified  that  he  was  general  man- 
ager,  he  thereby  gave  evidence  that  he  was  agent  for 
the  company  in  all  his  dealings.  In  effect  he  became, 
in  his  dealings  with  the  public,  the  corporation  itself.  * ' 

See,  also,  DUlard  v.  OkUla  Mining  Co.,  52  Or.  132 
(94  Pac.  966,  96  Pac.  678). 

It  is  the  position  of  plaintiff  that  Section  808,  is  ap- 
plicable to  this  case.  Under  this  section,  no  estate  or 
interest  in  real  property,  other  than  a  lease  for  a  term 
not  exceeding  a  period  of  one  year,'  can  be  created 
otherwise  than  by  a  conveyance  or  other  instrument  in 
writing  subscribed  by  a  party  or  his  lawful  agent  un- 
der written  authority.  Therefore,  a  lease  for  a  term 
of  one  year  can  be  created  otherwise  than  by  such  an 
instrument  in  writing  subscribed  by  the  party;  and  a 
lease  for  a  year  can  be  created  otherwise  than  by  an 
instrument  signed  by  the  agent  under  written  author- 
ity and  stich  a  lease  can  therefore  be  made  by  an  agent 
without  written  authority.  A  lease  for  a  term  not 
exceeding  one  year  is  expressly  excepted  from  the 
formalities  required  by  the  statute. 

10, 11.  In  Edwards  v.  Perkins,  7  Or.  149,  it  was  held 
that  a  lease  for  a  term  of  years  is  a  chattel  interest 
and  is  personal  property  which  does  not  descend  to 
the  heir  of  the  owner,  but  to  the  administrator.  The 
record  in  the  present  case  does  not  directly  disclose 
whether  Mr.  Dundore,  the  general  manager  of  plain- 
tiff, had  authority  in  writing  to  make  the  agreement 
reducing  the  rent.  There  is  no  testimony  that  he  did 
not  have  such  authority  and  no  direct  testimony  to 
the  effect  that  he  did  have.  There  is  a  presumption, 
however,  that  the  general  manager  of  the  plaintiff  cor- 
poration had  proper  and  lawful  authority  to  make  the 
contract  which  the  testimony  tended  to  show  he  did 
make:  10  Cyc,  1003.    While  the  testimony  on  behalf 
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of  defendant  tending  to  show  that  an  agreement  was 
made  for  a  reduction  of  the  rent  was  contradicted  by 
the  testimony  on  behalf  of  plaintiff,  we  think  the  court 
erred  in  not  submitting  the  question  to  the  jury. 

The  judgment  of  the  lower  court  is  therefore  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Bbvebsed  and  Beicanded. 

McBbide,   C.   J.f  and  Johns  and   Bennett^   JJ., 
concur. 


Argued  December  12,  1918,  affirmed  March  4,  1919. 

HUNT  V.  SECURITY  STATE  BANK 

^(179  Pac.  248.) 

Banks  and  Banking— *Tayment^  of  Check — Oonntermandlng  Cftieck. 

1.  That  defendant  bank  after  satisfjing  itself  that  cheek  was 
genuine,  and  that  there  were  sufficient  funds  to  pay  it,  stamped  it 
"Paid/'  and  placed  it  upon  spindle,  held  not  to  constitute  "payment" 
which  would  deprive  plaintiff  depositor  of  the  right  to  countermand 
the  check. 

AsBlgnmenta^-Baiiks  and  Banking— 'Xnieck^—LiabUity  to  Holder. 

2.  The  relation  between  a  bank  and  its  depositor  being  that  of 
debtor  and  creditor,  a  check,  which  is  simply  an  order  to  pay  a 
named  person,  does  not  of  itself,  where  uncertified,  operate  as  a  legal 
or  equitable  assignment  of  any  funds  in  the  bank,  and  the  bank,  un- 
less it  accepts  the  check,  is  not  liable  to  the  holder. 

Banks  and  Banking — Coontermanding  Ohw^ — Bight  of  Depositor. 

3.  The  drawer  may,  if  he  chooses,  countermand  check,  and  the 
bank  is  obliged  to  obey  the  countermanding  order,  unless  it  has  paid, 
or  has  become  obligated  to  pay  the  check. 

[As  to  right  of  drawer  of  check  to  stop  payment,  see  note  in 
Ann.  Caa.  1914A,  1303.] 

Banks  and  Banking— Checks — 'Taymenf — "Acceptance." 

4.  "Payment"  and  "acceptance"  are  essentially  different,  since 
payment  is  the  natural,  expected  and  intended  end  of  a  check,  while 
acceptance  strengthens  the  vitality  of  a  check,  and  seryes  to  prolong, 
rather  than  to  terminate,  the  life  of  it. 

Banks  and  Banking— Check — "Acceptance.** 

5.  That  defendant  bank,  after  satisfying  itself  that  check  was 
genuine,  and  that  there  were  sufficient  funds  to  pay  it,  stamped  it 
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"Paid/'  and.  placed  it  upon  spindle,  held  not  to  constitute  "accept- 
ance/' in  view  of  Negotiable  Instruments  Act.  Sections  5965,  6018, 
L.  O.  L. 

Bills  and  Note»— Bill  of  Exchange— "Acceptance.'* 

6.  The  acceptance  of  a  bill  of  exchange  is  the  act  by  which  the 
drawee  manifests  his  consent  to  comply  with  the  request  contained 
in  the  bill  of  exchange  directed  to  him,  and  it  contemplates  an 
engagement  or  promise  to  paj. 

Banks  and  Banking— ^Hiecks — Acceptance — ^FonnaUty  Required. 

7.  While  the  acceptance  of  a  bill  of  exchange  on  the  certification 
of  a  check  is  usually  effected  in  a  certain  manner,  no  particular  form 
of  word  or  words  is  required;  any  words  or  expressions  intended  to 
be  an  acceptance  by  the  bank  being  sufficient. 

Bsoks  and  Banking— Countermanding  Check— I>at7  of  Bank. 

8.  Where  check  drawn  by  plaintiff  on  defendant  bank  was*  counter- 
manded by  plaintiff  before  defendant  had  either  paid  or  accepted  it, 
the  bank  was  not  liable  to  the  holder,  in  view  of  Section  6022, 
L.  O.  L.,  and  where  bank,  in  disregard  of  the  countermand,  paid 
the  check,  it  is  liable  for  tne  amount  thereof  to  plaintiff. 

From  Marion :  Gbobgb  G.  Bingham,  Judge. 

Department  2. 

The  defendant,  The  Security  State  Bank,  is  a  cor- 
poration engaged  in  the  banking  business  in  Wood- 
burn,  Oregon.  The  plaintiff,  John  P.  Hunt,  opened 
a  general  deposit  account  in  the  bank  and  afterwards 
on  January  24,  1917,  he  drew  a  check  directing  the 
bank  to  pay  $90  to  the  order  of  E.  Burdick  and  deliv- 
ered the  check  to  the  payee  in  Salem.  On  January  27, 
1917,  at  about  8:30  a.  m.  the  defendant  received, 
through  the  mail,  from  the  United  States  National 
Bank  of  Portland  a  *'cash  letter''  and  ten  checks 
drawn  on  the  Woodbum  bank.  The  *'cash  letter"  is 
dated  January  26,  1917 ;  it  contains  an  itemized  state- 
ment of  the  amounts  of  the  accompanying  checks, 
shows  that  the  total  amount  of  the  checks  is  $671.95 
and  directs  the  Security  State  Bank  to  remit  to  the 
United  States  National  Bank  '*in  Portland  Ex- 
change/'   The  Burdick  check  was   among  the  ten 
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checks  received  with  the  "cash  letter.*'  When  the 
Burdick  check  reached  the  plaintiff  it  bore  on  its  back 
the  indorsements  of  E.  Burdick,  Ashley  &  Bmnelin, 
Bankers,  and  the  United  States  National  Bank.  Im- 
mediately npon  receipt  of  the  *'cash  letter'*  and  the 
ten  checks  E.  H.  Hoff,  the  president  of  the  Security 
State  Bank, 

* 'footed  the  checks  on  the  adding  machine  to  see 
they  would  total  right  with  the  cash  letter,  then  exam- 
ined the  checks  as  to  their  signatures,  and  as  to 
whether  each  account  had  suflScient  funds  to  meet  it " ; 

and  then  each  check  including  the  Burdick  check  was 
marked  ''Paid  Security  State  Bank  Jan.  27,  1917," 
with  the  bank's  "paid"  stamp  and  finally  each  check 
was  "placed  upon  a  three-cornered  spindle  that  has 
a  three-cornered  cutting  edge,  and  are  there  muti- 
lated." Whenever  the  Woodbum  bank  received  a 
check  through  the  mail  and  ascertained  that  there  were 
not  suflScient  funds  to  pay  it  or  if  the  signature  was 
not  regular,  the  bank  never  marked  the  paper  "paid," 
but  the  check  was  always  returned  to  the  forwarding 
bank.  The  steps  taken  by  the  defendant  with  refer- 
ence to  the  "cash  letter"  and  checks  received  from  the 
Portland  bank  followed  the  same  course  which  the 
bank  had  always  taken  when  it  received  checks 
through  the  mail  from  outside  banks.  Speaking  of 
the  practice  of  the  bank  when  it  cashed  a  check  over 
the  counter,  E.  H.  Hoff  stated  that  the  check  was 
stamped ' '  paid ' '  and  then  placed  on  the  spindle.  E.  H. 
Hoff  testified  that  all  checks,  including  both  those 
which  were  cashed  over  the  counter  and  also  those  re- 
ceived through  the  mail,  when  stamped  "paid"  and 
placed  upon  the  spindle  were  "from  that  time  on" 
used  as  "charge  slips."    It  was  the  custom  of  the 
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bank,  according  to  the  testimony  of  Hoff,  to  leave  the 
checks  on  the  spindle  until  the  afternoon  at  which  time 
the  bookkeeper  took  the  checks  and  sorted  ''them  in 
alphabetical  order"  and,  using  them  as  ** charge 
slips, ' '  entered  the  amounts  of  the  checks  on  the  books 
of  the  bank  against  the  accounts  of  the  makers.  The 
entries  were  usually  made  in  the  afternoon  but  some- 
times when  the  work  was  *^not  caught  up''  the  entries 
were  made  in  the  books  the  next  morning.  The  ''ac- 
tual act  of  charging"  the  Burdick  check  on  the  books 
of  the  bank  did  not  occur  until  some  time  in  the  after- 
noon of  January  27th. 

At  about  9 :15  on  the  morning  of  January  27,  1917, 
but  after  the  Burdick  check  had  been  stamped  **paid" 
and  placed  upon  the  spindle.  Hunt  appeared  at  the 
bank  and  asked  for  a  statement  of  his  account  ''up  to 
date."  The  statement  was  at  once  prepared  and 
delivered  to  Hunt.  This  document  is  in  evidence  and 
shows  upon  its  face  that  it  is  a  "statement  of  your 
account  to  Jan.  27,  1917";  and  at  the  bottom  of  the 
statement  we  read  as  follows:  "Balance  Jan.  26, 
173.23."  The  Burdick  check  is  not  mentioned  in  this 
statement.  Upon  receiving  the  statement  of  his  ac- 
count Hunt  proceeded  to  examine  it ;  and  he  says  that 
when  he  "saw  that  the  E.  Burdick  check  wasn't 
charged"  to  his  account,  he  told  Hoff  that  he  "had  a 
check  out  for  ninety  dollars  in  favor  of  E.  Burdick" 
and  that  he  "desired  to  stop  payment  on  the  check." 
Hunt  testified  that  Hoff  then  said:  "The  E.  Burdick 
check  has  just  arrived;  I  have  it  here  right  in  my 
hand";  and  according  to  Hunt's  testimony  Hoflf 
"reached  to  his  left  and  picked  off  the  spindle  the 
check  and  handed  me,  which  was  the  E.  Burdick 
check."  Hunt  was  then  asked  to  relate  the  conversa- 
tion which  ensued  between  him  and  Hoff  and  his  an- 
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swers  together  with  subsequent  questions  and  answers 
are  here  set  down : 

"A.  Why,  I  said,  *You  haven't  my  account  charged 
with  the  check,  not  in  this,  and  I  am  glad  I  got  here 
before  the  account  was  charged,  as  I  want  payment 
stopped  on  it. ' 

"Q.  What  did  he  say? 

"A.  He  hesitated, — seemed  nonplused  as  to  whether 
he  could  stop  payment  or  not  through  the  fact  he  says, 
*We  have  marked  it  **paid'' — or  stamped  it  paid.' 

'*Q.  What  else  was  said? 

**A.  Well,  I  told  him  he  should  send  the  check  back 
—or  rather  he  asked  me  what  he  should  do  in  regard 
to  it;  I  told  him  I  wasn't  up  on  banking  terms  but 
would  judge  he  would  be  capable  of  making  some  inter- 
lineation, if  any  was  necessary,  through  the  mark 
"paid"  and  return  the  check. 

"Q.  What,  if  any,  conversation  did  you  have  with 
him  in  reference  to  whether  or  not  a  remittance  had 
been  made? 

*  *  A.  Well,  he  said  no  remittance  had  been  made,  and 
the  account  had  not  been  charged." 

The  defendant  denies  that  Hunt  countermanded 
payment  of  the  check  but  we  shall  assume  that  the  ver- 
dict of  the  jury  necessarily  implies  a  finding  that  Hunt 
directed  the  bank  not  to  pay  the  check.  At  about  3 
o'clock  in  the  afternoon  of  January  27,  1917,  the  de- 
fendant drew  a  draft  directing  the  Scandinavian 
American  Bank  of  Portland  to  pay  to  the  United 
Slates  National  Bank  of  that  city  the  sum  of  $671.95, 
the  amount  of  the  ten  checks,  including  the  Burdick 
check,  which  had  been  received  with  the  ''cash  letter." 
This  draft  was  mailed  that  afternoon  to  the  United 
States  National  Bank  and  was  subsequently  paid  by 
the  drawee  bank. 

In  March,  1917,  the  plaintiff  received  from  the  de- 
fendant a  statement  together  with  canceled  checks 
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mentioned  in  the  statement  showing  the  condition  of 
his  account  to  March  2,  1917.  The  statement  con- 
tained a  charge  of  $90  under  date  of  **Jan.  27*'  and 
the  Bnrdick  check  was  among  the  canceled  checks.  In 
the  language  of  Hunt,  '*!  didn't  acknowledge  the  cor- 
rectness of  this  statement,  and  I  returned  him  [HofF] 
the  90-dollar  check  then  and  there."  Subsequently, 
on  April  21,  1917,  the  plaintiff  drew  a  check  on  the 
defendant  for  $90  payable  to  ''self"  but  the  bank  re- 
fused to  pay  the  check  and  wrote  on  it  the  words 
''account  closed."  The  plaintiff  then  commenced  this 
action  to  recover  the  sum  of  $90  ^hich  he  claims  the 
bank  wrongfully  charged  against  his  account.  A  trial 
resulted  in  a  verdict  and  judgment  for  the  plaintiff  for 
$90.    The  defendant  appealed.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Hiram  Overton  and  Messrs.  Smith  <£  Shields,  with 
oral  arguments  by  Mr.  Overton  and  Mr.  Roy  F. 
Shields. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Walter  C.  Winslow. 

HARRIS,  J. — 1.  The  defendant  vigorously  contends 
that  it  was  entitled  to  a  directed  verdict.  This  con- 
tention proceeds  upon  the  theory  that  the  act  of 
stamping  the  check  "paid"  followed  by  the  act  of 
placing  it  upon  the  spindle  where  all  "paid"  checks 
were  kept  until  entries  were  made  upon  the  books, 
after. having  first  ascertained  that  there  were  sufficient 
funds  to  the  credit  of  the  drawer  and  that  the  signa- 
ture was  genuine,  operated  as  a  charge  against  the 
drawer  and  as  a  credit  to  the  holder  of  the  check  and 
amounted  to  pajnnent.  The  plaintiff  insists  that  the 
acts  of  the  defendant  did  not  effect  a  transfer  of 
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credit  from  Hunt  to  the  United  States  National  Bank 
of  Portland,  the  holder. 

2,  3.  The  relation  existing  between  a  bank  and  its 
depositor  is  that  of  debtor  and  creditor;  a  check  is 
simply  an  order  signed  by  the  creditor  (depositor) 
directing  the  debtor  (bank)  to  pay  money  to  a  named 
person ;  an  uncertified  check  of  itself  does  not  operate 
as  a  legal  or  as  an  equitable  assignment  of  any  part 
of  the  funds  in  the  bank  and,  unless  it  accepts  the 
check,  the  bank  is  not  liable  to  the  holder ;  and  conse- 
quently the  drawer  of  the  check  can,  if  he  chooses, 
countermand  the  check  or  first  order  and  the  bank  will 
be  obliged  to  obey  the  second  or  countermanding  order 
unless  the  bank  has  paid  or  has  become  obligated  to 
pay  the  check:  Section  6022,  L.  0.  L. ;  United  States 
Nat.  Bank  v.  First  Trust  &  Savings  Bank,  60  Or.  266, 
272  (119  Pac.  343) ;  Marks  v.  First  Nat.  Bank,  84  Or. 
601,  603  (165  Pac.  673);  PiUlen  v.  Placer  County 
Bank,  138  Cal.  169,  172  (66  Pac.  740,  71  Pac.  83,  94 
Am.  St.  Eep.  19) ;  Rogers  Com.  Co.  v.  Bank  of  Leslie, 
100  Ark.  537  (140  S.  W.  992) ;  Pease  d  Dwyer  v.  State 
Nat.  Bank,  114  Tenn.  693  (88  S.  W.  172) ;  First  Nat. 
Bank  of  Durant  v.  School  District  No.  4,  Bryant 
County,  31  Okl.  139  (120  Pac.  614,  39  L.  R.  A.  (N.  S.) 
655) ;  Hentz  v.  National  City  Bank,  159  App.  Div.  745 
(144  N.  Y.  Supp.  979) ;  Kahn  v.  Walton,  46  Ohio  St 
195  (20  N.  E.  203) ;  Van  Buskirk  v.  State  Bank,  35 
Colo.  142  (83  Pac.  778,  117  Am.  St.  Rep.  182) ;  Usher 
V.  Tucker  Co.,  217  Mass.  441  (105  N.  E.  360,  L.  R.  A. 
1916F,  826) ;  5  R.  C.  L.  526;  7  C.  J.  701;  2  Michie  on 
Banks  and  Banking,  1101. 

If  what  the  bank  did  prior  to  Hunt's  conversation 
with  Hoflf  amounted  to  payment,  then  Hunt  had  lost 
the  right  to  countermand  payment  of  the  check. 
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4.  During  the  investigation  we  must  not  lose  sight 
of  the  fact  that  payment  and  acceptance  are  essentially 
different.  Payment  is  the  natural,  expected  and  in- 
tended end  of  a  check.  Acceptance  strengthens  the 
vitality  of  a  check  and  serves  to  prolong  rather  than 
to  terminate  the  life  of  it :  Elyria  Savings  d  Banking 
Co.  V.  Walker  Bin.  Co.,  92  Ohio  St.  406  (111  N.  E. 
147,  Ann.  Gas.  1917D,  1055,  L.  R.  A.  1916D,  433) ; 
Guthrie  Nat.  Bank  v.  GUI,  6  Okl.  560  (54  Pac.  434). 
We  must  remember,  too,  that  the  case  now  under  con- 
sideration is  not  like  those  where  the  holder  enters  a 
bank  with  a  check,  presents  it  and  is  given  credit  for 
the  amount  as  a  deposit;  nor  is  this  case  like  those 
where  the  holder  mails  a  check  to  the  drawee  bank  and 
the  latter,  in  obedience  to  instructions,  charges  the  ac- 
count of  the  drawer  and  credits  the  account  of  the 
holder  with  the  amount  of  the  check,  for  in  all  those 
cases  payment  is  made  just  as  completely  as  it  is  when 
the  bank  actually  pays  the  money  over  the  counter  to 
the  holder  and  he  at  once  returns  it  to  and  deposits  it 
with  the  bank:  Consolidated  Nat.  Bank  v.  First  Nat. 
Bank,  129  App.  Div.  538  (114  N.  Y.  Supp.  308); 
National  Ba/nk  v.  Burkhardt,  100  U.  S.  686,  689  (25 
L.  Ed.  766) ;  American  Nat.  Bank  v.  Miller,  229  U.  S. 
517,  520  (57  L.  Ed.  1013,  33  Sup.  Ct.  Rep.  883) ;  Albers 
V.  Commercial  Bank,  85  Mo.  173  (55  Am.  Rep.  355) ; 
2  Michie  on  Banks  and  Banking,  1140,  1414,  1415. 
The  instructions  to  the  defendant  were  to  ^^  remit  in 
Portland  exchange. '*  The  Woodburn  bank  did  not 
draw  or  mail  its  draft  for  the  purpose  of  remitting  to 
the  United  States  National  Bank  of  Portland  until 
after  Hunt  countermanded  payment  of  the  Burdick 
check,  and,  therefore,  we  need  not  decide  whether  pay- 
ment was  completed  when  the  draft  was  deposited  in 
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the  postoffice  or  when  received  by  the  Portland  bank: 
See  Buell  v.  Chapm,  99  Mass.  594  (97  Am.  Dec.  58) ; 
Canterbury  v.  Bmk  of  Sparta,  91  Wis.  53  (64  N.  W. 
311,  51  Am.  St.  Rep.  870,  30  L.  R.  A.  845) ;  Stemhart 
V.  D.  0.  Mills  db  Company,  94  Cal.  362  (29  Pac.  717, 
28  Am.  St.  Rep.  132) ;  Winchester  Milling  Co.  v.  Bank 
of  Winchester,  120  Tenn.  225  (111  S.  W.  248,  18 
L.  R.  A.  (N.  S.)  441). 

When  Hunt  ordered  the  defendant  not  to  pay  the 
check  the  bank  had  done  nothing  more  than  to  satisfy 
itself  that  the  check  was  genuine  and  that  there  were 
sufficient  funds  to  pay  it,  and  to  stamp  it  **paid*'  and 
to  place  it  upon  the  spindle.  All  this  was  merely  pre- 
jmring  to  pay ;  it-was  simply  a  step  towards  payment ; 
it  was  not  payment.  No  entry  was  made  on  the  books. 
The  drawer  was  not  charged;  the  holder  was  not 
credited.  It  may  be  assumed  that  the  bank  intended 
to  make  appropriate  entries  on  its  books  and  to  remit; 
but  we  are  confronted  with  a  situation  where  the  bank 
had  not  yet  executed  its  intention.  An  intention  to 
pay  is  not  payment.  What  the  bank  did  was  done  in 
contemplation  of  payment ;  but  payment  was  not  com- 
pleted: Guthrie  Nat.  Bank  v.  Gill,  6  Okl.  560  (54  Pac. 
434) ;  First  Nat.  Bank  of  Murfreeshoro  v.  First  Nat. 
Bank  of  Nashville,  127  Tenn.  205  (154  S.  W.  965) ; 
German  Nat.  Bank  v.  Farmers'  Deposit  Nat.  Ba/nk, 
118  Pa.  St.  294  (12  Atl.  303) ;  Irving  Bank  v.  Wether- 
aid,  36  N.  Y.  335,  338;  Watervliet  Bank  v.  White,  1 
Denio  (N.  Y.),  608,  611;  National  Bank  of  RockvUle  v. 
Second  National  Bank  of  Lafayette,  69  Ind.  479,  485 
(35  Am.  Rep.  236). 

5.  The  plaintiff  cannot  recover  if  what  was  done  by 
the  defendant  resulted  in  an  acceptance  of  the  check. 
While  we  are  accustomed  to  associate  the  word  '^  ac- 
ceptance *'  with  bills  of  exchange  rather  than  with 
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checks  for  the  reason  that  bills  of  exchange  ordinarily 
contemplate  presentation  for  acceptance  and  accept- 
ance,  and  checks  ordinarily  contemplate  presentation 
for  payment  and  payment,  and  although  there  are 
points  of  difference  between  the  two  classes  of  instru- 
ments, yet  it  will  tend  to  promote  the  harmony  and 
preserve  the  integrity  of  the  Negotiable  Instruments 
Act  /(Sections  5834-6027,  L.  O.  L.)  if  we  use  the 
nomenclature  employed  by  that  statute :  Hawley,  Dodd 
<e  Co.  V.  Jette  d  Clark,  10  Or.  31  (45  Am.  Rep.  129) ; 
First  Nat,  Bank  v.  Commerddl  Savings  Bank,  74  Kan. 
606  (87  Pac.  746,  118  Am.  St.  Rep.  340,  342,  11  Ann. 
Gas.  281,  8  L.  R.  A.  (N.  S.)  1148) ;  Va^  Buskirk  v. 
State  Ba/nk  of  Rocky  Ford,  35  Colo.  142  (83  Pac.  778, 
117  Am.  St.  Rep.  182) ;  8  C.  J.  38,  40 ;  Selover  on  Nego- 
tiable Instruments  (2  ed.),  117;  3  R.  C.  L.  831.  See 
note  in  118  Am.  St.  Rep.  348;  and  5  R.  C.  L  516. 
The  Negotiable  Instruments  Act  defines  a  bill  of 
exchange  (Section  5959,  L.  0.  L.) ;  and  it  declares  not 
only  that 

**a  check  is  a  bill  of  exchange  drawn  on  a  bank  payable 
on  demand, ''  but  also  that  *' Except  as  herein  other- 
wise provided,  the  provisions  of  this  act  applicable  to 
a  bill  of  exchange  payable  on  demand  apply  to  a 
check '^  Section  6018,  L.  0.  L, 

Among  the  provisions  applicable  to  bills  of  ex- 
change, and  therefore  applicable  to  checks,  is  Section 
5965,  L.  0.  L.,  which  states  that:  **the  acceptance  of 
a  bill  is  the  signification  by  the  drawee  of  his  assent 
to  the  order  of  the  drawer**:  Van  Buskirk  v.  State 
Bank  of  Rocky  Ford,  35  Colo.  142  (83  Pac.  778,  117 
Am.  St.  Rep.  182) ;  8  C.  J.  308. 

6,  The  ** acceptance'*  of  a  bill  of  exchange  is  the  act 
by  which  the  drawee  manifests  his  consent  to  comply 
with  the  request  contained  in  the  bill  of  exchange 


372  Hunt  v.  Security  State  Bank.  [91  Or. 

directed  to  him;  and  it  contemplates  an  engagement  or 
promise  to  pay :  Van  Buskirk  v.  State  Bank  of  Rocky 
Ford,  35  Colo.  142  (83  Pac.  778, 117  Am.  St.  Rep.  182, 
184) ;  Guthrie  Nat.  Bcmk  v.  GiU,  6  Okl.  560,  565  (54 
Pac.  434) ;  First  Nat.  Bank  v.  Commercial  Savings 
Bank,  74  Kan.  606  (87  Pac.  746, 118  Am.  St.  Rep.  340, 
11  Ann.  Cas.  281,  8  L.  B.  A.  (N.  S.)  1148) ;  Elyria 
Savings  £  Banking  Co.  v.  Walker  Bin  Co.^  92  Ohio 
St.  406  (111  N.  E.  147,  Ann.  Cas.  1917D,  1055,  L.  R.  A. 
1916D,  433);  2  Michie  on  Banks  and  Banking,  1125; 
3R.  C.  L.  534;8C.  J.  296. 

A  parol  acceptance  confers  no  right  upon  the  holder, 
for  Section  5965,  L.  O.  L.,  expressly  provides  that 
^ '  The  acceptance  must  be  in  writing  and  signed  by  the 
drawee'':  United  States  Nat,  Bank  v.  First  Trust  d 
Savings  Bank,  60  Or.  266,  271  (119  Pac.  343) ;  First 
Nat.  Bank  v.  School  District,  31  Okl.  139  (120  Pac. 
614,  39  L.  R.  A.  (N.  S.)  655) ;  8  C.  J.  303.  It  will  not 
be  necessary  to  determine  whether  Section  5970, 
L.  0.  L.,  applies  to  checks,  for  the  reason  that  this 
section  is  not  involved  in  this  controversy.  An  inter- 
esting discussion  of  the  question  may  be  found,  how- 
ever, in  Wisner  v.  First  Nat.  Bank,  220  Pa.  21  (68 
Atl  955,  17  L.  R.  A.  (N.  S.)  1266).  See,  also,  8  C.  J. 
302,  303,  319.  We  have  already  noticed  that  Section 
5965,  L.  0.  L.,  states  that  *'the  acceptance  of  a  bill  is 
the  signification  by  the  drawee  of  his  assent  to  the 
order  of  the  drawer";  and  in  this  connection  we  may 
also  notice  that  Section  6020,  L.  0.  L.,  provides  that : 
' 'where  a  check  is  certified  by  the  bank  on  which  it  is 
drawn,  the  certification  is  equivalent  to  an  accept- 
ance ' ' ;  and,  hence,  whatever  written  words  would  con- 
stitute an  acceptance  of  a  bill  of  exchange  as  well  as 
whatever  written  words  would  constitute  a  certifica- 
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tion  of  a  check  would,  if  found  upon  a  check,  also  con- 
stitute an  acceptance  of  the  check. 

7.  The  acceptance  of  a  bill  of  exchange  is  usually 
evidenced  by  writing  the  word  '* accepted''  on  the  face 
of  the  bill  and  the  certification  of  a  check  is  usually 
effected  by  writing  or  stamping  the  word  *'good''  or 
''certified'*;  but  the  law  does  not  require  any  particu- 
lar form  of  word  or  words  to  constitute  an  acceptance, 
and  any  words  or  expressions  intended  to  be  an  ac- 
ceptance by  the  bank  will  be  sufficient:  8  C.  J.  303;  3 
E.  C.  L.  1304 ;  5  R.  C.  L.  520 ;  Selover  on  Negotiable 
Instruments  (2  ed.),  134;  First  Nat.  Bank  v.  Commer- 
cial Savings  Bank,  74  Kan.  606,  (87  Pac.  746,  118  Am. 
St.  Eep.  340,  11  Ann.  Cas.  281,  8  L.  E.  A.  (N.  S.) 
1148) ;  7  C.  J.  705;  Magee  on  Banks  &  Banking  (2  ed.), 
319.  It  was  held  in  Plaza  Farmers  *  Union  Warehouse 
&  Elevator  Co.  v.  Rya/n,  78  Wash.  124  (138  Pac.  651), 
that  the  written  signification  of  assent,  required  by  the 
Negotiable  Instruments  Law,  ''means  an  express 
assent,  or  the  use  of  words  necessarily  implying  an 
assent'':  See,  also,  8  C.  J.  307. 

The  word  "paid"  was  stamped  upon  the  check  by 
the  defendant.  When  determining  whether  this  con- 
stituted an  acceptance  within  the  meaning  of  the  law 
we  must  not  forget  the  essential  difference  between 
payment  and  acceptance.  Payment  ends  the  life  of 
a  check.  Acceptance  reinvigorates  it.  The  word 
"paid"  tends  to  indicate,  if  it  evidences  anything,  ex- 
tinction rather  than  rejuvenation  of  the  check.  To 
the  extent  that  it  speaks  at  all,  the  word  "paid"  tells 
of  what  has  been  done  rather  than  of  what  will  be 
done.  In  Guthrie  Nat.  Bank  v.  GUI,  6  Okl.  560,  565 
(54  Pac.  434,  436),  it  was  decided  that  the  word 
"paid"  stamped  upon  a  draft,  "had  no  tendency  to 
establish  an  acceptance"  because  it  did  not  evidence 
"an  agreement  or  promise  to  do  something."    To  the 
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same  effect  is:  Elyria  Savings  &  Banking  Co.  v. 
Walker  Bin  Co.,  92  Ohio  St.  406  (111  N.  E.  147,  Ann. 
Cas.  1917D,  1055,  1056,  L.  B.  A.  1916D,  433).  See, 
also,  2  Michie  on  Banks  and  Banking,  1129.  Stamping 
the  word  **paid''  did  not  of  itself  produce  an  accept- 
ance of  the  check. 

There  is  yet  another  reason  for  concluding  that  the 
acts  of  the  bank  did  not  work  an  acceptance  of  the 
check  so  as  to  make  the  drawee  liable  to  the  holder. 
Section  6023,  L.  0.  L.,  declares  that: 

**In  this  act,  unless  the  context  otherwise  requires, 
*  acceptance'  means  an  acceptance  completed  by  deliv- 
ery or  notification. ' ' 

Even  though  it  be  assumed  that  writing  the  word 
**paid'*  on  a  check  evidences  a  promise  to  pay  and, 
therefore,  indicates  an  acceptance,  nevertheless  the 
acceptance  was  not  completed  by  delivery  or  notifica- 
tion. It  was  held  in  First  Nat.  Bank  of  Murfreesboro 
V.  First  Nat.  Bank  of  Nashville,  127  Tenn.  205,  216 
(154  S.  W.  965,  968),  that, 

**  there  can  be  no  acceptance  upon  the  part  of  the 
drawee,  receiving  remittances  from  a  distance,  and 
acting  in  the  dual  capacity  of  collecting  agent  of  the 
holder  and  as  agent  of  the  drawer  to  pay,  until  and 
unless  the  transaction  is  completed  by  a  delivery  to 
the  remitting  bank  in  due  course,  or  a  notification  to 
someone  entitled  to  be  notified. '* 

See,  also,  Guthrie  Nat.  Bank  v.  Gill,  6  Okl.  560,  565 
(54  Pac.  434) ;  2  Michie  on  Banks  and  Banking,  1129. 

8.  In  Section  6022,  L.  0.  L.,  it  is  said  that  *Hhe  bank 
is  not  liable  to  the  holder  unless  and  until  it  accepts 
or  certifies  to  the  check.'*  Hunt  countermanded  pay- 
ment of  the  check  before  the  bank  had  either  paid  or 
accepted  it;  and  the  judgment  appealed  from  must 
therefore  be  affirmed.  Afpibmbd. 

McBkidb,  C.  J.,  and  Bean  and  Johns,  JJ.,  concur. 
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Argued  December   13,   1918,   reyersed   and  remanded   February   11^ 

rehearing  denied   March   11,   1919. 

MACKENZIE  v.  DOUGLAS  COUNTY. 

(178  Pac.  350.) 

Oonntloa — Payment  for  Services  Bendered — ^Powers  of  LeglBlatnre. 

1.  The  legislature  had  the  power  to  pass  Laws  of  1917,  Chapter 
252,  a  curative  act,  authorizing  every  county  the  official  books  of 
which  were  audited,  under  Laws  of  1913,  Chapter  286,  by  accountants 
at  request  of  insurance  commissioner  to  pay  accountants  for  their 
services,  although  their  claim  had  been  rejected  by  the  county  com- 
missioners when  presented  under  Chapter  286. 

Judgment — ^Bes  Jndicatar-^Oluuige  In  Law. 

2.  Judgment  that  plaintiff  accountants  who  audited  books  of  de- 
fendant county  at  request  of  insurance  commissioner  were  not  entitled 
to  recover,  under  Laws  of  1913,  Chapter  286,  where  county  was  not 
a  party  to  the  contract,  was  not  res  judicata  in  suit  under  Laws  of 
1917,  Chapter  252;  a  curative  act  authorizing  county  to  pay  for  such 
services. 

Counties— 'XMrnnty.** 

3.  A  "county"  is  not  an  independent  governmental  entity,  but  a 
qwui  corporation  created  by  legislative  fiat  for  governmental  pur- 
poses, and  subject  to  the  legislative  will  in  all  matters  not  prohibited 
by  some  constitutional  restriction. 

[As  to  counties  as  municipal  corporations,  see  note  in  Ann.  Oas. 
1914C,  968.] 

Pleading— Demurrer — Admlwrtons. 

4.  Upon  demurrer  it  must  be  assumed  that  complaint  is  true. 

Constitutional  Law — OuratiTe  Acts — Power  of  Legislature. 

5.  What  the  legislature  might  have  authorized  in  the  first  instance, 
it  can  ratify  afterwards,  so  long  as  no  vested  rights  have  intervened. 

Countlea— Apmrapriations — ^Power  of  Legislature. 

6.  As  the  legislature  may  appropriate  money  to  pay  for  services 
rendered  in  good  faith,  where  there  has  been  no  contract  whatever 
it  may  authorize  one  of  its  governmental  agencies,  such  as  a  county, 
to  do  the  same  thing. 

From  Douglas :  James  W.  Hamilton,  Judge. 

Department  2. 

This  is  an  appeal  from  the  judgment  of  the  Circuit 
Court  of  the. State  of  Oregon  for  Douglas  County, 
dismissing  a  writ  of  review,  which  shows  that  in  1914 
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appellants  were,  and  still  are,  duly  certified  public  ac- 
countants of  the  State  of  Oregon,  and  during  said  year 
audited  the  county  books  and  records  of  Douglas 
County,  Oregon ;  that  the  same  was  done  at  the  request 
of  the  insurance  commissioner  of  the  State  of  Oregon, 
and  was  authorized  and  directed  by  Chapter  286  of 
the  General  Laws  of  Oregon  for  the  year  1913.  Said 
commissioner  employed  the  appellants  to  make  the 
audit  and  contracted  with  them  that  the  said  county 
would  pay  them  the  sum  of  $10  per  day  and  their 
traveling  expenses  and  board  while  making  such  audit. 
That  appellants  completed  the  audit  about  November, 
1914,  and  then  presented  their  bill  for  said  services 
and  expenses,  amounting  to  $578.50,  to  the  board  of 
county  commissioners  of  said  county,  and  the  same 
was  by  said  board  wholly  disallowed. 

Thereafter  appellants  commenced  an  action  in  the 
Circuit  Court  of  the  State  of  Oregon  against  said 
county  therefor,  and  said  Circuit  Court  held  that  the 
said  commissioner  was  not  authorized  to  contract  with 
third  parties  to  audit  the  county  books  and  records 
without  the  county  being  a  party  to  the  contract  and 
dismissed  the  action,  and  on  appeal  to  the  Supreme 
Court  of  the  State  of  Oregon  the  decision  was  af- 
firmed: 81  Or.  442  (159  Pac.  625,  1033). 

Thereafter  the  legislative  assembly  of  the  State  of 
Orefgon  for  the  year  1917  enacted  Chapter  252,  Gen. 
Laws  of  Oregon  for  that  year,  obligating  the  several 
counties  to  make  payment  to  accountants  so  employed 
for  auditing  the  official  books  and  accounts  of  the  sev- 
eral counties  under  Chapter  286,  and  that  after  said 
act  went  into  effect  and  on  or  about  December  5,  1917, 
and  under  said  chapter,  appellants  presented  their 
said  claim  and  bill  for  services  in  auditing  the  books 
and  records  of  Douglas  County,  Oregon,  as  aforesaid, 
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claiming  reasonable  compensation  for  services  ren- 
dered, and  the  board  of  county  commissioners  wholly 
rejected  and  disallowed  the  same,  claiming  said  Chap- 
ter 252  to  be  unconstitutional.  Appellants  then  sued 
out  a  writ  of  review  to  the  Circuit  Court  of  the  State 
of  Oregon  for  Douglas  County,  which  court  affirmed 
the  decision  of  the  board  of  county  commissioners  and 
dismissed  the  writ,  from  which  order  plaintiffs  appeal. 

Bevebsed  and  Remanded. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Crawford  &  Crawford  and  Mr.  J.  0.  Watson, 
with  an  oral  argument  by  Mr.  Andrew  M.  Crawford. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  Neuner,  Jr.,  District  Attorney. 

McBEIDE,  C.  J.— Sections  10  and  11  of  Chapter 
286,  Gen.  Laws  of  1913,  provide  that : 

**From  and  after  January  1,  1914,  the  State  Insur- 
ance Commissioner  shall  at  least  once  each  year  make 
a  careful  and  accurate  audit  of  the  books  and  accounts 
of  each  institution  or  officer,  expending  state  money, 
and  of  the  books  and  accounts  of  each  county  of  the 
state. 

**The  expense  of  each  such  audit  shall  be  certified 
by  the  State  Insurance  Commissioner  to  the  county  of 
which  such  audit  was  made,  and  shall  be  paid  by  such 
county  direct  to  the  person  making  the  audit." 

That  official,  instead  of  making  the  audit  provided 
for  personally  or  by  deputy,  contracted  with  plaintiffs 
to  examine  and  audit  the  books  of  Douglas  County  at 
an  agreed  compensation  of  $10  per  day  and  traveling 
expenses  and  board  while  so  engaged.  In  supposed 
pursuance  of  the  act  above  referred  to,  plaintiffs  made 
the  examination  of  the  books  and  their  bill  was  certi- 
fied to  the  County  Court,  which  refused  to  allow  the 
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same,  and  thereupon  plaintiffs  brought  action  for  the 
recovery  of  the  amount  so  certified. 

In  an  opinion  which  is  reported  in  81  Or.  442  (159 
Pac.  625, 1033 ),  this  court  held  that  the  claim  as  shown 
by  the  record  was  not  for  the  services  of  the  official 
but  for  the  services  of  plaintiffs,  and  that  such  audit 
was  not  that  of  the  insurance  commissioner,  adding, 
however,  by  way  of  dicium: 

^^The  legislature  will  soon  be  in  session  and  if  a 
state  officer  has  been  misled  by  an  ambiguous  statute, 
it  is  in  its  power  to  prevent  any  loss  from  being 
suffered.  ^  ^ 

Thereafter  the  legislature  passed  an  act  (Chap.  252, 
Gen.  Laws  1917),  the  preamble  of  which  recited  the 
passage  of  Laws  of  1913,  Chapter  286,  the  substance  of 
the  act  and  continued  as  follows : 

''Whbbbas,  acting  under  said  Chapter  286,  said 
Btate  Insurance  Commissioner  duly  appointed,  em- 
ployed and  authorized  various  public  accountants  to 
examine  and  audit  the  official  books  and  accounts  of 
the  several  counties  of  this  State;  and, 

**Whbbbas,  certain  of  said  public  accountants  duly 
and  efficiently  examined  and  audited  the  official  books 
and  accounts  of  the  several  counties  pursuant  to  said 
Chapter  286  and  under  the  direction  of  the  State  In- 
surance Commissioner,  and  the  said  State  Insurance 
Commissioner  duly  certified  to  the  several  counties 
the  amounts  due  for  such  audit;  and 

'*Whbbeas,  certain  counties,  of  whose  books  and  ac- 
counts, audits  and  examinations  were  duly  made  under 
said  Chapter  286  aforesaid,  have  refused  to  pay  the 
expenses  of  such  audit  and  have  refused  to  compen- 
sate the  accountants  who  made  the  same,  and  the 
Supreme  Court  of  the  state  of  Oregon  has  held  that 
the  said  counties  were  not  liable  for  the  charges  there- 
for and  has  suggested  appeal  to  the  Legislature ;  and 

**  Whereas,  said  audit  and  examination  was  fully 
and  efficiently  done  and  said  counties  acquiesced  in  the 
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same  and  aided  the  said  accountants  in  making  the 
same  and  never  objected  thereto,  until  payment  was 
demanded,  and  have  been  greatly  benefited  thereby, 
and  said  accountants  have  incurred  a  considerable 
personal  expense  and  said  claim  should  in  justice  and 
fairness  be  paid  by  the  several  counties;  now, 
therefore, 

^'Bb  It  Enacted  by  the  People  op  the  State  of 
Obeqon: 

"Section  1.  That  every  county  of  the  state  of  Ore- 
gon, the  official  books  and  accounts  of  which  were  ex- 
amined and  audited  under  Chap.  286,  Gen.  Laws  of 
Oregon  for  1913,  and  which  have  not  paid  the  account- 
ants making  such  audits  and  examination,  be  and  they 
hereby  are  authorized  and  empowered  to  pay  such 
sum  or  sums  to  such  accountants  as  in  the  judgment 
of  the  county  court [s,]  respectively,  are  just  and 
equitable.  * ' 

After  this  act  went  into  effect  plaintiffs  again  pre- 
sented their  claim,  which  being  disallowed,  they  began 
this  action. 

1,  2.  The  appeal  presents  these  questions  for  adjudi- 
cation : 

1st.  Had  the  legislative  assembly  power  to  author- 
ize or  direct  payment  for  services  rendered  at  the 
request  of  a  state  officer  relative  to  a  governmental 
matter,  without  regard  to  the  fact  that  the  claim  had 
once  been  rejected  when  presented  under  a  former 
actt 

2d.  Is  the  former  action  so  far  res  ddjudicata  as 
to  be  a  bar  to  the  present  action? 

3.  Preliminary  to  a  particular  discussion  of  the  two 
questions  above  stated,  it  may  not  be  inappropriate 
to  consider  the  relation  of  a  county  to  the  state.  We 
think  the  decisions  may  be  said  to  be  uniform  that  a 
county  is  not  an  independent  governmental  entity — 
is  not  even  a  corporation  in  the  same  sense  that  muni- 
cipalities are  corporations.    It  is  a  quasi  corporation 
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created  by  legislative  fiat  for  governmental  purposes 
and  subject  to  the  legislative  will  in  all  matters  not 
prohibited  by  some  constitutional  restriction. 

As  said  in  Yamhill  Comity  v.  Foster,  53  Or.  124  (99 
Pac.  286) : 

*'A  county  is  not  a  private  corporation,  and  its 
rights  are  not  to  be  determined  by  the  law  applicable 
to  such  a  corporation.  It  is  merely  a  political  agent 
of  the  state,  created  by  law  for  governmental  pur- 
poses, and  is  charged  with  the  performance  of  certain 
duties  for  and  on  behalf  of  the  state.'' 

The  same  doctrine  is  announced  in  Miller  v.  Henry, 
62  Or.  4  (124  Pac.  197,  41  L.  R.  A.  (N.  S.)  97),  and  in 
Mackenzie  v.  Douglas  County,  81  Or.  442  (159  Pac. 
625,  1033),  we  say: 

**  Counties  are  but  agencies  of  the  state  for  govern- 
mental purposes";  and,  further:  ''Where  a  state  by 
enactment  in  furtherance  of  its  governmental  pur- 
poses imposes  an  obligation  on  a  county,  not  in  con- 
flict with  the  constitution  of  the  state,  that  obligation 
becomes  one  which  the  county  must  fairly  meet.'' 

The  question  is  thoroughly  considered  in  State  ex 
rel.  V.  Cummings,  130  Tenn.  566  (172  S.  W.  290),  and 
re-reported  in  L.  R.  A.  1915D,  274,  where  numerous 
decisions  cited  in  the  note  seem  ample  to  sustain  the 
principal  case. 

4.  There  can  be  no  question  but  that  the  legislature 
had  full  power  in  the  first  instance  to  have  directed 
the  insurance  commissioner  to  employ  competent  ex- 
perts to  audit  the  books  and  accounts  of  the  various 
counties,  and  to  require  the  counties  to  pay  for  the 
work  so  performed.  By  an  ambiguous  statute  they 
placed  this  labor  upon  the  commissioner  in  serene 
disregard  of  the  fact  that  if  he  personally  had  tried 
to  perform  it  he  would  have  done  nothing  else  during 
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his  term  of  office.  Trying  to  do  the  best  he  could,  he 
let  a  contract  to  others  to  do  what  a  blunder  in  the 
statute  required  him  to  do  personally,  and  if  the  com- 
plaint is  true,  as  must  be  assumed  upon  this  demurrer, 
plaintiffs  have  performed  the  work,  the  state  and  the 
county  have  had  the  benefit  of  their  labor  and  they 
have  not  been  paid. 

5.  It  is  a  rule  supported  by  a  multitude  of  authori- 
ties that  what  the  legislature  might  have  authorized  in 
the  first  instance  it  can  ratify  afterwards,  so  long  as 
no  vested  rights  have  intervened.  This  has  been  held, 
not  only  with  regard  to  counties  but  with  respect  to 
mimicipal  corporations  whose  character  approaches 
much  more  nearly  to  that  of  a  private  corporation 
than  does  that  of  a  county :  Miller  v.  Henry ,  62  Or.  4 
(124  Pac.  197,  41  L.  R.  A.  (N.  S.)  97),  and  cases  there 
cited.  This  seems  to  be  the  rule  everjrwhere  but  in 
those  states  where  the  enactment  of  retroactive  stat- 
utes is  prohibited  by  their  Constitution.  The  statute 
here  under  consideration  is  a  curative  statute  and  such 
as  it  was  within  the  power  of  the  legislature  to  pass, 
unless  the  judgment  in  the  previous  action  was  res 
adjudicata  in  the  full  sense  of  that  term. 

6.  Without  any  extended  discussion  of  the  question 
it  is  sufficient  to  say  that  the  act  in  question  was  not 
an  encroachment  upon  judicial  power.  It  recognized 
the  fact  that  the  judgment  was  valid  according  to  the 
statute  as  it  then  stood;  that  when  that  decision  was 
rendered  the  contract  under  which  plaintiffs  per- 
formed their  work  was  in  a  technical  sense  unauthor- 
ized. But  the  legislature  may  appropriate  money  to 
pay  for  services  rendered  in  good  faith  where  there 
has  been  no  contract  whatever.  It  can  and  does  appro- 
priate money  by  the  means  of  relief  bills  in  many  in- 
stances, and  if  it  can  pay  for  services  rendered  where 
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there  has  been  no  formal  contract  it  can  anthorize  or 
require  one  of  its  governmental  agencies  to  do  the 
same  thing. 
As  stated  by  Judge  Suthbbland  : 

'*It  is  no  objection  to  a  curative  act  that  it  validates 
what  has  previously  been  declared  invalid  in  a  judicial 
proceeding.  The  judgment  may  furnish  the  occasion 
for  the  act.  Of  course  the  legislature  cannot  annul 
or  set  aside  the  judgment  of  a  court,  but  it  may  remove 
a  defect  upon  which  a  judgment  proceeded'':  2  Lewis' 
Sutherland's  Stat.  Cons.  1237. 

Steele  Cownty  v.  Er shine,  98  Fed.  215  (39  C.  C.  A. 
173),  is  an  instructive  case,  in  which  the  court  says: 

**The  contention  that  the  former  judgment  is  a  bar 
to  this  action  is  equally  untenable.  The  conclusive 
character  of  a  judgment  extends  only  to  identical  is- 
sues, and  they  must  be  such,  not  merely  in  name,  but 
in  fact  and  in  substance.  If  the  vital  issue  of  the  lat- 
ter litigation  has  been  in  truth  already  determined  by 
an  earlier  judgment,  it  may  not  be  again  contested; 
but,  if  it  has  not, — ^if  it  is  intrinsically  and  substan- 
tially an  entirely  different  issue,  even  though  capable 
of  being  described  in  similar  language,  or  by  a  com- 
mon form  of  expression,  then  the  truth  is  not  excluded, 
and  the  judgment  no  answer  to  the  different  issue: 
Palmer  v.  Hussey,  87  N.  Y.  303,  306.  The  former 
judgment  between  these  parties  simply  declared  the 
contract  unenforceable  because  it  was  made  without 
legislative  authority.  How  can  such  a  judgment  be  a 
bar  to  an  action  upon  the  same  contract  after  it  has 
received  the  legislative  sanction?  Judgments  declare 
the  rights  of  parties  at  the  time  they  are  pronounced, 
but  do  not  preclude  the  assertion  of  rights  subse- 
quently acquired.  In  reply  to  an  objection  identical 
with  that  which  we  are  now  considering,  the  supreme 
court  said:  *It  surely  cannot  be  seriously  urged  that 
the  legislature  is  stripped  of  its  power  to  authorize 
a  contract,  and  which  at  the  time  had  reference  to  the 
present  and  the  past  only.    A  very  large  proportion 
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of  the  legislation  in  all  the  states  is  prompted  by  the 
decisions  of  the  courts,  and  is  intended  to  remedy  some 
mischief  pointed  out  or  resulting  from  the  utterances 
of  the  courts  of  the  country ' :  City  of  New  Orleans  v. 
New  Orleans  Waterworks  Co.,  142  U.  S.  79,  92  (35 
L.  Ed.  943, 12  Sup.  Ct.  Eep.  142).  The  present  action 
comes  within  the  principle  of  a  second  suit  to  recover 
real  property  based  upon  a  newly  acquired  title.  Such 
an  action  is  never  barred  by  an  adverse  judgment  in 
respect  to  the  same  property,  which  was  rendered 
before  the  new  title  was  acquired:  Railroad  Co.  v. 
Smith,  16  C.  C.  A.  336  (69  Fed.  579).^' 

This  leaves  the  case  in  the  position  that  the  sole 
questions  before  the  court  for  trial  are.  Were  the  ser- 
vices rendered  pursuant  to  the  contract  with  the  insur- 
ance commissioner,  and  what  was  their  reasonable 
value  t  The  questions  as  to  whether  the  county 
authorities  encouraged  their  performance,  or  accepted 
the  fruits  of  such  labor,  are  not  involved.  The  case 
must  be  considered  in  the  same  light  as  though  the 
hiring  had  been  originally  authorized,  except  as  to  the 
compensation  and  that  is  left  to  be  determined  accord- 
ing to  the  usual  methods. 

The  judgment  is  reversed,  the  demurrer  overruled 
rnd  the  cause  remanded  to  the  Circuit  Court  with 
direction  to  proceed  in  a  manner  not  inconsistent  with 
this  opinion. 

Bevebsed  and  Remanded.    Beheabinq  Denied. 

Bean,  Johns  and  Burnett,  JJ.,  concur. 
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Argued  March  4,  reversed  March  11,  1919. 

NUNN  V.  NUNN. 

(178  Pac.  986.) 

DlTorce— Desertion— Evidence — OoUvslon. 

1.  Where  wife  was  determined  to  permanently  leave  husband, 
the  fact  that  husband,  after  using  reasonable  remonstrance  and  en- 
deavoring to  persuade  her  not  to  leave  him,  succumbed  to  the  in- 
evitable and  allowed  her  to  go  without  creating  a  useless  scene,  does 
not  show  his  consent  to  the  separation. 

Divorce — Desertion — Consent. 

2.  Where  wife  left  her  husband  with  intention  of  not  returning, 
contrary  to  his  remonstrance,  and  it  was  reasonably  certain  that  no 
persuasion  could  have  prevented  her,  that  the  husband  helped  her 
with  her  trunks  to  the  station  when  he  found  she  was  determined 
to  go  did  not  imply  his  consent  to  the  separation;  the  act  being  but 
good  manners  on  his  part. 

Divorce — ^Desertion — ^Detention — Collusion. 

3.  A  husband  is  not  required  to  use  physical  force  to  detain  wife, 
or  ''to  protest  to  the  iron  heavens  against  her  going,''  in  order  that 
the  separation  may  not  be  deemed  collusive. 

[As  to  connivance  as  a  bar  to  divorce,  see  note  in  120  Am,  St. 
Bep.  520.] 

From  Marion :  Gbobgs  G.  Binqham,  Judge. 

Department  1. 

This  is  a  suit  for  divorce  by  E.  J.  Nunn  against 
Alice  Nunn.  From  a  decree  denying  divorce,  plain- 
tiff appeals.  Beversed,  and  decree  entered  granting 
divorce.  Bevbbsed.    Decree  Bendebed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Walter  C.  Winslow. 

For  respondent,  State  of  Oregon,  there  was  a  brief 
and  an  oral  argument  by  Mr.  Max  GeMhar^  District 
Attorney. 

McBBIDE,  C.  J. — This  is  an  appeal  from  a  decree 
of  the  Circuit  Court  denying  plaintiff  a  divorce.    The 
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suit  was  predicated  upon  a  charge  of  willful  desertion, 
and  relief  was  denied  by  the  Circuit  Court  upon  the 
theory  that  the  separation  of  plaintiff  from  defendant 
was  by  mutual  consent.  The  defendant  defaulted  and 
the  state  filed  no  answer  to  the  complaint.  The  plain- 
tiff's testimony  is  undisputed  and  the  fact  that  de- 
fendant left  plaintiff's  home  and  remained  away  for 
more  than  one  year,  and  that  she  left  with  the  avowed 
intention  of  deserting  the  plaintiff  and  never  resum- 
ing marital  relations,  is  fully  established.  It  appears 
from  the  testimony  that  the  defendant,  a  school- 
teacher by  occupation,  and  a  maiden  about  forty  years 
of  age,  was  married  to  plaintiff  in  Australia  in  1913 
and  came  immediately  with  him  to  this  country. 
From  the  character  of  his  testimony  we  infer  that  he 
was  an  ignorant,  uncultured  man,  who  earned  his  liv- 
ing as  a  laborer  and  a  rancher,  and  was  probably  far 
beneath  his  wife  in  educational  acquirements.  They 
came  to  Marion  County  about  1914  and  finally  settled 
on  a  ranch  where  plaintiff  pursued  the  vocation  of 
farming.  How  he  succeeded  does  not  appear  but  his 
neighbors  testify  that  things  were  apparently  fairly 
comfortable,  but  evidently  not  to  the  satisfaction  of 
the  lady,  who,  in  March,  1916,  left  plaintiff  and  went 
to  Canada  to  teach  school,  with  the  avowed  intention 
of  not  returning.  According  to  plaintiff's  testimony, 
her  reason  for  not  wishing  to  live  with  him  was  that 
she  did  not  like  country  life,  but  wanted  to  live  in  the 
city  and  insisted  on  leaving  home  to  teach  school.  He 
testified  that  about  a  year  before  she  actually  left  she 
proposed  to  him  to  get  a  divorce,  to  which  he  gave  her 
no  definite  answer,  but  finally  she  secured  a  position 
and  announced  her  intention  to  leave  the  plaintiff. 
The  circumstances  occurring  immediately  preceding 
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her   final    departure    are    detailed   by   plaintiff,    as 
follows : 

**Q.  What  did  she  say  to  you  about  coming  backf 

**A.  She  said  she  didn't  care  how  things  were  going, 
she  didn't  intend  to  come  back. 

*'Q.  What  was  your  attitude  in  reference  to  her 
going  away! 

"A.  Well,  I  had  talked  to  her  and  told  her  that  I 
didn't  want  her  to  go,  but  that  I  was  doing  the  best 
I  could  for  her  and  if  it  didn  't  suit  her  I  couldn  't  help 
it.  I  tried  to  satisfy  her  but  couldn't  do  it.  She  in- 
sisted upon  going  back  to  her  profession.  I  told  her 
that  the  money  was  going  out  and  nothing  coming  in, 
and  would  have  to  wait  for  something  to  come  in. 

*'Q.  What  did  she  say  about  thist 

"A.  Well,  she  was  a  woman  that  had  her  own  way 
about  everything.  You  couldn't  do  anything.  She 
was  headstrong,  indignant. 

**Q.  Did  you  use  every  effort  you  knew  how  to  use 
to  keep  her  from  going  f 

**A.  Yes." 

Plaintiff  testified  that  he  had  no  arrangement  with 
defendant  about  a  divorce,  and  that  when  she  asked 
him  in  reference  to  it  he  told  her  she  could  suit  her- 
self, that  when  she  left  he  supposed  she  would  try 
to  get  a  divorce ;  that  he  never  told  her  he  would  get 
a  divorce,  and  that  there  was  no  arrangement  between 
them  on  that  subject.  He  was  asked  this  question 
by  the  district  attorney : 

*'Q.  You  didn't  object  to  her  going  if  she  wanted  tot 
''A.  No,  I  don't  want  to  put  anything  in  anybody's 
way  if  they  can  do  better. ' ' 

1.  Plaintiff  also  helped  defendant  take  her  baggage 
to  the  station  when  she  went  away.  We  do  not  think 
the  answers  made  by  plaintiff  upon  cross-examination 
show  that  the  separation  was  mutual.    It  is  evident 
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that  plaintiff  is  an  ignorant  man,  who  is  unable  to  ex- 
press himself  clearly,  but  the  testimony  indicates  that 
he  had  on  his  hands  a  dissatisfied  self-willed  wife,  who 
was  determined  to  go  away  and  never  return,  and  that 
after  using  reasonable  remonstrance,  and  endeavoring 
without  avail,  to  persuade  her  not  to  go,  he  succumbed 
to  the  inevitable  and  allowed  her  to  go  without  creat- 
ing a  useless  scene. 

2,  3.  So  far  as  persuasion  went  plaintiff  did  his 
part,  and  it  was  but  good  manners  to  help  her  with 
her  trunks  to  the  station  when  he  found  she  was  deter- 
mined to  go,  and  this  act  should  not  be  construed  to 
imply  a  consent  to  the  separation.  The  law  does  not 
require  that  a  man  shall  use  physical  force  to  detain 
his  wife,  or  to  protest  to  the  iron  heavens  against  her 
going,  in  order  that  the  separation  shall  not  be  deemed 
collusive.  It  seems  reasonably  certain  that  no  persua- 
sion or  objection  <m  plaintiff's  part  would  have  pre- 
vented her  going,  and  that  he  never  consented  to  it, 
but  on  the  contrary  remonstrated  against  it.  We 
think  defendant's  conduct  falls  fairly  within  the  defi- 
nition of  desertion  given  by  Mr.  Justice  Slateb  in 
Luper  V.  Luper,  61  Or.  418  (96  Pac.  1099) : 

**  Desertion,  or  abandonment,  consists  in  the  volun- 
tary separation  of  one  spouse  from  the  other,  for  the 
prescribed  time,  without  the  latter 's  consent,  without 
justification,  and  with  the  intention  of  not  returning." 

The  defendant  went  after  she  was  honestly  asked 
to  remain;  she  went  without  the  intention  of  return- 
ing, and  it  is  evident  she  will  not  return.  Under  these 
circumstances  plaintiff  ought  not  to  be  hampered  in 
the  transaction  of  his  business,  or  the  transfer  of  his 
real  property,  for  the  balance  of  his  life,  simply  be- 
cause he  submitted  to  the  inevitable  like  a  gentleman. 
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The  decree  is  reversed  and  one  will  be  entered  here 
in  accordance  with  the  prayer  of  the  complaint. 

Bevebsed.    Decbee  Bendebed. 

BuBNETT,  Benson  and  Habbis,  JJ.,  concur. 


Argued  December  18,  1918,  affirmed  February  11,  rehearing  denied 

March  11,   1919. 

-       BLIGH  V.  LAFLEB. 

(178  Pac.  353;  179  Pac.  238.) 

ETldence— Jndldal  Notice— Equipment. 

1.  The  court  cannot  take  judicial  notice  of  what  the  term  "equip- 
ment" includes  as  used  in  a  contract  for  sale  of  theater  equipment. 

ETldence — Construction  of  Contract — ^Meaning  of  Word. 

2.  It  was  competent  for  parties  to  a  contract  for  sale  of  theater 
equipment  to  show  the  situation  existing  at  time  of  contract  and  to 
produce  evidence  not  to  contradict  the  contract,  but  to  aid  in  inter- 
preting the  term  "equipment"  in  an  action  to  recover  agreed  payments.^ 

[As  to  evidence  to  explain  words  used  in  a  written  contract, 
eee  note  in  122  Am.  St.  Bep.  545.] 

Appeal  and  Error — ^Bevlew — Jury  Question. 

3.  Where  evidence  is  conflicting,  verdict  of  jury  on  question  prop- 
erly submitted  is  final. 

Sales—Action  to  Becover  Prioe— Beply. 

4.  In  an  action  to  recover  the  balance  due  under  a  sale  contract, 
new  matter  in  reply  held  a  declaration  that  there  were  negotiations 
looking  to  a  new  agreement,  and  not  an  allegation  showing  a  new 
agreement  which  would  have  been  a  variance  and  departure  from  the 
complaint. 

ON  BEHBABINXJ. 

Appeal  and  Error— Behearing — ^Printing  Brief  and  Argument. 

5.  A  petition  for  rehearing  will  be  denied  where  the  brief  and  argu- 
ment accompanying  it  are  typewritten  instead  of  being  printed,  as  re- 
quired by  rule  25  (89  Or.  721,  173  Pac.  xi),  Supreme  Court  Bules. 

From  Marion :  Peecy  B.  K!elly,  Judge. 

Department  1. 

On  July  1,  1914,  the  plaintiff  entered  into  a  written 
contract  with  J.  W.  Maloney,  since  deceased,  and  the 
other  parties  named  as  defendants  in  this  case, 
whereby  he  agreed  to  sell  to  them  the  equipment,  giv- 
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ing  a  bill  of  sale  warranting  the  title  thereof,  and  to 
transfer  to  them  his  lease  of  a  theater  in  Albany.  In 
the  contract  he  made  certain  representations  about  the 
income  from  the  patronage  of  the  place.  The  other 
parties  to  the  contract  agreed  to  organize  a  corpora- 
tion to  take  over  the  property  transferred  and  with  the 
concern  thus  formed  to  join  in  the  payment  to  plaintiff 
of  $1,000  cash,  which  they  paid,  and  to  pay  $2,500  more 
in  semi-annual  installments  of  $500  each,  beginning 
January  1,  1915,  and  terminating  January  1,  1917. 
On  August  28, 1916,  this  action  was  begun  by  the  plain- 
tiff to  recover  the  first  four  installments. 

The  making  of  the  contract  is  admitted  After  chal- 
lenging the  complaint  in  certain  particulars  the  first 
aflSrmative  defense  was  to  the  effect  that  the  plaintiff 
misrepresented  the  receipts  of  the  business  and  that  he 
was  not  in  fact  the  owner  o^  the  switch-board  system 
in  the  theater,  including  dimmers,  footlights  and  elec- 
tric equipment  and  other  articles  mentioned.  Where- 
fore the  defendants  said  they  had  * '  suffered  damage  in 
a  sum  exceeding  that  demanded  in  plaintiff's  com- 
plaint.'* The  second  defense  was  to  the  purport  that 
the  value  of  the  property  which  plaintiff  did  not  own 
and  which  the  defendants  claim  was  included  in  what 
he  contracted  to  sell,  is  greater  than  the  balance  de- 
manded by  him,  the  conclusion  being  that  the  defend- 
ants are  not  indebted  to  the  plaintiff  under  the  con- 
tract. The  third,  in  substance,  is  that  the  plaintiff's 
landlord  had  brought  an  action  against  him  to  recover 
for  arrears  of  rent  accruing  during  the  occupancy  of 
the  premises  by  the  defendants ;  that  issue  was  joined 
and  during  the  progress  of  the  trial  the  present  plaintiff 
proposed  to  the  defendants  and  the  corporation  which 
they  had  formed  that  they  transfer  all  their  rights  in 
the  property  to  the  original  landlord,  *'who  would  in 
turn  convey  the  same  to  certain  purchasers  who  would 
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undertake  to  operate  the  same  making  settlement  with 
said  Conrad  Meyer  [the  landlord]  for  his  claim  of 
rental  and  with  plaintiff  for  any  balance  claimed  to 
be  due  him  because  of  his  sale  of  his  interest  in  said 
theater  to  these  defendants.*'  The  defendants  say 
they  surrendered  the  property  to  Meyer  and  that  on 
account  thereof  his  action  has  not  since  been  prose- 
cuted against  the  present  plaintiff  and  the  latter  is 
thereby  estopped  from  claiming  anything  from  them 
on  account  of  the  contract  mentioned  in  his  complaint. 

By  way  of  counterclaim  the  defendants  essayed  to 
recover  as  damages  the  $1,000  paid  on  the  purchase 
and  $1,200  besides  for  expenditures  they  had  made  in 
the  conduct  of  the  business  while  they  had  it,  but  that 
is  not  involved  in  the  questions  presented  on  this 
appeal. 

These  aflSrmative  defenses  were  traversed  by  the  re- 
ply and  for  his  amended  reply  the  following  matter 
was  set  up  by  the  plaintiff : 

'*  Plaintiff  alleges  that  on  or  about  the  5th  day  of 
June,  1914,  defendants  took  possession  of  said  theater, 
equipment  and  furnishings  and  operated  the  same  in 
connection  with  the  Albany  Amusement  Company,  a 
corporation,  until  about  July,  1915,  at  which  time  said 
defendants  and  corporation  became  indebted  to  the 
said  Conrad  Meyer,  owner  of  the  building  covered  by 
said  lease,  as  rental  the  sum  of  approximately  $1,600. 

'  *  That  by  reason  of  the  financial  irresponsibility  of 
the  defendants  and  the  Albany  Amusement  Company, 
the  said  Conrad  Meyer  instituted  an  action  at  law  in 
this  court  against  the  plaintiff  for  the  collection  of  the^ 
balance  due  him  from  defendants  as  rental  for  said 
premises. 

'  *  That  said  cause  came  on  for  trial  in  this  court  upon 
the  issues  raised  by  the  pleadings  and  during  the  pro- 
gress of  said  trial  the  defendants  herein  requested  this 
plaintiff  and  Conrad  Meyer  to  postpone  the  trial  of 
said  action  for  a  short  time  in  order  to  enable  them  to 


March,  1919.]  Bligh  v.  Laflee.  391 

make  arrangements  with  certain  third  parties  whereby 
these  defendants  would  be  able  to  pay  plaintiff  the 
amount  of  $2,000  due  upon  the  purchase  price  of  the 
theater,  equipment,  furnishings  and  lease  as  set  forth 
in  the  complaint,  by  way  of  compromising  the  matters 
sued  upon  in  this  action. 

*  *  That  plaintiff  accepted  said  proposition  tentatively 
and  agreed  at  the  time  to  accept  from  the  defendants 
the  sum  of  $2,000  in  full  payment  of  the  amount  due 
him  under  the  contract  set  forth  in  the  complaint  by 
way  of  compromise,  upon  the  condition  that  the  same 
should  be  paid  immediately  thereafter. 

''That  in  order  to  enable  these  defendants  to  make 
arrangements  to  pay  this  plaintiff  said  sum,  this  court 
made  an  order  postponing  the  trial  of  said  cause  in- 
delBnitely  and  thereafter  Conrad  Meyer,  through  his 
attorney,  dismissed  said  action  in  this  court. 

'  *  That  the  defendants  failed  to  pay  the  claim  herein 
sued  upon  in  accordance  with  the  above  compromise  or 
any  part  thereof. ^\      ' 

The  errors  assigned  are  to  the  effect  that  the  court 
was  wrong  in  overruling  the  defendants'  motions  for 
judgment  on  the  pleadings,  for  a  nonsuit  and  for  an 
order  directing  a  verdict  in  favor  of  the  defendants, 
all  of  which  are  based  upon  the  theory  that  the  reply 
discloses  that  the  contract  sued  upon  was  superseded 
by  a  new  one  and  that  the  sole  remedy  of  the  plaintiff 
depends  upon  a  breach  of  the  later  stipulation.  An 
additional  ground  for  the  motion  to  direct  a  verdict 
was  to  the  effect  that  the  evidence  showed  that  an  im- 
portant part  of  the  equipment  of  the  theater,  to  wit,  the 
electric  switchboard,  electric  dimmers,  etc.,  were  not 
the  property  of  the  plaintiff  and  were  not  transferred 
by  him  to  the  defendants. 

There  were  no  exceptions  to  the  charge  of  the  court. 
The  jury  found  a  verdict  for  the  plaintiff  for  $2,000, 
and  from  the  judgment  thereon  the  defendants  appeal. 

Affirmed. 
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For  appellants  there  was  a  brief,  with  oral  argu- 
ments by  Mr.  Charles  A.  Hart  and  Mr.  Roy  F.  Shields. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  McNary  d  McNary  and  Mr.  Everil  M.  Page, 
with  an  oral  argument  by  Mr.  John  H.  McNary. 

BURNETT,  J.— 1,  2.  The  court  cannot  take  judicial 
notice  of  what  the  term  * ' equipment"  includes.  Hence 
it  was  competent  for  the  parties  to  show  the  situation 
existing  at  the  time  they  contracted,  and  to  receive 
testimony,  not  to  contradict,  but  to  interpret  the  term 
under  consideration. 

3.  There  was  testimony  which,  if  believed  by  the 
jury,  showed  that  Meyer  built  the  theater  and  installed 
the  electrical  appliance^  which  the  defendants  c(aim 
plaintiff  agreed  to  sell  to  them.  He  contends  that  all 
of  them  were  built  into  the  building  by  the  original 
owner  as  and  when  it  was  erected  and  to  him  they  be- 
longed as  fixtures ;  that  when  the  parties  were  examin- 
ing the  plant  with  a  view  of  purchasing,  he  explained 
to  them  that  he  did  not  own  them  or  the  piano,  but  that 
he  owned  certain  scenery  and  other  articles  used  in  the 
conduct  of  the  show  house.  They,  of  course,  dispute 
this  and  contend  that  the  contract  included  not  only 
what  he  represented  in  his  testimony  that  he  owned, 
but  also  all  other  things  that  could  in  any  way  be 
counted  as  equipment  necessary  for  the  conduct  of  a 
theater.  This  matter  was  properly  submitted  to  the 
jury  and  the  decision  as  embodied  in  the  verdict  was 
against  the  defendants. 

4.  It  is  necessary  to  analyze  the  new  matter  in  the 
reply  to  determine  whether  or  not  there  is  a  departure 
from  the  original  cause  of  action,  or  whether  a  new 
contract  was  formed,  so  that  the  plaintiff's  only  rem- 
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edy  would  be  an  action  to  recover  as  for  a  breaeh  of 
the  new  agreement.  As  stated  above,  the  new  matter 
of  the  amended  reply  recites  that  defendants  took  pos- 
session of  the  property  and  that  Meyer  had  instituted 
an  action  against  the  plaintiff  to  recover  rent  under  the 
original  lease.  It  then  states  in  effect  that  during  the 
pendency  of  the  action  of  Meyer  against  Bligh  the  de- 
fendants requested  the  parties  litigant  to  postpone  the 
same  in  order  to  enable  them,  the  defendants  here,  to 
arrange  with  certain  third  parties  whereby  the  former 
would  be  able  to  pay  the  plaintiff  $2,000  due  upon  the 
purchase  price  of  the  theater,  equipment,  etc.  This  is 
not  an  averment  that  the  defendants  promised  any- 
thing or  agreed  to  perform  any  new  arrangement.  It 
merely  amounts  to  a  statement  that  they  importuned 
the  litigants  for  delay,  to  see  if  they  could  bring  about 
a  compromise.  In  substance  it  is  that  they  intervened 
and  got  leave  to  imparl.  The  next  paragraph  is  to 
the  effect  that  the  plaintiff  accepted  said  proposition 
*' tentatively'^  and  agreed  at  the  time  to  take  $2,000  in 
full  payment  of  the  amount  due  him,  upon  condition 
that  it  should  be  paid  immediately.  Substantially  this 
is  merely  a  statement  that  the  plaintiff  made  an  offer 
to  the  defendants,  but  it  nowhere  appears  in  the  reply 
that  the  latter  accepted  the  offer.  Consequently,  no 
new  or  different  contract  resulted.  Taken  by  its  four 
comers,  the  new  matter  in  the  reply  is  no  more  than  a 
declaration  that  there  were  negotiations  looking  to  a 
new  agreement,  but  that  they  never  ripened  into  a  set- 
tled stipulation.  The  reply  is  not  at  variance  with  the 
complaint  and  does  not  constitute  a  departure. 

In  the  absence  of  any  exceptions  to  the  charge  of  the 
court  or  any  assignment  of  error  on  the  admission  of 
evidence,  we  must  presume  that  the  issue  was  fairly 
tried  and  submitted  to  the  jury.    Hence  we  must  abide 
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by  its  verdict,  with  the  result  that  the  judgment  is 
affirmed.  Affirmed. 

MoBbidb,  C.  J.y  and  Benson  and  Habbis^  JJ.,  concur. 


Denied  March  11,  1919. 

On  Petition  fob  Beheabing. 

(179  Pae.  238.) 

The  petition  for  rehearing  denied. 

Mr.  Charles  A.  Hart,  for  the  petition. 

Messrs.  McNary  d  McNary  and  Mr.  Everil  M.  Page, 
contra. 

BUENETT,  J.  — 5.  The  document  denominated 
''Petition  for  Eehearing*'  has  had  our  careful  atten- 
tion and  we  find  it  to  be  a  restatement,  largely  in 
identical  language,  of  the  oral  argument  advanced  at 
the  hearing.  No  new  viewpoint  has  been  presented 
in  the  discussion.  When  the  original  opinion  was  de- 
livered, we  had  given  the  issue  strict  examination  and 
we  see  no  good  reason  to  change  the  resulting  deci- 
sion. 

An  additional  reason  why  the  itistant  petition 
should  be  denied  is  found  in  89  Or.  721,  Rule  25,  pre- 
scribed by  this  court  for  the  transaction  of  business 
before  it,  reading  thus: 

''All  applications  for  rehearing  shall  be  by  type- 
written or  printed  petition,  signed  by  counsel,  setting 
forth  without  argument  wherein  it  is  claimed  the 
Court  has  erred,  and  shall  be  filed  within  twenty  days 
after  the  filing  of  the  opinion.  Counsel  may  accom- 
pany the  petition  with  a  printed  brief  of  the  authori- 
ties upon  which  they  rely  in  support  thereof,  but 
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no  oral  or  typewritten  argument  will  be  heard  or  con- 
sidered thereon.  It  will  not  b©  necessary  for  the 
adverse  party  to  answer  such  petition  unless  requested 
to  do  so  by  the  Court,  but  such  answer  must  be  printed. 
No  disbursement  will  be  allowed  in  favor  of  either 
party  for  a  petition  or  briefs  on  an  application  for  a 
rehearing. '  * 

In  very  truth  the  instrument  presented  for  our  at- 
tention on  rehearing  is  a  typewritten  argument  on 
the  facts.  The  rule  cited  requires  that  the  brief  and 
argument  in  support  of  the  petition  for  rehearing 
shall  be  printed.  The  petition  or  motion  itself  should 
be  couched  in  concise  terms,  separate  from  argument, 
80  that  the  court  can  see  at  a  glance  the  position  as- 
sumed by  the  petitioner.  Owing  to  the  great  mass  of 
litigation  coming  to  this  court,  it  is  imperatively 
essential  that  we  have  orderly  rules  governing  the  dis- 
position of  cases.  The  rule  quoted  was  prescribed  to 
the  end  that  contentions  of  this  kind  should  be  reduced 
to  the  lowest  terms  of  statement. 

The  petition  before  us  does  not  in  any  sense  comply 
with  the  established  precept,  and  for  this  further  rea- 
son it  is  denied.        Affibmed.    Beheabing  Denied. 


Submitted  on  briefs  February  25,  affirmed  March  11,  1919. 

SUEY  V.  BENSON  HOTEL  CO. 

(179  Pac.  239.) 

TtM—- InstnictloiiB— Oonstnictlon  of  Charge  as  a  Whole. 

1.  That  an  instruction  failed  to  refer  to  the  necessity  of  proof 
that  the  alleged  negligence  was  the  proximate  cause  of  the  injury, 
or  that  plaintiff  must  recover  on  the  acts  of  negligence  alleged,  was 
immaterial,  where  the  court  correctly  instructed  the  jury  on  those 
points  elsewhere  in  the  charge. 
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Trial — ^InfltructlonB  Already  GKyen. 

2.  No  error  was  committed  in  refusing  to  give  instructions  as  to 
plaintiff's  contributory  negligence,  where  a  part  of  the  charge  given 
covered  the  same  ground. 

Master  and  Servant — Contrlbntory  Negligence— Violation  of  Statute 
by  Employer. 

3.  Under  the  Employers'  Liability  Act,  negligence  of  an  elevator 
operator  employed  by  a  hotel  company  in  occupying  a  dangerous 
position  on  the  elevator  platform  was  no  defense  since,  by  such  act, 
the  employer  is  required  to  construct  the  elevator  so  that  there  will 
be  no  dangerous  positions  thereon. 

[As  to  operation  of  elevator  as  employment  within  purview 
of  'W'orkmen's  Compensation  Act.  see  note  in  Ann.  Oaa.  191 7D, 
16.) 

From  Multnomah:  Bobebt  Q.  Mobbow^  Judge. 

In  Banc. 

Plaintiff  brings  this  action  to  recover  compensation 
for  personal  injuries  suffered  by  him  in  an  elevator  in 
the  defendant's  hotel.  The  complaint,  which,  for 
want  of  space,  cannot  be  set  out  in  full,  alleges  that 
at  the  time  of  the  accident  the  plaintiff  was  an  em- 
ployee of  defendant  and  that  his  duties  as  such  em- 
ployee required  him  to  ascend  and  descend  between 
the  basement  and  the  thirteenth  floor  of  the  building 
in  an  elevator  which  is  described  with  considerable 
detail.  The  negligence  charged  is  to  the  effect  that 
the  elevator  cage  was  not  equipped  with  a  wall  or 
sliding  door  on  the  northerly  side  thereof,  although 
there  were  exits  on  that  side,  and  that  instead  of  such 
protection  there  was  a  flimsy  strap-iron  lattice  or  gate 
which  had  been  negligently  left  in  a  vertical  position 
across  the  northerly  opening  in  the  cage,  leaving  a 
strip  approximately  six  inches  wide  by  four  feet  long, 
of  the  floor  of  the  first  basement  inside  the  iron  grat- 
ing and  gate,  which,  when  the  floor  of  the  elevator  was 
on  a  level  with  the  floor  of  the  first  basement,  was 
within,  and  appeared  to  be  a  part  of  the  elevator  cage 
and  floor,  and  that  defendant  could  easily  have  pro- 
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vided  a  door  in  the  northerly  side  of  the  cage  or  in  the 
northerly  wall  of  the  shaft  which  would  have  saved 
the  plaintiff  from  the  injury  which  he  suffered,  and 
which,  it  was  alleged,  was  caused  by  his  standing  with 
his  feet  resting  partly  upon  the  floor  of  the  basement 
and  partly  upon  the  floor  of  the  cage  at  the  moment 
when  the  elevator  started  its  ascent;  that  when  he 
tried  to  recover  himself  the  flimsy  construction  of  the 
latticed  gate  rendered  it  useless  as  a  support  for  his 
efforts,  resulting  in  injuries  which  left  him  a  helpless 
cripple  for  the  remainder  of  his  life.  The  complaint 
also  pleads  an  ordinance  of  the  City  of  Portland  re- 
quiring passenger  elevators  to  be  provided  with  a 
door  on  the  inside  of  the  car  to  correspond  with  the 
openings  in  the  shaft  and  that  such  door  be  closed 
when  the  car  is  in  motion. 

The  answer  denies  the  allegations  of  negligence,  and 
pleads  affirmatively  that  the  accident  occurred  solely 
through  the  negligent  acts  of  the  plaintiff. 

A  reply  joined  issue  upon  the  affirmative  allegations 
of  the  answer.  At  the  time  of  trial,  and  to  avoid  the 
necessity  of  a  view  of  the  premises  by  the  jury  the 
parties  entered  into  the  following  stipulation : 

'*It  is  admitted  for  the  purpose  of  this  case  by  the 
attorneys  for  the  defendant,  that  so  far  as  the  elevator 
in  question  was  concerned  that  there  were  two  openings 
into  the  elevator  shaft,  one  on  the  south  side  thereof 
and  one  on  the  north  side  thereof;  that  the  openings 
referred  to  are  openings  into  the  shaft.  That  on  the 
inside  of  the  elevator  cage  or  car  there  was  no  door 
on  either  side ;  that  on  the  south  side  there  was  a  door 
opening  into  the  elevator  shaft ;  that  on  the  north  side, 
where  the  plaintiff  was  hurt,  there  was  a  collapsible 
strap-iron  gate,  which  was  located  at  a  distance  from 
the  floor  of  the  car,  four  inches  at  one  end  and  five 
inches  at  the  other  end,  north  from  the  edge  of  the 
elevator  platform. 
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*'It  is  further  stipulated  that  doors  or  gates  could 
have  been  placed  inside  of  said  elevator  car  or  cage 
in  front  of  each  entrance,  at  a  reasonable  cost,  which 
would  be  practicable  for  the  preservation  and  effi- 
ciency of  said  elevator  car,  and  which  would  be  prac- 
ticable for  the  protection  and  safety  of  life  and  limb. 

^'It  is  further  stipulated  that  as  to  the  above  the 
plaintiff  need  introduce  no  evidence  on  the  above  mat- 
ters stipulated. 

**It  is  stipulated  that  the  above  were  the  conditions 
that  existed  at  the  time  of  the  accident  complained  of 
in  the  complaint/' 

There  was  a  verdict  and  judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  submitted  over  the 
name  of  Messrs.  Senn,  Ekwall  <6  Recken. 

For  respondent  there  was  a  brief  prepared  and  pre- 
sented by  Messrs.  Ridgway  &  Johnson  and  Messrs. 
Wilbur,  Spencer  <6  Beckett. 

BENSON,  J. — The  assignments  of  error,  five  in 
number,  allege  error  in  the  giving  of  one  instruction, 
and  in  the  refusal  to  give  four  which  were  requested 
by  the  defendant. 

Among  other  elements  of  the  charge,  the  court  ad- 
vised the  jury  as  follows : 

''There  was  passed  by  the  people  of  the  State  of 
Oregon  an  initiative  law,  which  became  effective  on 
proclamation  of  the  Governor,  on  December  3,  1910, 
and  was  the  law  at  the  time  the  accident  complained 
of  herein  occurred,  to  wit,  August^  1917,  and  I  will 
read  you  a  portion  of  said  law,  which  says :  '  and  gen- 
erally all  owners  *  *  having  charge  shall  use  every 
device,  care  and  precaution  which  is  practicable  to  uge 
for  the  protection  and  safety  of  life  and  limb,  limited 
only  by  the  necessity  for  preserving  the  efficiency  of 
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the  structure,  machine  or  other  apparatus  or  device 
and  without  regard  to  the  additional  cost  of  suitable 
material  or  safety  appliances  and  devices.  * 

'*Now  put  in  a  little  different  form,  this  act  means 
every  owner  of  any  device  which  involves  danger  to 
persons  using  it,  or  being  conveyed  by  it,  shall  use 
every  care  and  precaution  practicable  for  the  protec- 
tion and  safety  to  persons,  limited  only  by  the  neces- 
sity of  preserving  the  eflSciency  of  the  device  or 
machine ;  and  that  must  be  done  without  regard  to  the 
expense  of  it. 

'*So  far  as  that  law  is  concerned,  therefore,  yon 
should  investigate  and  find  out  as  a  matter  of  fact 
whether  or  not  the  defendant  in  this  case  could  have 
used  any  device  or  protection  so  as  to  have  prevented 
the  accident  complained  of ;  and  still  have  permitted  a 
proper  and  efficient  use  of  the  elevator ;  and  the  ques- 
tion of  the  additional  cost  is  not  material. 

*'If  in  this  case  you  should  find  that  the  defendant 
could  have  used  some  device  or  some  protection,  so  as 
to  have  prevented  this  accident,  and  at  the  same  time 
have  permitted  an  efficient  operation  of  the  elevator, 
then  the  defendant  in  the  case  is  liable  under  the  law 
referred  to.  In  other  words,  a  person  operating  a 
device  which  involves  danger  to  those  who  operate  it, 
or  to  those  who  may  use  it,  must  at  his  peril  adopt 
every  device  for  the  safety  of  the  people  who  use  it; 
and  if  the  owner  or  person  operating  it  does  not  do  so 
he  must  respond  in  damages  in  case  of  an  injury.*^ 

1.  Counsel  for  defendant  challenges  this  statement 
of  the  law  in  two  particulars :  First,  that  it  omits  any 
reference  to  necessary  proof  that  the  alleged  negli- 
gence of  defendant  was  the  proximate  cause  of  the 
injury.  If  the  instructions  when  read  as  a  whole, 
were  lacking  in  this  vital  element  of  the  plaintiff's 
burden,  there  would  be  merit  in  defendant's  conten- 
tion, but  we  find  that  at  another  point  in  the  court's 
chargCi  this  language  was  used : 
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"Before  the  plaintiff  is  entitled  to  a  verdict  he  nitist 
satisfy  yon  by  a  preponderance  of  the  evidence,  that 
the  negligence  of  the  defendant  was  the  proximate 
cause  of  the  injnry." 

A^nd  yet  again,  the  conrt  said  to  the  jury : 

*  *  Before  you  can  find  a  verdict  for  the  plaintiff  you 
must  be  satisfied  by  a  preponderance  of  the  evidence 
that  the  defendant  company  was  guilty  of  negligence 
and  that  this  negligence  produced  the  injury. ' ' 

We  do  not  understand  that  a  trial  court  must  incor- 
porate all  of  the  law  relative  to  a  given  state  of  facts 
into  one  sentence  or  into  one  paragraph  of  his  charge, 
but  that  it  is  sufficient  if  upon  a  consideration  of  the 
entire  charge,  he  has  given  to  the  jury  a  clear  state- 
ment of  the  legal  principles  involved,  sufficient  to  en- 
able them  to  arrive  at  a  just  verdict  upon  the  facts: 
State  V.  Megorden,  49  Dr.  259  (88  Pac.  306,  14  Ann. 
Cas.  130),  and  cases  there  cited. 

The  other  ground  of  attack  is  the  contention  that 
the  court  erred  in  using  this  language : 

*'If  in  this  case  you  should  find  that  the  defendant 
could  have  used  some  device  or  some  protection,  so 
as  to  have  prevented  this  accident,  and  at  the  same 
time  have  permitted  an  efficient  operation  of  the 
elevator,  then  the  defendant  in  the  case  is  liable  under 
the  law  referred  to.'' 

It  is  urged  that  this  language  is  so  broad  that  it  per- 
mits the  jury  to  hold  the  defendant  liable  for  the  ab- 
sence of  any  device,  regardless  of  whether  the  absence 
of  such  device  was  pleaded  and  regardless  of  whether 
the  absence  of  such  device  was  supported  by  any 
evidence. 

Here,  again,  the  instruction  which  is  criticised  must 
be  read  in  connection  with  its  context.  We  find  the 
court  also  saying  to  the  jury : 
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**Yon  would  not  be  justified  in  returning  a  verdict 
for  the  plaintifif  if  you  should  find  he  was  hurt  in  an 
entirely  different  way  altogether  from  what  he  has  set 
up  in  his  pleadings.  He  has  set  up  in  his  pleadings  a 
story,  and  substantially  he  must  prove  that  story. ' ' 

The  complaint  specifies  the  particulars  in  which  it 
is  alleged  that  the  defendant  was  negligent,  and  the 
facts  as  to  the  absence  of  the  device  specified  in  the 
complaint  are  recited  in  the  stipulation  of  the  parties. 
It  follows,  that  even  if  the  court  had  failed  to  advise 
the  jury  that  the  plaintiff  must  prevail,  if  at  all,  upon 
the  facts  alleged  in  his  complaint,  the  record  is  so  free 
from  a  suggestion  of  any  other  device,  or  any  other 
species  of  negligence,  that  before  we  could  say  that 
the  jury  was  misled  by  the  language  of  which  com- 
plaint is  made,  we  must  refuse  to  concede  to  the  jury 
the  possession  of  normal  intelligence. 

2.  The  third  assignment  complains  that  the  court 
refused  to  give  the  following  instruction : 

* '  If  you  find  that  the  injuries  suffered  by  the  plain- 
tiff resulted  solely  from  his  own  carelessness  and 
negligence  in  the  manner  in  which  he  placed  himself 
upon  this  elevator,  then  I  instruct  you  that  he  cannot 
recover  in  this  action,  and  your  verdict  must  be  for 
the  defendant.'' 

The  answer  to  this  assignment  is  that  the  court  cov- 
ered the  same  ground  in  these  words : 

**If  you  find  that  the  injuries  suffered  by  the  plain- 
tiff resulted  entirely  from  his  own  carelessness  and 
conduct  in  the  manner  in  which  he  placed  himself  in 
the  elevator,  then  of  course  he  cannot  recover ;  because 
that  assumes  that  there  was  no  negligence  on  the  part 
of  the  hotel  company.  But  in  order  to  entitle  him  to 
recover  he  must  show  negligence  such  as  I  have 
defined  to  you,  or  negligence  under  the  statutoi  before 
he  is  entitled  to  recover/' 

91  Or.- 
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3.  The  fourth  assignment  is  to  the  effect  that  the 
court  erred  in  refusing  to  give  as  requested,  the  fol- 
lowing : 

*  *  It  was  the  duty  of  the  plaintiff,  Low  Suey,  to  use 
his  senses  and  faculties  to  avoid  injury  in  going  upon 
this  elevator,  and  if  you  find  that  he  could  have  taken 
a  safe  position  on  this  elevator,  but  that  instead  of 
doing  so  he  occupied  a  dangerous  position  near  the 
edge  of  the  platform,  and  that  in  so  doing  he  brought 
upon  himself  the  injuries  of  which  he  complains,  then 
I  instruct  you  that  he  cannot  recover  in  this  action 
and  your  verdict  must  be  for  the  defendant  hotel 
company/* 

This  request  apparently  ignores  the  fact  that  the 
action  is  properly  founded  upon  the  Employers'  Lia- 
bility Act  (Laws  1911,  p.  16),  tmder  the  provisions  of 
which  there  should  be  no  dangerous  position  upon  the 
platform,  and  such  negligence  could  no  more  than  con- 
tribute to  the  injury,  and  therefore  could  not  be  a 
defense:  Gtmnell  v.  Van  Emon  Elevator  Co.,  81  Or. 
408  (159  Pac.  971). 

The  fifth  assignment  of  error  is  so  closely  akin  to 
the  one  just  discussed,  that  it  requires  no  further 
conmaent. 

Finding  no  error  in  the  record,  the  judgment  is 
affirmed.  Affibmed. 


Argned  February  26,  affirmed  March  11,  1919. 

WM.  BROWN  &  CO.  V.  DUDA. 

(179  Pac.  253.) 

Principal  and  Agent— nndlflclosed  Principal— Parol  Evidence. 

1.  In  an  action  for  breach  of  a  contract  between  defendant  and 
a  third  person  claimed  to  have  been  in  fact  made  with  plaintiff,  parol 
evidence  that  defendant^  when  executing  the  contract,  knew  Uiat 
the  third  person  was  plaintiff's  agent,  was  admissible. 

[As  to  suits  by  undisclosed  principals  on  contracts  made  with 
their  agents,  see  note  in  55  Am.  St.  Bep.  916.] 
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Ck>iitract8—Actloa— Pleading  and  Proof. 

2.  In  an  action  for  breach  of  contract,  wherein  defendant  pleaded 
a  general  denial,  the  burden  was  on  plaintiff  to  prove  the  agreement, 
and  defendant  would  then  have  a  right  to  show  that  it  was  without 
eonsideration. 

Appeal  and  Error— Bevlew—'Presaniptions- 

3.  In  the  absence  from  the  record  of  the  evidence  before  the  trial 
court,  it  cannot  be  presumed  that  an  instruction  is  not  supported  by 
proof. 

Contracts — ^Actfon  for  Breacli — ^Necessity  of  Showing  Damagea. 

4.  In  an  action  for  breach  of  contract  to  deliver  hops  sold,  plain- 
tiif  could  not  recover  without  showing  damages  by  reason  of  defend- 
ant's failure  to  carry  out  the  contract. 

From  Marion :  Psbcy  B.  ElElly,  Judge. 

Department  2. 

At  Mt.  Angel  on  November  15,  1916,  for  an  ex- 
pressed consideration  of  $1,  the  defendant  acknowl- 
edged in  writing: 

*'I  have  this  day  sold  to  F.  M.  Morley  131  bales  of 
my  1916  growth  of  hops  like  sample  submitted  at 
10%  cents  per  pound  (tare  5  lbs.),  delivered  f.  o.  b. 
cars  or  boat  Mt.  Angel,  subject  to  inspection  and 
acceptance. ' ' 

After  the  hops  were  inspected  and  accepted  and  the 
agreed  purchase  price  was  tendered,  for  failure  of  the 
defendant  to  deliver  the  hops  to  the  plaintiff  pursuant 
to  the  writing,  the  latter  commenced  an  action  against 
the  defendant,  alleging  its  own  corporate  character; 
that  *'on  or  about  the  seventeenth  day  of  November, 
1916,  the  plaintiff  and  defendant  entered  into  a  cer- 
tain contract  or  agreement  of  sale,  whereby  and  by 
the  terms  whereof,  the  defendant  agreed  to  sell  and 
to  deliver  to  the  plaintiff  on  or  before  November  25, 
1916,*'  the  131  bales  of  hops  in  question,  upon  the 
terms  and  conditions  stated  in  the  above-mentioned 
receipt ;  that  the  hops  were  selected,  marked,  accepted 
and  approved  by  the  plaintiff  as  to  kind  and  quality; 
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that  they  were  bought  by  the  plaintiff  to  fill  an  order 
which  it  had  from  a  third  party,  all  of  which  it  de- 
clares to  have  been  well  known  to  the  defendant  at 
the  time  the  above  contract  was  made,  and  that  the 
defendant  wrongfully  and  without  cause  repudiated 
his  contract  with  the  plaintiff  and  refused  to  deliver 
the  hops.  By  reason  of  the  refusal  to  deliver  the 
plaintiff  claims  that  it  was  unable  to  make  its  own  de- 
livery to  the  third  party  and  that  on  account  thereof 
^'the  plaintiff  has  been  and  is  damaged  in  the  sum  of 
$206.52/'  The  plaintiff  avers  that  it  has  performed 
each  and  all  of  the  terms  and  conditions  of  the  con- 
tract by  it  to  be  kept  and  performed  and  demands 
judgment  for  the  amount  named. 

The  defendant  answered,  denying  all  of  the  material 
allegations  of  the  complaint.  After  trial  the  jury 
returned  a  verdict  for  the  defendant,  upon  which  judg- 
ment was  entered,  and  the  plaintiff  appeals.  The  case 
is  presented  here  on  the  bill  of  exceptions  alone.  The 
only  error  assigned  is  the  giving  of  the  following 
instructions : 

*'  (A)  There  has  been  offered  in  evidence  what  pur- 
ports to  be  a  sales-slip,  or  memorandum,  executed  by 
Frank  Duda  and  dated  November  15,  1916,  and  re- 
ceived in  evidence  as  plaintiff's  exhibit  No.  1.  This 
memorandum  is  presumed  to  be  correctly  dated,  and 
in  the  absence  of  a  showing  to  the  contrary,  you  are 
to  consider  November  15,  1916,  as  the  date  of  the  exe- 
cution of  this  memorandum.  This  memorandum  re- 
cites a  consideration  of  One  Dollar  but  this  expression 
of  consideration  is  not  conclusive,  and  it  may  be  shown 
by  oral  evidence  that  no  consideration  was  actually 
received. 

*'(B)  If  the  contract  in  question  was  entered  into 
by  the  defendant  and  F.  M.  Morley  as  principal,  and, 
after  the  execution  of  this  contract,  F.  M.  Morley 
transferred  or  assigned  this  contract  to  the  plaintiff, 
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such  facts,  under  the  pleadings  in  this  case,  would  not 
entitle  the  plaintiff  to  recover,  for  the  contract  al- 
leged in  the  complaint  is  an  original  contract  between 
Brown  &  Company  and  Duda. 

**(C)  Involved  in  the  measure  of  damages  is  also 
the  question  of  necessity  for  reliance  by  the  plaintiff 
on  the  contract  alleged  to  have  been  entered  into  be- 
tween the  plaintiff  and  defendant.  It  is  alleged  in  the 
complaint  that  the  plaintiff  was  unable  to  meet  this 
alleged  contract  for  eleven  cents  by  reason  of  the  al- 
leged breach.  If  the  market  conditions  were  such 
that  the  plaintiff  could  by  utilizing  the  market — agoing 
into  the  market  and  procuring  the  commodity  at  the 
time — ^the  plaintiff  could  have  avoided  this  alleged 
loss,  then  it  would  have  been  the  duty  of  the  plaintiff 
to  have  done  so.  Whether  the  evidence  discloses  such 
a  state  of  facts  is  to  be  determined  by  the  jury  in  this 


case/' 


Affirmed. 


For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Custer  E.  Ross. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Smith  £  Shields,  with  an  oral  argument  by 
Mr.  Roy  F.  Shields. 

JOHNS,  J. — 1,  2.  The  action  was  brought  and  tried 
upon  the  theory  that  the  contract  between  the  defend- 
ant and  Morley  was  in  fact  made  with  the  plaintiff; 
that  at  the  time  of  its  execution  the  defendant  knew 
Morley  to  be  the  agent  of  the  plaintiff  and  that  in 
the  execution  of  the  contract  he  was  dealing  with  the 
plaintiff-  The  right  to  prove  such  a  fact  by  parol 
testimony  is  sustained  by  the  opinion  of  this  court 
in  Barhre  v.  Goodale,  28  Or.  465  (38  Pac.  67,  43  Pac. 
378).  It  appears  from  the  bill  of  exceptions  that  the 
plaintiff  offered  testimony  tending  to  prove  this  fact 
and  that  the  defendant  denied  any  knowledge  of  Mor- 
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ley's  agency  or  that  he  received  any  consideration  for 
the  execution  of  the  agreement  with  Morley.  Under 
the  general  denial  the  burden  was  on  the  plaintiff  to 
prove  the  execution  of  the  agreement,  and  the  defend- 
ant would  have  a  right  to  show  that  it  was  without 
consideration.  There  was  no  error  committed  in  giv- 
ing instruction  **A." 

3.  It  is  contended  by  the  plaintiff  that  **  submitting 
to  a  jury  •  •  a  question  on  which  there  was  no  evi- 
dence is  reversible  error*'  and  that  for  such  reason 
instruction  * '  B ' '  should  not  have  been  given ;  but  it  is 
stated  in  the  defendant's  brief  that: 

**The  defendant's  evidence,  however,  showed  that 
during  the  original  negotiations  with  Morley  he  was 
acting  in  his  own  behalf,  and  the  memoranda  actually 
signed  bound  the  defendant  to  sell  the  hops  to  Morley 
personally. ' ' 

The  plaintiff  could  become  the  owner  of  the  contract 
in  but  one  of  two  ways :  First,  as  principal  in  the  origi- 
nal contract ;  or,  second,  by  an  assignment  of  Morley 's 
interest.  We  do  not  have  the  testimony  which  was 
before  the  trial  court  and  it  does  not  appear  from  the 
bill  of  exceptions  that  there  was  no  evidence  of  an 
assignment  from  Morley  to  the  plaintiff  produced  at 
the  trial.  We  have  no  right  to  assume  that  there  was 
prejudicial  error  in  giving  instruction  *'B." 

4.  The  bill  of  exceptions  shows  that : 

.  ''No  evidence  was  introduced  in  this  action  as  to 
the  market  value  of  hops  of  the  kind  and  quality  of 
those  of  defendant,  as  aforesaid,  at  Mt.  Angel,  Ore- 
gon, the  place  of  delivery,  or  the  market  price  of  such 
hops  at  any  other  place. ' ' 

Instruction  *'C"  has  to  do  with  the  measure  of 
damages.  Without  some  evidence  tending  to  show 
that  the  plaintiff  was  damaged  by  reason  of  the  failure 
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of  the  defendant  to  carry  out  the  alleged  contract,  the 
plaintiff  would  not  be  entitled  to  recover,  and  it  ap- 
pears from  the  record  that  there  was  no  such  evidence. 
The  judgment  is  affirmed.  Affirmed. 

Benson,  Bean  and  Bennett,  JJ.,  concur. 


Argued  February  14,  affirmed  March  11,  1919. 

In  Be  MoGINNIS'  ESTATE. 
MoaiNNIS  V.  CONDEON. 

(179  Pac.  254.) 

SaEocuton  and  AdmlniBtratoxs— Willi — Ozegoi^— County  Court— Juris- 
diction. 

1.  A  court  haying  power  to  control  executors  and  settle  their 
accounts  has  implied  power  to  construe  wills,  at  least  so  far  as  they 
dispose  of  personalty,  and  hence  a  County  Court  has  jurisdiction  of  a 
petition  to  declare  a  will  void  and  to  remove  executors. 

Perpetuities— Trust— I>niation. 

2.  A  will  devising  and  bequeathing  property  to  executors  in  trust, 
which  directed  the  property  to  be  distributed  at  the  time  testator's 
youngest  child  should  reach  the  age  of  30  years,  etc.,  held  not  to 
create  a  perpetuity,  and  not  to  be  invalid. 

ExecutoiB  and  Administrators — ^Bemoval — Grounds. 

3.  Where  testator's  will  devised  and  bequeathed  property  to  execu- 
tors in  trust,  and  the  executors  were  directed  to  maintain  and  sup- 
port the  testator's  minor  children,  and  under  certain  conditions  to 
remove  them  from  the  custody  of  their  mother,  held,  that  a  petition 
seeking  removal  of  the  executors  was  properly  denied,  the  will  being 
valid,  and  it  not  appearing  that  they  had  failed  in  their  duties,  or 
were  attempting  unlawfully  to  interfere  with  the  mother's  custody. 

[As  to  grounds  for  removal  of  executor  or  administrator,  see 
note  in  138  Am.  St.  Bep.  525.] 

From  Coos :  John  S.  Coke,  Judge. 

Department  2. 

On  August  16,  1904,  Thomas  McGinnis  executed  his 
last  will  and  testament,  which  contains  the  following 
provisions  material  to  this  opinion: 
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'*I  give,  bequeath  and  devise  to  Ivy  Condron  and 
J.  W.  Bennett  of  Marshfield,  Coos  County,  Oregon,  in 
trust,  for  the  purposes  hereinafter  specified,  all  of  my 
property,  real  and  personal  and  mixed,  of  every 
nature  and  description  whatsoever,  of  which  I  may  die 
seized  or  possessed,  subject  only  to  my  wife's  right 
of  dower  therein  given  to  her  under  and  by  virtue 
of  the  laws  of  the  State  of  Oregon.  The  said  trus- 
tees are  to  collect  the  rents,  issues  and  profits  of  my 
said  property,  real,  personal  and  mixed,  and  to  collect 
or  dispose  of  the  personal  property  in  any  manner 
,they  see  proper,  and  to  use  the  same  and  the  proceeds 
thereof  in  the  support,  maintenance  and  education  of 
my  minor  children,  to-wit,  Mary  McGinnis,  my 
daughter,  now  about  the  age  of  two  years,  and  my 
son,  Thomas  McGinnis,  now  about  the  age  of  one 
year,  and  any  child  or  children  of  mine  bom  subse- 
quently hereto,  or  so  much  thereof  as  to  said  trustees 
shall  seem  proper.  And  for  the  purpose  of  support- 
ing, maintaining,  educating,  bringing  up,  protecting 
and  comfort  of  my  said  children,  in  such  manner  as 
to  my  said  trustees  shall  seem  best,  they  are  hereby 
authorized  and  empowered,  without  the  order  or 
supervision  of  any  court  whatsoever,  to  mortgage, 
lease,  sell  and  dispose  of  any  and  all  of  the  real  prop- 
erty of  which  I  may  die  seized,  and  to  convert  the 
same  into  money,  at  any  time  they  see  proper;  and 
said  trustees  are  authorized  to  invest  the  proceeds  of 
my  estate,  or  of  any  portion  thereof,  in  such  manner 
as  to  them  shall  seem  for  the  best  interest  of  my  said 
minor  heirs ;  and  to  retain  any  surplus  or  any  portion 
of  the  property  not  sold  by  them,  until  said  minor 
children  each  and  all  of  them  reach  the  age  of  thirty 
years.  And  upon  the  youngest  of  my  children  reach- 
ing the  age  of  thirty  years  said  trustees  shall  divide 
all  the  property  remaining  belonging  to  my  estate, 
between  my  children  then  living,  share  and  share 
alike.  And  I  direct  that  in  case  any  of  my  children 
shall  die  then  the  share  which  he  or  she  would  take 
hereunder  shall  be  given  to  the  survivors  or  survivor, 
provided,  however,  that  if  such  deceased  child  shall 
have  married  and  leaves  lineal  descendants,  then  the 
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share  which  the  deceased  would  take  if  living  shall  be 
given  to  his  or  her  child,  if  living  at  the  time  of  final 
distribution  of  my  estate,  otherwise  the  share  of  such 
deceased  child  of  mine  shall  be  given  to  my  surviving 
children  as  aforesaid.  And  if  any  child  or  children 
are  bom  to  me  after  the  date  hereof  then  such  child 
or  children  shall  be,  and  are  hereby  put  upon  equal 
footing  with  my  two  children  named  hereinbefore,  in 
every  respect,  including  inheriting  hereunder,  and  the 
support,  maintenance,  education,  care,  comfort,  etc., 
provided  as  aforesaid. 

' '  The  trustees  hereinbefore  named  are  given  discre- 
tionary power  to  terminate  thi«  trust  at  any  time  when 
to  them  seems  advisable,  by  distributing  the  funds  on 
hand  to  my  children,  share  and  share  alike,  or  the  sur- 
vivor of  them  in  case  any  one  of  them  should  be 
deceased. 

**It  is  also  made  discretionary  with  said  trustees  as 
to  what  amount  they  shall  expend  on  the  support, 
maintenance,  care  and  education  of  said  minor  chil- 
dren ;  and  if  in  their  discretion,  or  in  the  discretion  of 
either  of  them,  they  consider  it  unwise  to  use  any  of 
the  trust  funds  in  the  support,  maintenance,  educa- 
tion, care,  comfort  or  bringing  up  of  said  minor 
children  or  of  either  or  any  of  them,  they,  the  said  trus- 
tees, are  hereby  authorized  to  retain  the  moneys 
belonging  to  my  said  estate  until  such  time  as  they  see 
fit,  and  not  to  expend  any  further  sums  for  that  pur- 
pose. And  it  is  specially  my  desire  that  said. discre- 
tion be  exercised  and  enforced  after  my  children  reach 
the  age  when  they  should  provide  for  themselves,  it 
being  my  wish  that  they  learn  how  to  earn  a  living  for 
themselves  before  they  reach  the  age  of  thirty  years, 
so  that  when  the  trust  funds  are  distributed  they  will 
appreciate  the  value  of  money,  and  not  waste  what 
they  receive  at  the  time  of  final  distribution, 
•  *'When  the  youngest  child  reaches  the  age  of 
thirty  (30)  years  this  trust  shall  cease  and  terminate, 
and  the  trust  funds  not  already  used  or  distributed 
by  and  under  the  discretion  of  the  said  trustees,  shall 
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then  be  distributed  by  said  trustees  to  my  children 
share  and  share  alike  as  hereinbefore  provided. 

*'It  is  also  my  wish,  and  I  hereby  authorize  said 
trustees,  in  case  they  see  fit  at  any  time,  that  in  case 
my  wife  should  marry  after  my  death,  to  see  that  my 
children  are  supported,  maintained,  educated  and 
brought  up  by  some  suitable  person.  And  also,  that 
in  case  said  trustees,  or  either  of  them,  believe  that 
she,  at  any  time,  is  not  properly  caring  for  my  said 
children,  or  either  of  them,  it  is  my  desire  that  said 
trustees  take  said  children  from  my  said  wife  and 
place  them  in  the  care  and  custody  of  some  person 
who  to  them  shall  seem  suitable.  And  I  leave  these 
matters  entirely  to  the  discretion  of  my  said  trustees 
for  them  to  act  in  regard  thereto  as  to  them  shall  seem 
to  be  for  the  best  interest  of  said  children;  and  said 
trustees  are  not  required  to  furnish  any  portion  of 
the  trust  funds  for  the  support  and  education  of  said 
children  unless  they  are  cared  for  in  a  manner  entirely 
satisfactory  to  said  trustees,  and  even  not  then  unless 
they  see  proper. 

''And  I  further  express  the  desire  that  in  case  the 
said  trustees  deem  it  unwise,  for  any  reason,  to  leave 
said  children,  or  either  of  them,  in  the  custody  of  their 
mother,  my  wife,  then,  if  my  estate  can  afford  it,  I 
desire  that  my  said  children  be  placed  in  a  convent 
school  at  some  convenient  location  which  to  my  said 

trustees  shall  seem  best. 

'*In  case  either  or  both  of  said  trustees  die  before 
the  termination  of  the  said  trust  then  the  survivor  of 
them  shall  select  a  trustee,  and  petition  the  Circuit 
Court  of  the  State  of  Oregon,  for  the  County  of  Coos, 
to  confirm  such  appointment ;  and  in  case  said  Circuit 
Court  shall  refuse  to  confirm  such  appointment,  the 
surviving  trustee  shall  nominate  another  to  act  as 
such  trustee,  and  upon  the  appointment  of  such  person 
being  confirmed  by  said  Circuit  Court  such  person 
same  appointed  shall  act  as  trustee  herein  in  the  place 
of  the  deceased  trustee,  upon  his  executing  an  under- 
taking with  one  or  more  sufficient  sureties  to  be  ap- 
proved by  said  Circuit  Court  for  the  faithful  dis- 
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charge  of  his  duties  as  such  trustee;  and  so  on  from 
time  to  time  until  the  trust  is  ended. ' ' 

J.  W.  Bennett,  one  of  the  trustees,  died  on  Septem- 
ber 14,  1916,  and  on  September  19th  following, 
Thomas  McGinnis  executed  a  codicil  to  his  will,  in 
which  he  named  James  H.  Flanagan  as  one  of  the 
trustees,  to  succeed  Mr.  Bennett,  and  also  directed 
the  payment  of  $100  to  the  Catholic  priest,  towards 
the  erection  of  a  church. 

On  October  6,  1916,  Thomas  McGinnis  died  and  on 
October  13th  Ivy  Condron  and  James  H.  Flanagan, 
the  executors  and  trustees  named  under  the  will,  pre- 
sented their  joint  ex  parte  petition  to  the  County 
Court  of  Coos  County  to  probate  the  will  of  Thomas 
McGinnis,  deceased,  and  for  their  appointment  as 
executors.  The  will  was  admitted  to  probate  and 
they  qualified  as  such  executors  and  entered  upon  the 
discharge  of  their  duties.  In  November,  1916,  Ohma 
McGinnis,  the  widow  of  Thomas  McGinnis,  and  as  the 
natural  guardian  of  Thomas  McGinnis,  Bose  Agnes 
McGinnis  and  Elizabeth  Jestina  McGinnis,  minor 
children  of  Thomas  McGinnis,  deceased,  filed  a  peti- 
tion in  the  County  Court  to  set  aside  the  will,  to 
declare  it  null  and  void,  to  remove  the  executors  and 
for  an  order  appointing  Ohma  McGinnis  as  the  guard- 
ian ad  litem  of  the  minor  children.  To  this  petition 
the  executors  filed  a  demurrer,  upon  the  grounds: 
First,  that  it  did  not  state  suflScient  facts ;  second,  that 
the  court  did  not  have  jurisdiction;  third,  that  it  ap- 
pears upon  the  face  of  the  petition  ''that  it  is  an 
action  to  construe  some  of  the  terms  and  provisions 
of  said  will,'^  of  which  the  court  did  not  have  juris- 
diction ;  and  fourth,  that  the  facts  stated  are  not  suflS- 
cient to  authorize  the  court  to  set  aside  or  vacate  the 
will  or  any  of  the  terms  or  provisions  thereof.  A 
stipulation  was  then  filed,  declaring  that: 
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**  Proof  of  the  competency  and  testamentary- 
capacity  of  the  decedent  to  make  said  will  and  codicil 
and  the  suflSciency  of  the  formalities  of  the  execution 
thereof  are  admitted  by  contestants  and  all  matters 
in  connection  therewith  are  admitted,  and  further  or 
any  proof  thereof  is  waived,  and  that  the  only  ques- 
tion which  contestants  raise  for  the  determination  of 
the  court  is  the  validity  of  said  will  on  its  face,  ex- 
clusively a  question  of  law.*' 

The  case  was  submitted  to  the  County  Court  with- 
out argument  and  on  June  17,  1917,  that  court  pur- 
ported to  render  a  decree  that  the  will  and  codicil 
attached  thereto,  probated  on  October  13,  1916,  ''is 
void  and  unenforceable  and  it  is  hereby  annulled  and 
the  probate  thereof  vacated  and  set  aside.'*  James 
H.  Flanagan  and  Ivy  Condron  were  removed  as 
executors,  guardians  and  trustees  and  the  costs  were 
taxed  against  them.  From  this  decree  an  appeal  was 
taken  by  them  to  the  Circuit  Court,  which  reversed 
the  ruling  of  the  County  Court,  sustained  the  will  and 
confirmed  the  appointment  of  the  executors,  author- 
ized them  to  administer  the  estate  according  to  the 
terms  of  the  will,  but  awarded  the  custody,  control 
and  education  of  the  minor  children  to  the  mother, 
Ohma  McGinnis.  From  the  ruling  of  the  Circuit 
Court  the  plaintiffs  appeal  and  the  defendants  move 
to  dismiss  upon  the  ground  of  defective  service. 

Affibmed. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Stoll  S  Hodge,  with  an  oral  argument  by 
Mr.  Wm.  L.  Stoll. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Tom  T.  Bennett  and  Mr.  B.  Svmnson,  with  an 
oral  argument  by  Mr.  Bennett. 
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JOHNS,  J. — Under  the  view  which  we  have  taken 
it  is  not  necessary  to  decide  the  motion  to  dismiss  the 
appeal.  This  is  a  peculiar  case.  The  plaintiff  Ohma 
McGinnis,  the  surviving  widow  of  the  deceased,  in 
person  and  as  the  guardian  ad  litem  of  her  minor 
children,  in  legal  effect  seeks  to  have  declared  null 
and  void  the  will  of  the  deceased  husband  and  father, 
which  was  ostensibly  made  by  him  for  the  benefit  and 
protection  of  his  minor  children,  and  asks  for  an  order 
of  the  court  adjudging  the  will  of  Thomas  McGinnis, 
deceased,  ''to  be  void,  unenforceable,  and  that  it  be 
annulled  and  the  probate  thereof  set  aside;  that  Ivy 
Condron  and  James  H.  Flanagan  be  removed  as 
executors,  guardians  and  trustees,  and  required  to 
account  to**  the  plaintiffs. 

The  defendants  filed  a  demurrer  to  the  petition  upon 
the  grounds  above  stated,  and  it  was  overruled  by  the 
Coxmty  Court.  After  the  filing  of  an  answer  in  which 
it  was  alleged  that  the  will  and  codicil  were  duly 
executed  and  that  the  testator  was  of  sound  mind  and 
memory  and  was  not  acting  under  menace,  influence, 
fraud  or  duress,  and  that  he  was  competent  to  make 
a  will,  the  parties  entered  into  the  stipulation  above 
quoted.  It  was  contended  that  the  will  was  void  on 
its  face  and  could  not  be  enforced,  and  the  case  was 
tried  and  submitted  upon  the*  will  only. 

The  defendants  questioned  the  jurisdiction  of  the 
County  Court. 

While  it  is  true  that  under  the  terms  of  the  will  the 
testator  gave,  bequeathed  and  devised  to  the  trustees 
therein  named,  ''all  of  my  property,  real  and  personal 
and  mixed,  of  every  nature  and  description  whatso- 
ever, of  which  I  may  die  seised  or  possessed,**  there 
is  no  proof  or  allegation  that  he  died  possessed  of 
any  real  property,  and  there  is  nothing  in  the  record 
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which  would  indicate  the  amount,  nature  or  descrip- 
tion of  any  property  which  he  might  have  owned  at 
the  time  of  his  death. 

1.  In  a  well-considered  opinion  by  Mr.  Justice  Wol- 
VEBTON  in  In  re  John's  WUl,  30  Or.  494  (47  Pac.  341, 
36  L.  B.  A.  242),  it  is  held  that: 

**A  court  having  power  to  control  the  conduct  of 
executors,  to  settle  their  accounts,  to  direct  the  pay- 
ment of  debts  and  legacies,  and  to  distribute  estates, 
such  as  is  conferred  by  sections  895  and  1191  of  Hill^s 
Code  of  Oregon,  has,  by  necessary  implication,  the 
further  power  to  construe  wills  so  far  as  they  dispose 
of  personalty,  and,  probably,  also  as  to  real  property, 
though  this  is  not  so  certain." 

Also  that: 

**A  will  appointing  executors  and  directing  the  pay- 
ment of  funeral  expenses  and  the  expenses  oi  adminis- 
tration, is  entitled  to  probate,  though  its  other 
provisions  creating  a  charitable  trust  are  invalid." 

2.  In  the  instant  case  the  testator  did  "give,  be- 
queath and  devise  to  Ivy  Condron  and  J.  W.  Bennett 
any  and  all  of  his  property,  to  be  held  by  them  in 
trust, ' '  with  power  and  authority  to  manage  the  estate 
and  marshal  its  assets,  and  to  use  the  proceeds 
thereof  **in  the  support,  maintenance  and  education" 
of  the  minor  children  of  the  deceased,  and  the  trustees 
were  vested  with  discretionary  power  **to  mortgage, 
lease,  sell  and  dispose  of  any  and  all  the  real  prop- 
erty of  which  I  may  die  seised  and  convert  the  same 
into  money  at  any  time  they  see  proper"  and  to  invest 
the  proceeds  of  the  estate  ''as  to  them  shall  seem  for 
the  best  interest  of  my  said  minor  heirs,  and  to  retain 
any  surplus  or  any  portion  of  the  property  not  sold 
by  them,  until  said  minor  children,  each  and  all  of 
them,  reach  the  age  of  thirty  years,  ''when  all  of  the 
remaining  property  belonging  to  the  estate  should  be 


March,  1919.]      In  Re  McQinnis'  Estate.  415 


divided  between  the  children  then  living,  share  and 
share  alike.  The  will  further  provides,  that  the  trus- 
tees might  at  any  time  terminate  the  trust  by  **  dis- 
tributing the  funds  on  hand  to  my  children,  share  and 
share  alike,  or  the  survivor  of  them  in  case  any  of 
them  should  be  deceased. ' '  In  legal  effect  this  was  an 
absolute  devise  of  all  of  the  property  of  the  deceased 
to  the  trustees,  to  be  held  by  them  during  the  period  of 
the  trust,  and  to  be  managed  in  their  discretion  for 
the  use  and  benefit  of  his  children  until  such  time  as 
the  youngest  should  arrive  at  the  age  of  thirty  years 
or  the  trust  should  be  otherwise  terminated  in  the 
discretion  of  the  trustees. 

Conceding,  as  stipulated,  that  the  will  was  duly  ex- 
ecuted, that  it  was  the  voluntary  act  of  the  deceased 
and  that  he  had  mental  capacity,  it  must  follow  that 
he  had  the  legal  right  to  dispose  of  his  own  property 
upon  the  specified  terms  and  conditions.  The  will 
does  not  create  a  perpetuity,  and  is  definite  and  cer- 
tain as  to  property  rights. 

3.  The  remaining  provisions  apply  to  the  support, 
education,  care  and  maintenance  of  the  minor  children, 
all  of  which,  in  a  large  measure,  are  left  to  the  discre- 
tion of  the  trustees;  and  in  the  event  that  the  widow 
of  the  testator  should  marry  it  is  provided,  *' should 
either  of  the  trustees  believe  that  my  wife  is  not  prop- 
erly caring  for  my  said  children  or  either  of  them,  it  is 
my  desire  that  said  trustees  take  said  children  from 
my  said  wife  and  place  them  in  the  care  and  custody 
of  some  person  who  to  them  may  seem  suitable,*'  and 
that  if  the  trustees  should  deem  it  unwise  to  leave  the 
children  or  either  of  them  in  the  custody  of  their 
mother,  *4f  my  estate  can  afford  it,  I  desire  that  my 
children  be  placed  in  a  convent  school  at  some  conve- 
nient location  which  to  my  trustees  shall  seem  best." 
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It  will  be  noted  that  Thomas  McGinnis  died  on  Octo- 
ber 6y  1916 ;  that  on  October  13th  his  will  was  admitted 
to  probate  on  an  ex  parte  petition  of  the  executors 
named  therein  and  Ivy  Condron  and  James  H.  Flan- 
agan were  then  appointed  and  qualified  as  such  execu- 
tors under  the  terms  of  the  will.  On  November  23, 
1916,  the  plaintiffs  filed  their  joint  petition  to  set  aside 
and  vacate  the  will,  to  have  it  declared  void  and  to  re- 
move the  executors.  There  is  no  allegation  that  the 
latter  as  executors,  trustees,  guardians  or  otherwise, 
have  failed  or  neglected  to  discharge  any  of  their 
duties  arising  from  or  growing  out  of  their  trust. 
Neither  is  there  any  allegation  or  proof  that  they  have 
in  any  manner  failed  or  neglected  to  support,  main- 
tain or  educate  the  children,  that  they  have  undertaken 
to  or  will  remove  them  from  the  custody  of  their 
mother  or  that  it  is  their  purpose  or  intent  to  do  so ; 
and  this  court  has  no  right  to  assume  that  the  execu- 
tors who  were  selected  by  the  deceased  will  neglect  the 
children  or  abuse  their  trust.  On  that  question  there 
is  nothing  before  this  court.  Should  the  trustees  un- 
lawfully seek  to  interfere  with  the  custody  of  the 
minor  children  or  unjustly  or  illegally  fail  or  neglect 
to  maintain  and  educate  them,  in  a  proper  case  and  on 
a  suflScient  showing  the  plaintiffs  would  then  have  a 
remedy  and  be  entitled  to  relief. 

The  decision  of  the  Circuit  Court  is  a£Srmed. 

Affibmbd. 

MoBbidb^  C.  J.,  and  Bean  and  Bennett,  JJ.,  concur. 
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Argued  February  20,  reversed  and  remanded  March  11,  1919. 

BUEDICK  V.  TUM-A-LUM  LUMBER  CO. 

(179  Pac.  245.) 

BepleTin — Complaint — SnUlciency. 

1.  A  complaint  in  replevin,  seeking  to  recover  possession  of  a 
warehouse,  which  recites  no  facts  to  take  it  out  of  the  classification 
as  real  estate,  was  insufficient,  and  a  demurrer  thereto  should  have 
been  sustained. 

■ 

Sales— Conditional  Sale— Walvw  of  Stipulation— Bifect—Kotice. 

2.  A  conditional  vendor,  bj  accepting  partial  and  overdue  pay- 
ments, waives  strict  compliance  and  cannot  claim  a  forfeiture  for 
nonpayment,  without  giving  the  purchaser  reasonable  notice  And  an 
opportunity  to  perform. 

Beplevlnr— Katnre  of  Property — ^Beal  or  Personal. 

3.  Where  the  owner  of  land  and  all  parties  interested  treated  it 
warehouse  erected  thereon  as  personal  property,  replevin  will  lie 
against  one  wrongfully  taking  possession  of  the  same. 

[When  and  against  whom  replevin  is  sustainable,  see  note  in 
80  Am.  St.  Bep.  741.} 

Appeal  and  Error— Harmless  Error-— Admission  of  Evidence. 

4.  In  replevin  for  a  warehouse,  the  admission  in  evidence  of  a 
computation  made  by  plaintiff  and  his  predecessor  in  interest  of  the 
amount  due  defendant  upon  the  contract  of  sale,  prior  to  tendering 
the  amount,  was  not  prejudicial  to  the  defendant. 

Evidence — Opinion  Evidence — Special  Knowledge — ^Valne. 

5.  Where  plaintiff  testified  that  he  was  familiar  with  a  warehouse 
building,  knew  its  approximate  size,  had  a  similar  warehouse  built 
at  about  the  same  time,  and  as  a  banker  had  observed  the  volume  of 
business  passing  through  it,  he  was  qualified  to  give  an  opinion  as 
to  its  value  and  the  value  of  its  use. 

Trial — ^Instructions. 

6.  An  instruction  covered  by  an  instruction  already  given  may 
be  refused. 

Trial — ^Instructions— Burden  of  Proof. 

7.  In  replevin,  an  instruction  that,  if  the  property  involved  was 
in  the  rightful  possession  of  defendant  at  the  time  of  its  sale  to 
plaintiff  by  his  predecessor  in  interest,  then  plaintiff  cannot  recover, 
was  erroneous,  as  it  cast  the  burden  of  proof  upon  the  defendant. 

Beplertn— Seal  or  Personal  Property. 

8.  Though  plaintiff  in  replevin  for  a  warehouse  has  not  been 
granted  a  right  to  use  the  land  on  which  the  building  is  situated  for 
warehouse  purposes,  he  may  recover  if  the  building  is  in  fact  personal 
property. 

91  Or.— 27 
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Trial— Instructions— Confoimity  to  Pleadings. 

9.  Where,  in  replevin,  defendant's  answer  contained  no  allegation 
of  general  or  special  ownership,  a  requested  instruction  as  to  defend- 
ant's rights  as  a  conditional  vendor  was  properly  refused. 

From  Jefferson :  T.  E.  J.  Duffy,  Judge. 
Department  1. 

This  is  an  action  in  replevin.  The  complaint  con- 
tains the  following  allegations: 

**That  on  August  5th,  1915,  the  plaintiff  was  and 
now  is  the  owner  of  and  entitled  to  the  immediate 
possession  of  the  following  described  personal  prop- 
erty located  at  Culver,  Jefferson  County,  State  of 
Oregon,  to-wit: 

*'That  certain  warehouse  building  located  on  the 
certain  Oregon  Trunk  Railroad  Industrial  lots,  num- 
bered thirty-seven  (37)  and  thirty-eight  (38)  at  said 
Culver;  and  also  all  tools,  fixtures  and  equipment 
then  located  in  said  warehouse  building  above  men- 
tioned, said  property  being  subject  to  certain  liens 
and  incumbrances  and  being  of  the  net  value  of  Nine- 
teen Hundred  and  Ninety  ($1,990.00)  Dollars,  after 
deducting  the  amounts  due  under  said  liens  and 
incumbrances. '  * 

It  is  then  alleged  that  on  August  5, 1915,  defendant 
wrongfully  took  possession  of  the  warehouse,  and  the 
personal  property  therein,  and  wrongfully  detains  the 
same.  Demand  is  alleged  and  damages  in  the  sum  of 
$1,000. 

To  this  complaint  a  demun-er  was  filed,  upon  the 
ground  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  which  being  over- 
ruled, defendant  answered  denying  the  material  alle- 
gations of  the  complaint,  ''except  that  said  property 
is  subject  to  certain  liens  which  are  held  by  defendant 
in  sums  aggregating  $3,177.00,"  and 

''except  that  defendant  took  possession  of  the  prop- 
erty described  in  the  complaint,  together  with  other 
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property  thereto  attached  and  forming  a  part  thereof, 
on  the  thirty-first  day  of  July,  1915,  and  ever  since 
has  been  and  now  is  in  possession  thereof.'' 

The  reply  denies  the  first  of  the  above-noted  excep- 
tions, and  also  denies  that  the  defendant  took  posses- 
sion on  July  31,  1915.  A  trial  to  a  jury  was  had 
wherein,  at  the  conclusion  of  the  taking  of  testimony, 
plaintiff  asked  leave  to  amend  his  complaint  by  alleg- 
ing damages  in  the  sum  of  $2,500,  instead  of  $1,000,  and 
to  amend  the  prayer  accordingly,  which  was  allowed 
over  the  objection  of  defendant  who  excepted  thereto. 
The  trial  resulted  in  a  verdict  for  plaintiff,  assessing 
his  damages  at  $1,750,  and  defendant  appeals. 

Bevebsed  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  George  S.  Shepherd  and  Mr,  W.  P.  Myers,  with  an 
oral  argiunent  by  Mr.  Shepherd. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Denton^  G.  Burdick  and  Mr.  Jesse 
Stearns. 

BENSON,  J. — 1.  The  first  assignment  of  error  to 
which  our  attention  is  directed  is,  that  the  trial  court 
erred  in  overruling  the  demurrer  to  the  complaint.  It 
will  be  observed  that  the  complaint  alleges  that  the 
warehouse  is  personal  property,  but  recites  no  facts 
which  would  take  it  out  of  the  classification  as  real 
property,  where  prima  facie,  it  belongs.  This  court 
has  held  that  such  a  pleading  is  fatally  defective :  Etir- 
terprise  M.  &  M.  Co.  v.  Cunningham,  84  Or.  319  (165 
Pac  224) ;  Van  Orsdol  v.  Hutchcroft,  83  Or.  567  (163 
Pac.  978).  The  ruling  of  the  lower  court  was  there- 
fore erroneous,  and  the  judgment  must  be  reversed. 
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In  determining  the  final  disposition  of  the  case,  it 
becomes  necessary  to  consider,  to  some  extent,  the  evi- 
dence which  was  submitted  upon  the  trial.  It  appears 
from  the  record,  that  on  October  11,  1912,  one  J.  N. 
Hutchins,  who  was  then  the  local  manager  of  the  de- 
fendant corporation,  at  Culver,  secured  from  the  Ore- 
gon Trunk  Railway,  a  lease  of  lots  36  and  37  of  the 
Culver  Station  grounds,  at  an  annual  rental  of  ten  dol- 
lars. The  lease  recites  that  the  lessee  shall  occupy 
the  premises  within  three  months,  '^for  the  purpose 
of  erecting  and  operating  a  general  warehouse,^'  and 
it  also  provides  that  upon  a  termination  of  the  lease 
'4f  the  lessee  shall  fail  to  remove  any  material,  build- 
ing or  property  within  the  time  prescribed  in  a  notice 
of  termination,  the  Railway  Company  may  appropri- 
ate such  property  to  its  own  use  without  compensa- 
tion, or  may  remove  the  same  at  the  cost  of  the  les- 
see. '  *  Thereafter,  Hutchins,  H.  C.  Topping  and  J.  0. 
Youngstrom  entered  into  a  partnership  and  proceeded 
to  erect  a  warehouse  upon  the  premises  described  in 
the  above-mentioned  lease.  A  large  part  of  the  ma- 
terials used  in  its  construction  were  purchased  from 
the  defendant.  Thereafter  Hutchins  disposed  of  his 
interest  in  the  firm  to  the  other  partners,  who  then  en- 
tered into  a  contract  with  the  defendant  which  was  re- 
duced to  writing  as  follows: 

''Sale  Contract. 
'  *  This  contract  made  and  entered  into  this  10  day  of 
Feb.  1913  by  and  between  the  Tum-A-Lum  Lumber 
Co.,  a  corporation  and  H.  C.  Topping  and  J.  0.  Young- 
strom, partners  doing  business  under  the  firm  name 
and  style  of  H.  C.  Topping  &  Co. 

* '  WITNESSETH : 

* '  That  for  and  in  consideration  of  the  sum  of  $820.79 
to  be  paid  as  hereinafter  set  forth,  first  party  con- 
tracts and  agrees  to  sell  unto  second  parties  that  cer- 
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tain  Warehouse  Building  located  on  Rail  Boad  Ware- 
house Lots  Nos.  37  and  38  in  Culver,  Oregon. 

''It  is  understood  and  agreed  that  the  title  to  said 
warehouse  is  and  shall  remain  in  Tum-A-Lum  Lumber 
Co.  until  the  terms  of  this  contract  are  fully  complied 
with  and  the  full  sum  of  the  purchase  paid  and  upon 
full  compliance  with  this  contract  and  full  payment  of 
purchase  price  as  herein  set  forth  then  the  title  is  to 
immediately  vest  in  second  parties. 

''It  is  understood  and  agreed  that  second  parties 
are  to  insure  and  keep  insured  said  building  during 
the  life  of  this  contract  in  the  sum  of  $700.00  and  that 
said  insurance  shall  be  payable  to  first  party  as  its  in- 
terest may  appear. 

"Said  sum  of  $820.79  shall  be  paid  as  follows :  $50.00 
Feb.  1st  1913,  receipt  whereof  is  hereby  acknowledged, 
a  like  amount  on  Mar.  1st,  1913  and  like  amount  on 
April  1st,  1913  and  balance  in  monthly  payments  of 
$100.00  on  the  first  of  each  and  every  month  until  the 
full  sum  is  fully  paid.  All  deferred  payments  to  draw 
interest  at  the  rate  of  10%  per  annum  payable  semi- 
annually. 

"It  is  further  agreed  that  first  party  is  to  take  back 
any  material  now  in  platform  which  is  not  damaged, 
said  material  to  be  taken  back  full  value  as  shown  by 
invoices. 

"It  is  fully  understood  that  upon  a  breach  of  this 
contract  by  second  parties  first  party  shall  have  the 
right  of  immediate  possession. 

"Witness  our  hands  this  24  day  of  Feb.  1913. 

"TuM-A-LuM  Lumbeb  Co. 
"By  Otto  A.  Piebce,  Agt. 
"H.  C.  Topping. 

"J.  0.  YOUNGSTBOM. 

"Done  in  the  presence  of 

"W.  S.  Bice." 

Subsequently  Topping  acquired  the  interest  of  his 
partner  Youngstrom,  continuing  the  business  under 
the  firm  name  of  H.  C.  Topping  &  Co.  There  is  evi- 
de^Eice  to  the  efiPect  that  Topping  paid  under  the  terms 
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of  the  above  contract,  $50.00  at  the  date  of  its  execu- 
tion, $25.00  on  March  14,  1913,  and  $40.00  on  June  4, 
1913,  and  nothing  thereafter ;  that  defendant  accepted 
these  partial  and  overdue  payments,  and  never  there- 
after made  any  demand  for  a  strict  performance  of  the 
contract,  and  never  gave  plaintiff  any  notice  that  it 
would  claim  a  forfeiture  of  possession  by  reason  of  de- 
lay in  making  the  stipulated  payments.  In  the  latter 
part  of  July,  1915,  Topping  went  to  Portland  for  the 
purpose  of  procuring  a  statutory  warehouseman's 
bond,  leaving  his  son,  Warren  Topping,  in  charge  of 
the  warehouse.  On  July  31st,  while  Topping  was 
still  in  Portland,  the  Bend  Milling  Company  removed 
certain  grain  from  the  warehouse,  with  the  assistance 
of  Warren  Topping,  Otto  Pierce,  defendant's  local 
manager,  and  others,  and  at  that  time  made  the  asser- 
tion that  there  was  a  shortage  in  the  amount  of  grain 
stored.  Defendant's  local  manager  thereupon  in- 
sisted upon  taking  charge,  and  Warren  Topping  deliv- 
ered the  keys  of  the  building  to  him.  Pierce  then  com- 
municated with  Topping  in  Portland,  by  telephone, 
told  him  there  was  trouble  in  the  warehouse,  and  asked 
him  if  he  intended  to  return.  Topping  replied  that  he 
did,  and  started  immediately,  leaving  the  train  at  Me- 
tolius  on  Sunday  morning,  August  1st,  where  he  con- 
sulted with  plaintiff,  who  was  president  of  the  bank 
with  which  Topping  did  business.  As  a  result  of  this 
conference,  on  Monday  morning  Topping  executed  a 
bill  of  sale  to  plaintiff  of  the  warehouse  and  a  power 
of  attorney  authorizing  plaintiff,  in  his  behalf,  to  make 
a  tender  to  defendant  of  the  balance  due  upon  the  con- 
ditional sale  contract  above  set  out.  Having  had 
these  instruments  recorded,  plaintiff  claims  to  have 
tendered  to  defendant,  through  its  local  manager,  the 
amount  due  under  the  contract,  which  the  agent  re- 
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fused  to  accept.  On  August  5,  defendant  served  upon 
plaintiff,  and  posted  upon  the  building,  a  notice  to  the 
effect  that  it  had  taken  possession  of  the  warehouse  on 
July  31st,  in  pursuance  of  the  terms  of  the  contract. 
Defendant  has  continued  in  possession  of  the  property 
ever  since.  On  December  1,  1915,  the  Railway  Com- 
pany, owner  of  the  land,  canceled  the  lease  to  Hut- 
chins  and  issued  a  new  one  to  defendant  upon  like 
terms,  including  the  clause  in  regard  to  removal  of 
buildings. 

2.  With  evidence  of  this  character  in  the  record,  the 
court  properly  denied  the  motions  for  a  nonsuit  and 
for  a  directed  verdict,  since,  by  the  terms  of  the  con- 
tract, Topping,  or  his  successor  in  interest,  the  plain- 
tiff, was  entitled  to  possession  until  a  forfeiture 
thereof  should  occur,  and  the  jury  might  well  find  from 
the  evidence  that  defendant,  by  accepting  partial  pay- 
ments and  overdue  payments,  had  waived  strict  per- 
formance, in  which  event,  it  would  not  be  entitled  to 
claim  a  forfeiture  without  having  given  the  vendee 
reasonable  notice  of  its  intention,  and  an  opportunity 
to  perform :  13  C.  J.  609 ;  Gray  v.  Pelton,  67  Or.  239 
(135  Pac.  755) ;  Graham  v.  Merchant,  43  Or.  294  (72 
Pac.  1088),  and  cases  there  cited. 

3.  There  is  ample  evidence  to  submit  to  a  jury  as-  to 
the  nature  of  the  property.  The  owner  of  the  land, 
and  all  the  other  parties  interested,  appear  to  have 
treated  it  at  all  times  as  personal  property,  and  under 
such  circumstances  replevin  will  lie:  Cobby  on  Re- 
plevin (2  ed.),  §365. 

4.  Defendant  assigns  as  error  the  ruling  of  the  trial 
court  in  permitting  the  witness  N.  A.  Burdick  to  tes- 
tify to  a  computation  made  by  himself  and  Topping, 
of  the  amount  due  to  defendant  upon  the  conditional 
sale  contract,  preparatory  to  making  a  tender  of  the 
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amount.    We  are  unable  to  discover  any  error  therein, 
nor  how  it  could  work  any  harm  to  defendant. 

5.  It  is  contended  that  it  was  error  to  permit  plain- 
tiff to  testify  as  to  the  value  of  the  warehouse,  because 
he  had  not  qualified  himself  to  give  an  opinion  upon 
the  subject.  He  testified  that  he  was  familiar  with  the 
building  in  a  general  way,  knew  its  size,  approxi- 
mately, and  had  a  similar  warehouse,  built  at  about  the 
same  time,  with  whose  cost  he  was  familiar.  This  we 
think  qualified  him  as  a  witness,  leaving  the  value  of 
his  testimony  to  be  determined  by  the  jury, 

A  similar  assignment  is  based  upon  the  testimony 
of  the  same  witness  upon  the  value  of  the  use  of  the 
warehouse  during  the  time  since  it  had  been  in  the  pos- 
session of  the  defendant.  His  qualification  as  a  wit- 
ness upon  this  subject  was  founded  upon  his  testimony 
that  as  a  banker  at  Metolius,  a  town  a  short  distance 
from  Culver,  he  had  been  able  to  observe,  to  some  ex- 
tent, the  volume  of  business  passing  through  the  ware- 
house in  question.  There  was  no  error  in  the  ruling 
of  the  court,  for  the  objection  is  really  directed  to 
value  of  the  evidence. 

6.  Over  the  objection  of  defendant  the  court  gave 
certain  instructions  to  the  jury,  to  the  general  effect 
that  the  acceptance  of  inadequate  payments,  and  the 
acceptance  of  overdue  payments  would  reasonably 
create  the  impression  that  time  was  not  of  the  essence 
of  the  contract,  and  that  defendant  could  not  there- 
after enforce  a  forfeiture  of  the  contract  without  giv- 
ing some  notice  to  the  plaintiff  or  his  predecessor  in 
interest  of  such  forfeiture  or  intention  of  forfeiture. 
The  first  of  these  instructions  reads  as  follows: 

*'Now  you  are  further  instructed  that  where  a  party 
to  a  written  contract  orally  agrees  to  extend  time  for  its 
performance  and  puts  the  other  party  off  of  his  guard, 


March,  1919.]     Burdick  v.  Tum-A-Lum  Lumber  Co.        425 

he  is  estopped  from  taking  advantage  of  the  noncom- 
pliance with  the  terms  of  the  writing,  and  the  other 
party  will  have  the  extended  time  in  which  to  dis- 
charge the  modified  agreement,  and  before  such  party 
is  defaulted,  such  party  must  have  some  reasonable 
notice.  By  accepting  some  months  later,  and  after 
the  same  was  overdue,  money  to  apply  on  the  contract, 
if  you  find  that  the  defendant  did  accept  money  from 
the  plaintiff  or  his  predecessor  in  interest,  the  defend- 
ant would  thereby  reasonably  create  the  impression 
that  time  was  not  of  the  essence  of  the  contract,  and  if 
you  find  that  the  defendant  gave  no  written  notice  of 
any  alteration  of  his  intention  to  enforce  his  contract, 
it  would  not  then  enforce  a  forfeiture  of  the  contract 
without  giving  some  notice  to  the  plaintiff  or  his  pre- 
decessor in  interest  of  such  forfeiture  or  intention  of 
forfeiture. ' ' 

We  do  not  recall  any  evidence  of  any  specific  agree- 
ment to  extend  the  time  of  performance,  and  since  the 
other  instructions  covered  the  law  of  the  subject  as 
fully  as  plaintiff  was  entitled  to  have  it,  this  instruc- 
tion might  well  have  been  omitted. 

The  next  portion  of  the  charge  in  regard  to  which 
complaint  is  made  is  as  follows : 

*'You  are  instructed  that  where  a  vendor  in  a  con- 
tract calling  for  payment  on  designated  dates  did  not 
require  a  strict  compliance  in  making  the  payments  as 
the  same  became  due,  but  accepted  payments  of  vari- 
ous amounts  and  at  various  times^  not  in  accordance 
with  the  contract,  then  you  are  mstructed  that  the 
plaintiff  or  his  predecessor  in  interest  would  have  a 
right  to  assume  that  defendant  was  not  insisting  on 
the  strict  enforcement  of  the  contract,  and  that  pay- 
ment on  the  exact  dates  named  in  the  contract  would 
not  be  required.  So  if  you  find  from  a  preponderance 
of  the  evidence  in  this  case  that  the  defendant  was 
not  insisting  on  a  strict  compliance  of  a  contract  ac- 
cording to  its  terms,  then  you  are  instructed  that  the 
vendor  waived  its  rights  to  declare  a  forfeiture,  and 


426  BuRDiCK  V,  TuM-A-LuM  Lumber  Co.        [91  Or. 

he  must  give  the  purchaser  reasonable  and  specific 
notice  before  he  could  declare  such  forfeiture,  or  take 
possession  of  the  building." 

The  law  as  here  declared  is  in  harmony  with  the  dec- 
larations of  this  court  in  Graham  v.  Merchant,  43  Or. 
294  (72  Pac.  1088) ;  Miller  v.  Beck,  72  Or.  140  (142 
Pac.  603) ;  MUes  v.  Eemenway,  59  Or.  318  (111  Pac. 
696,  117  Pac.  273). 

Instructions  numbered  IV  and  V  are  to  the  same 
effect,  and  while  they  constitute  a  reiteration  which  is 
worthy  of  criticism,  they  are  correct  statements  of  the 
law. 

7.  Instruction  numbered  IX  is  as  follows: 

'*You  are  further  instructed  that  if  you  find  from  a 
preponderance  of  the  evidence  that  this  building  in 
question  was  in  the  rightful  possession  of  the  defend- 
ant or  some  third  party  at  the  time  of  the  execution  of 
the  bill  of  sale  by  H.  C.  Topping  to  the  plaintiff  herein, 
or  that  H.  C.  Topping  by  himself  or  his  agent  had  de- 
livered possession  to  defendant,  then  you  should  find 
for  the  defendant,  as  in  such  event  the  plaintiff  can- 
not recover.'* 

This  instruction,  to  the  giving  of  which  the  defend- 
ant excepted,  would  be  a  correct  exposition  of  the 
law,  but  for  the  fact  that  it  casts  the  burden  of  proof 
upon  the  defendant,  whereas,  the  plaintiff  must  pre- 
vail, if  at  all,  upon  the  superiority  of  his  own  right  of 
possession. 

8.  Defendant  asked  the  court  to  instruct  the  jury  to 
the  effect  that — 

'Mf  the  plaintiff  has  not  shown  by  the  evidence  that  he 
has  been  granted  a  right  to  use  the  real  estate  upon 
which  the  building  is  situated  for  the  purpose  of  a 
warehouse,  then  he  would  not  have  the  right  to  obtain 
possession  of  the  same.*^ 
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This  request  was  properly  refused,  since  possession 
of  the  building,  if  found  to  be  personal  property, 
under  the  evidence,  is  in  all  respects  independent  of 
any  right  to  use  the  ground  upon  which  it  stands. 

9.  Defendant  also  requested  that  the  jury  be 
charged  as  follows : 

*'The  title  to  personal  property  can  be  retained  in 
the  party  when  it  is  delivered  to  another  party  upon  a 
conditional  sale  without  any  written  agreement  and 
without  filing  any  lien  the  public  records  of  the  county 
and  if  the  plaintiff  purchases  the  property,  he  does  so 
at  his  peril,  and  the  same  will  be  subject  to  the  liens  of 
the  owner,  even  in  the  hands  of  an  innocent  pur- 
chaser. ^ 

This  request  is  evidently  based  upon  some  evidence 
to  the  effect  that  after  the  execution  of  the  conditional 
sale  contract  already  referred  to,  Topping  enlarged 
the  building,  securing  materials  from  defendant  under 
a  parol  agreement  that  title  to  the  additional  struc- 
ture was  to  be  held  by  defendant  upon  terms  similar  to 
those  of  the  original  contract.  The  instruction  was 
properly  refused,  since  the  defendant's  answer  con- 
tains no  allegation  of  either  general  or  special  owner- 
ship, and  it  is  therefore  not  entitled  to  any  recovery 
based  thereon:  Guille  v.  Wong  Fookj  13  Or.  577  (11 
Pac.  277). 

The  cause  will  be  reversed  and  remanded  for  a  new 
trial,  with  permission  to  plaintiff  to  apply  to  the  trial 
court  for  leave  to  amend  the  complaint. 

Reversed  and  Bemanded. 

McBbide,  C.  J.9  and  Bubnett  and  Habbis,  JJ.,  con- 
cur. 
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THE  HOME  V.  SELUNO. 

(179  Pac.  261.) 

Mort^ges — ^ABsnmptioii  of  Mortgage — ^Personal  Liability  of  Graateo. 

1.  "Where  one  accepts  a  deed  which  not  only  recites  the  mortgage, 
but  adds  that  the  grantee  assumes  it,  he  becomes  personally  liable 
to  pay  the  mortgage. 

Mortgages— Assumption— Bight  of  Mortgagee  to  Enforce  Uability. 

2.  When  mortgagor  conveys  the  property  to  one  who  assumes  the 
mortgage,  the  obligation  of  the  grantee  may  be  enforced  by  the  mort- 
gagee in  an  action  at  law. 

[As  to  assumption  of  mortgages  by  grantees,  and  the  liability 
of  such  grantees,  see  note  in  78  Am.  Dec.  7S.] 

Mortgages  —  Assumption   by   Grantee  —  Besclssioii — Acceptance  by 
Mortgagee. 

3.  Grantee's  agreement  to  assume  grantor's  mortgage  cannot  be 
rescinded  by  the  parties  thereto,  after  it  has  been  acted  upon  or 
accepted  by  the  mortgagee. 

Mortgages  —  Assumption  by  Grantee  —  Acceptance  of  Contract  by 
Mortgagee. 

4.  Bringing  an  action  by  the  mortgagee  on  the  contract,  whereby 
mortgagor's  grantee  assumed  the  mortgage^  is  an  acceptance  thereof 
by  him. 

Executors    and    Administrators  —  Filing  of    Claim  —  Abatement  of 
Action. 

5.  In  view  of  Section  38,  L.  O.  L.,  providing  that  no  action  shall 
abate  by  the  death  of  a  party  where  cause  of  action  survives,  mort- 
gagee's failure  to  present  claim  against  estate  of  mortgagor's  gran- 
tee, who  assumed  mortgage,  is  no  defense  in  mortgagee's  action 
against  grantee's  executors,  where  action  had  been  commenced  at 
time  of  grantee's  death. 

Guardian  and  Ward — Filing  of  Claim — ^Necessity. 

6.  Where  guardian  was  appointed  for  grantee  who  had  assumed 
grantor's  mortgage,  mortgagee,  to  recover  on  mortgage  against  gran- 
tee, was  not  required  to  present  claim  to  guardian,  and  could  prop- 
erly bring  action  directly  against  ward,  who  was  required  to  appear 
by  guardian. 

Mortgages    Answer — Sham  Defense. 

7.  In  mortgagee's  action  against  mortgagor's  grantee  who  had 
assumed  mortgage,  defense  that  grantee  did  not  enter  into  contract 
with  mortgagee  to  pay  it  any  sum  of  money  whatever  is  sham,  where 
record  discloses  the  acceptance  of  deed  wherein  grantee  assumed 
mortgage;  such  acceptance  constituting  contract  to  pay  mortgage  to 
holder. 
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Mortgages— Assumption  of  Mortgage  by  Oranteo— Bi^tbts  of   Mort- 
gagee— ''Payment.'* 

8.  Grantee  who  has  assumed  grantor's  mortgage  cannot  defeat  pay- 
ment of  mortgage  by  tendering  the  land,  for  mortgagee  cannot  be 
compelled  to  accept  the  land  in  satisfaction,  the  agreement  being  for 
payment,  which  means  the  delivery  of  money  to  the  payee. 

Mortgages  —  Assumption  of    Mortgage  by  Grantee  —  Obligation  of 
Grantee. 

9.  Where  grantee  has  agreed  to  pay  grantor's  mortgage,  the  coyo- 
nant  therein,  as  distinguished  from  the  separate  personal  note,  is  the 
measure  of  grantee's  duty;  hence,  where  mortgage  does  not  call  'for 
payment  of  more  than  principal  and  interest  of  the  note,  grantee  is 
not  liable  for  attorney's  fee,  although  such  fees  are  provided  for  in 
the  note,  which  is  quoted  in  mortgagee's  complaint  in.  action  to  en- 
force grantee's  liability. 

Appeal  and  Error— -Disposition — Modification  of  Judgments 

10.  Where  judgment  is  not  in  conformity  with  the  findings  of 
fact,  but  facts  found  are  sufficient  to  support  a  judgment  in  respond- 
ent's favor,  the  appellate  court  will  correct  the  conclusions  of  law 
by  directing  what  judgment  shall  be  entered. 

Mortgages— Assumption  of  Mortgage — Snccessiye  Conveyances— Sat- 
isfaction. 

11.  Where  successive  grantees  have  assumed  mortgage,  there  ean 
be  but  one  satisfaction,  although  both  grantees  are  liable. 

From  Mnltnomah:  Bobebt  G.  Mobbow,  Judge. 

Department  1. 

The  plaintiff  and  the  defendant  Emanuel  May  In- 
vestment Company  are  corporations.  Emanuel  May, 
the  individual,  died  during  the  progress  of  this  litiga- 
tion and  his  personal  representatives'  were  substi- 
tuted. 

On  November  21,  1910,  George  E.  Jacobs  and  his 
wife  gave  their  note  to  the  plaintiff  for  $40,000  due 
ten  years  after  date,  with  ''interest  thereon  quarter 
yearly  at  the  rate,  of  6  per  cent  per  annum  from  date 
until  paid/'  They  stipulated  therein  that  '*in  case 
suit  is  instituted  to  collect  this  note  or  any  part 
thereof"  they  would  pay  a  reasonable  attorneys'  fee 
to.  be  determined  in  the  suit.  At  the  same  time  they 
gave  their  mortgage  to  the  plaintiff  on  certain  real 
property  in  Portland,  Oregon,  and  **  covenanted  and 
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agreed  to  pay  all  snms  of  money,  the  principal  and  in- 
terest, specified  in  said  promissory  note  at  the  time 
therein  designated. ' '  On  February  25, 1913,  they  con- 
veyed the  premises  to  Emanuel  May  by  deed  duly  exe- 
cuted, containing  a  statement  to  the  effect  that  the 
property  was  subject  to  the  mortgage  mentioned  and 
that  *  *  the  grantee  herein  in  part  consideration  for  this 
conveyance  assumes  payment  of  the  $40,000  unpaid 
balance  of  the  first  of  said  mortgages  and  the  interest 
accrued  and  to  accrue  thereon.*'  Afterwards  May 
conveyed  to  the  Investment  Company  by  deed  which 
referred  to  the  premises  and  the  mortgage  and  con- 
tained the  following  words: 

* '  And  Emanuel  May,  the  grantor  above  named,  does 
covenant  to  and  with  Emanuel  May  Investment  Com- 
pany, the  above  named  grantee,  its  successors  and  as- 
signs that  he  is  lawfully  seized  in  fee  simple  of  the 
above  granted  premises,  that  the  above  granted  prem- 
ises are  free  from  all  incumbrances  except  the  fol- 
lowing mortgages,  which  are  as  a  part  of  the  purchase 
price,  assumed  by  Emanuel  May  Investment  Com- 
pany. *  *  Mortgage  of  $40,000.00  in  favor  of  The 
Home,  a  corporation,  on  the  North  Half  of  Lot  6  and 
the  South  Half  of  Lot  7,  Block  2,  City  of  Portland. '" 

This  action  was  brought  against  Emanuel  May,  the 
grantee  of  Jacobs  and  his  wife  and  against  the  Invest- 
ment Company,  May's  grantee,  to  recovet  the  interest 
on  the  note  from  November  21,  1915,  to  February  21, 
1917,  amounting  to  $3,000,  and  the  plaintiff  claims  $300 
as  a  reasonable  attorneys*  fees. 

A  demurrer  to  the  complaint  on  the  grounds  that 
Jacobs  and  his  wife  are  necessary  parties,  that  the 
action  has  been  brought  before  the  note  is  due  and  that 
the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  was  overruled. 
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After  denying  that  the  grantees  mentioned  assumed 
the  payment  of  the  mortgage,  and  challenging  the  at- 
torneys' fees  and  the  conclusion  that  $3,000  is  due  from 
the  defendants,  they  interposed  three  separate  de- 
fenses. The  first  of  these  was  to  the  effect  that  after 
the  purchase  of  the  land  by  Emanuel  May  he  became 
incompetent  to  transact  his  own  business  or  care  for 
his  property ;  that  a  guardian  was  appointed  for  him ; 
that  afterwards  he  died  and  other  individuals  were  ap- 
pointed as  his  executors,  but  that  no  claims  had  ever 
been  presented  either  to  the  guardian  or  to  the  exec- 
utors covering  the  demand  sued  upon.  A  second  de- 
fense is  negative  in  its  character,  to  the  effect  that 
neither  Emanuel  May  in  his  lifetime  nor  the  Invest- 
ment Company  ever  entered  into  any  contract  with  the 
plaintiff  by  which  either  of  them  undertook  to  pay  the 
latter  any  sum  of  money  whatever  on  account  of  the 
matters  alleged  in  the  complaint,  wherefore  the  plain- 
tiff has  no  cause  of  action  against  either  of  the  defend- 
ants. The  third  is  to  the  effect  that  the  note  in  ques- 
tion was  given  for  part  of  the  purchase  price  of  the 
premises,  on  account  of  which  the  mortgagee  is  not  en- 
titled to  any  deficiency  judgment,  and  that  Emanuel 
May,  prior  to  the  time  he  was  declared  incompetent, 
and  thereafter  his  guardian,  and  still  later  his  execu- 
tors after  his  death,  had  tendered  to  the  plaintiff  con- 
veyance of  the  mortgaged  premises  to  be  accepted  by 
the  plaintiff  in  lieu  of  any  claim  or  demand  against 
May  or  his  estate  or  the  Investment  Company.  The 
court  sustained  a  demurrer  to  each  of  these  further 
and  separate  defenses. 

The  action  was  then  tried,  resulting  in  findings'  of 
fact  substantially  as  stated,  with  the  addition  that  the 
court  foxmd  that  $200  is  a  reasonable  sxmi  to  be  al- 
lowed as  attorneys '  fees  in  the  Circuit  Court  for  the 
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collection  of  the  interest,  and  the  sum  of  $75  to  be  a 
reasonable  amount  to  be  allowed  as  attorneys'  fees  in 
the  Supreme  Court,  and  rendered  judgment  against 
the  defendants,  the  Investment  Company  directly,  and 
the  others  in  their  respective  capacities,  for  $3,000  and 
for  the  attorneys*  fees  as  indicated  above.  The  de- 
fendants appeal.  Modified. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Dolph,  Mallory,  Simon  <&  Oearin,  Messrs. 
Piatt  S  Piatt  and  Mr.  Palmer  L.  FcUes,  with  an  oral 
argument  by  Mr.  Joseph  Simon. 

For  respondent  there  was  a  brief  over  the  names 
of  Messrs.  Brewster  &  Mahafjie  and  Mr.  Richard 
W.  Montague,  with  oral  arguments  by  Mr.  William 
L.  Brewster  and  Mr.  Montague. 

BURNETT,  J.— One  of  the  principal  questions  to 
be  determined  is  whether  or  not  the  defendants  con- 
tracted to  pay  the  mortgage  and  whether  the  mort- 
gagee can  maintain  an  action  directly  against  them. 

1.  According  to  the  decisions  in  this  state,  where 
one  accepts  a  deed  which  not  only  recites  the  mortgage 
but  adds  that  the  grantee  assumes  it,  he  becomes  per- 
sonally liable  to  pay  the  mortgage :  Miles  v.  MUes,  6 
Or.  266,  269  (25  Am.  Eep.  522) ;  Walker  v.  Goldsmith, 
7  Or.  161,  181;  Haas  v.  Diidley,  30  Or.  355  (48  Pac. 
168) ;  Farmers'  National  Bank  y.  Gates,  33  Or.  388 
(54  Pac.  205,  72  Am.  St.  Eep.  724) ;  Hoffm^an  v.  Habig- 
horst,  49  Or.  379,  391  (89  Pac.  952,  91  Pac.  20).  It  is 
plain,  therefore,  that  the  acceptance  of  the  deeds  men- 
tioned, containing  the  clauses  already  quoted,  made 
May  and  the  Investment  Company  personally  liable  to 
pay  the  mortgage  debt 
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The  original  general  rule  was  that  one  who  is  not  a 
party  to  a  contract  cannot  bring  an  action  on  it  in  a 
court  of  law,  although  he  might  be  benefited  by  its  ful- 
fillment. The  leading  case  cited  by  the  defendants  is 
Keller  v.  Ashford,  133  U.  S.  610  (33  L.  Ed.  667, 10  Sup. 
Ct.  Eep.  494).  In  that  instance  one  Thompson  was 
the  owner  of  certain  realty  in  the  City  of  Washington. 
He  encumbered  it  by  trust  deeds  in  the  nature  of 
mortgages  and  at  the  instance  of  a  junior  mortgagee 
conveyed  it  to  Ashford,  with  a  clause  in  the  deed  as 
follows : 

**  Subject,  however,  to  certain  encumbrances  now 
resting  thereon,  payment  of  which  is  assumed  by  said 
party  of  the  second  part." 

After  foreclosing  the  mortgage  and  exhausting  the 
personal  assets  of  the  mortgagor,  the  holder  of  the 
note  secured  by  the  junior  mortgage  brought  her  bill 
in  equity  to  compel  the  grantee  of  the  mortgagor 
to  pay  the  deficiency.  The  trial  court  dismissed  the 
bill,  holding  that  Ashford  had  never  accepted  the  deed 
to  him  and  that  the  plaintiff's  remedy,  if  any,  was  at 
law.  After  disposing  of  the  question  about  the  ac- 
ceptance of  the  deed  by  Ashford,  adversely  to  him,  the 
court  said: 

*  *  The  case,  therefore,  stands  just  as  if  Ashford  had 
himself  received  a  deed  by  which  he  in  terms  agreed 
to  pay  a  mortgage  made  by  the  grantor.  In  such  a 
case,  according  to  the  general,  not  to  say  uniform,  cur- 
rent of  American  authority,  as  shown  by  the  cases  col- 
lected in  the  briefs  of  counsel,  the  mortgagee  is  en- 
titled in  some  form  to  enforce  the  agreement  against 
the  grantee ;  and  much  of  the  argument  at  the  bar  was 
devoted  to  the  question  whether  his  remedy  should  be 
at  law  or  in  equity.  Upon  the  question  whether  the 
mortgagee  could  sue  at  law  there  is  no  occasion  to  ex- 
amine the  conflicting  decisions  in  the  courts  of  tiie  sev- 
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aral  States,  because  it  is  clearly  settled  in  this  court 
that  he  could  not.*' 

The  court  there  worked  out  the  conclusion  that  the 
plaintiff  was  entitled  to  relief,  requiring  the  grantee 
to  pay  the  deficiency.  We  must  remember  that  this 
was  a  case  brought  in  the  nisi  prtus  courts  of  the  Dis- 
trict of  Columbia,  where  the  rule  of  the  United  States 
courts  prevails  respecting  remedies. 

In  later  cases,  notably  Willard  v.  Wood,  135  U.  S. 
309  (34  L.  Ed.  210, 10  Sup.  Ct.  Eep.  831),  the  principle 
was  applied  that  the  law  of  the  forum  governed  the 
remedy  and  that  as  the  litigation  in  that  suit  was  com- 
menced in  the  District  of  Columbia  the  remedy  would 
be  in  equity,  although  in  New  York,  where  the  contract 
was  made,  an  action  at  law  would  lie  by  the  mortgagee 
against  the  grantee  in  such  instances.  Afterwards, 
in  Union  Life  Ins.  Co.  v.  Hmford,  143  U.  S.  187,  190 
(36  L.  Ed.  118, 12  Sup.  Ct.  Rep.  437),  the  court  recog- 
nized the  condition  that  in  various  states  the  law  based 
upon  the  decisions  of  the  local  courts,  was  that  an 
action  could  be  maintained  under  such  circumstances 
and  that  it  was  riot  necessary  to  resort  to  equity  to 
enforce  the  right  mentioned.  It  was  applied  to  the 
contention  there  in  the  following  manner :  Under  the 
law  of  Illinois,  a  mortgagee  could  sue  the  grantee  di- 
rectly at  law.  The  corollary  to  this  proposition  was 
that  the  grantee  became  the  principal  debtor  and  the 
mortgagor  from  whom  he  had  received  the  title  was 
the  surety,  so  that  when  the  mortgagee  extended  the 
time  in  which  the  grantee  might  pay  the  debt,  it  re- 
leased the  mortgagor,  who  stood  as  a  surety  only. 
We  draw  from  these  decisions,  cited  by  the  defend- 
ants here,  this  doctrine,  that  when  the  grantee  of  a 
mortgagor  agrees  to  pay  the  mortgage  a  right  at  once 
arises  in  favor  of  the  mortgagee,  and  that  it  is  enf oroe- 
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able  according  to  the  remedy  afforded  by  the  lex  fori. 
The  effect  of  the  law  of  the  place  on  the  remedy  is  dis- 
cussed in  Gribson  v.  Victor  Talking  Machine  Co. 
(D.  C),  232  Fed.  225. 

Oregon  precedents  are  numerous  to  the  effect  that 
on  a  contract  properly  made  for  the  benefit  of  a  third 
person,  he  can  bring  an  action  directly  against  the 
promisor.  The  early  case  of  Baker  v.  Eglin,  11  Or. 
333  (8  Pac.  280),  recognized  the  liability  of  the  prom- 
isor to  the  third  person^  so  as  to  exonerate  the  former 
from  being  held  as  a  garnishee  in  the  action  of  other 
creditors  of  the  promisee.  The  case  does  not  make 
any  ruling  upon  the  remedy  by  which  the  third  person 
might  enforce  his  interest  in  that  contract,  but  in  the 
following  cases  the  doctrine  is  recognized  that  an 
action  at  law  would  lie :  Hughes  v.  Oregon  Ry,  <&  Nav. 
Co.,  11  Or.  437  (5  Pac.  206) ;  Schneider  v.  White,  12  Or. 
503  (8  Pac.  652) ;  Chrisman  v.  Staie  Ins.  Co.,  16  Or. 
283  (18  Pac.  466) ;  Washburn  v.  Interstate  Invest- 
ment Co.,  26  Or.  436  (36  Pac.  533,  38  Pac.  620) ;  FeW- 
man  v.  McGuire,  34  Or.  309  (55  Pac.  872) ;  MUes  v. 
Bowers,  49  Or.  429,  434  (90  Pac.  '905) ;  Hoffman  v. 
Habighorst,  49  Or.  379  (89  Pac.  952) ;  Oregon  Mill  A 
Grain  Co.  v.  Kirkpatrick,  66  Or.  21  (133  Pac.  69) ; 
Baker  City  Mercantile  Co.  v.  Idaho  Cement  Pipe  Co., 
67  Or.  372  (136  Pac.  23). 

It  is  said  in  13  0.  J.  705,  Section  815 : 

**In  most  of  the  states  the  English  doctrine  that 
where  a  person  makes  a  promise  to  another  for  the 
benefit  of  a  third  person  the  latter  cannot  maintain  an 
action  on  it  is  not  recognized  to  the  full  extent,  but  it 
is  held,  subject  to  the  qualifications  hereafter  stated, 
that  the  action  may  be  maintained.  This  is  now  the 
prevailing  doctrine  in  the  United  States*';  citing  a 
wealth  of  authorities. 
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But  it  is  not  every  agreement  to  discharge  an  obli- 
gation to  a  third  party  that  will  support  an  action  at 
law  by  the  latter.  The  principle  is  thus  stated  by  Mr. 
Chief  Justice  Bean  in  Washburn  v.  Interstate  Invest- 
ment Co.,  26  Or.  436,  441  (38  Pac.  620,  621) : 

*^The  prevailing  doctrine  in  this  country  undoubt- 
edly is  that,  where  one  person,  as  a  consideration  or 
part  consideration,  for  an  executed  contract,  promises 
another,  for  a  consideration  moving  from  him  to  pay 
or  discharge  some  legal  obligation  or  debt  due  from 
such  other  to  a  third  person,  the  latter,  although  a 
stranger  to  the  consideration,  and  not  an  immediate 
party  to  the  contract,  may  maintain  an  action  thereon, 
if  it  was  made  directly  and  primarily  for  his  benefit.  * ' 

In  Vrooman  v.  Turner,  69  N.  Y.  280  (25  Am.  Rep. 
195),  the  following  language  was  used,  and  approved 
in  KansGtS  City  Sewer  Pipe  Go,  v.  Thompson,  120  Mo. 
218  (25  S.  W.  522) : 

'*To  give  a  third  party  who  may  derive  a  benefit 
from  the  performance  of  the  prjomise,  an  action,  there 
must  be,  first,  an  intent  by  the  promisee  to  secure 
some  benefit  to  the  third  party,  and  second,  some  priv- 
ity between  the  two,  the  promisee  and  the  party  to  be 
benefited,  and  some  obligation  or  duty  owing  from  the 
former  to  the  latter  which  would  give  him  a  legal  or 
equitable  claim  to  the  benefit  of  the  promise,  or  an 
equivalent  from  him  personally.  *' 

2.  The  present  case  comes  within  the  doctrine  thus 
announced,  which,  we  think,  is  well  settled  by  the  au- 
thorities. The  stipulation  to  pay  the  mortgage  was 
for  the  benefit  of  the  holder  thereof,  directly.  There 
was  a  privity  between  the  mortgagor,  who  is  the  prom- 
isee, and  the  holder  of  the  mortgage,  resulting  from 
that  instrxmaent.  There  was  an  obligation  from  the 
original  mortgagor  to  the  mortgagee  to  pay;  hence, 
when  the  mortgagor  conveyed  his  property  to  May, 
who  assumed  the   mortgage,   at   once   an   obligation 
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arose  which,  under  our  precedents,  considering  the 
lex  fori,  could  be  enforced  by  an  action  at  law. 

The  defendants  cite  Parker  v.  Jeffery,  26  Or.  186 
(37  Pac,  712) ;  Washburn  v.  Interstate  Investment 
Co.,  26  Or.  436  (36  Pac.  533,  38  Pac.  620),  and 
Brower  Lumber  Co.  v.  Miller,  28  Or.  565  (43  Pac.  659, 
52  Am.  St.  Eep.  807).  Parker  v.  Jeffery  was  a  case  in 
which  a  contractor  had  given  a  bond  to  the  city  of 
Portland  to  pay  for  all  labor  and  materials  nsed  in 
the  construction  of  a  sewer.  This  occurred  before  our 
present  statute  on  that  subject  was  enacted.  No  par- 
ticular claim  of  any  individual  was  required  to  Be 
paid.  In  Washburn  v.  Interstate  Investment  Co.  the 
defendant  had  agreed  to  advance  to  a  certain  concern 
money  to  pay  the  latter 's  debts  without  specifying 
them,  and  not  to  exceed  a  certain  amount.  Similar 
circumstances  were  present  in  Brower  Lumber  Co.  v. 
Miller.  In  each  of  these  cases  nothing  passed  to  the 
promisor  from  the  promisee  in  which  the  third  party 
had  any  interest  or  to  which  he  had  any  claim.  This 
element,  which  otherwise  would  furnish  a  common 
bond  or  quasi  privity  among  the  three  parties,  was 
absent.  This  circumstance  differentiates  tbese  cases 
from  the  present  contention  and  those  like  it.  The 
mortgaged  property,  passing  from  the  mortgagor  to 
his  grantee,  in  which  the  third  party  has  an  interest 
by  virtue  of  his  mortgage,  puts  the  instant  case  in  the 
class  recognized  by  the  quoted  language  of  this  court 
in  the  Washburn  case. 

3.  One  reason  given  by  the  courts  which  refuse  to 
enforce  such  an  obligation  except  in  equity  is  that  the 
immediate  parties  to  the  agreement  could  annul  the 
same,  but  that  matter  is  controlled  by  this  doctrine, 
that  such  a  contract  cannot  be  rescinded  by  the  parties 
thereto  after  it  has  been  acted  upon  or  accepted  by  the 
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third  party :  Davis  v.  Calloway,  30  Ind.  112  (95  Am. 
Dec.  671);  Dodge  v.  Moss,  82  Ky.  441;  Pecquet  v. 
Pecquet,  17  La.  Ann.  204;  Mitchell  v.  Cooley,  5  Eob. 
(La.)  240;  Gifford  v.  Corrigan,  117  N.  Y.  257  (22  N.  E. 
756,  15  Am.  St.  Eep.  508,  6  L.  R.  A.  610) ;  Putney  v, 
Farnham,  27  Wis.  187  (9  Am.  Rep.  459). 

4.  Bringing  an  action  by  the  mortgagee  on  the  con- 
tract for  his  benefit  is  an  acceptance  thereof  by  him : 
Taylor  v.  Ingersoll,  18  Colo.  App.  272  (71  Pac.  398) ; 
McCoy  V.  McCoy,  32  Ind.  App.  38  (69  N.  E.  193,  102 
Am.  St.  Rep.  223) ;  Motley  v.  Manufacturers^  Ins.  Co.f 
29  Me.  337  (50  Am.  Dec.  591) ;  Warren  v.  Batchelder, 
16  N.  H.  580;  Zweitusch  v.  Becker,  153  Wis.  213  (140 
N.  W.  1056) ;  Gilbert  Paper  Co.  v.  Whiting  Paper  Co., 
123  Wis.  472  (102  N.  W.  20).  If  the  rescission  of  the 
contract  by  Jacobs  had  been  mooted  here  it  is  fore- 
closed by  the  institution  of  this  action  which  makes  it 
impossible  now  to  abrogate  it  without  the  consent  of 
the  plaintiff. 

5.  We  cannot  sanction  the  defense  to  the  effect  that 
no  claim  had  been  presented  to  May's  guardian  or  to 
his  executors.  We  remember  that  he  died  after  the 
commencement  of  the  action.    It  is  said  in  Section  38, 

L.  0.  L. : 

**No  action  shall  abate  by  the  death,  marriage  or 
other  disability  of  a  party,  or  by  the  transfer  of  any 
interest  therein,  if  the  cause  of  the  action  survive  or 
continue.  In  case  of  the  death,  marriage  or  other  dis- 
ability of  a  party,  the  court  may  at  any  time  within 
one  jrear  thereafter,  on  motion,  allow  the  action  to  be 
contmued  by  or  against  his  personal  representatives 
or  successors  in  interest.'* 

6.  The  effect  of  sustaining  this  defense  as  pleaded 
would  be  to  abate  the  action,  which  the  statute  just 
quoted  says  shall  not  happen  on  the  death  of  a  party. 
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It  is  not  required  that  a  claim  shall  be  presented  to  a 
guardian.  Strictly  speaking,  indeed,  he  is  not  a  party 
to  the  action.  It  is  properly  brought  directly  against 
his  ward,  who  must  appear  by  guardian. 

7,8.  The  second  defense  to  the  effect  that  neither 
May  nor  the  Investment  Company  ever  entered  into 
any  Contract  or  agreement  with  the  plaintiff  to  pay  it 
any  sum  of  money  whatever,  is  sham,  in  the  legal  sense 
because  as  the  record  discloses,  the  acceptance  of  the 
deed  drawn  in  the  form  stated,  amounts  to  a  contract 
to  pay  the  mortgage  to  the  holder  thereof.  Again,  the 
offer  pleaded  in  the  third  separate  answer  to  convey 
to  the  plaintiff  the  property  in  satisfaction  of  the 
deed,  cannot  be  sustained  as  a  defense,  because  that 
is  not  according  to  the  terms  of  the  contract.  The 
agreement  is  for  payment,  which  means  the  delivery 
of  money  to  the  payee  in  discharge  of  the  debt.  The 
plaintiff  cannot  be  compelled  to  accept  the  land  in 
satisfaction  of  its  claim,  any  more  than  it  could  be  re- 
quired to  accept  municipal  bonds  or  a  band  of  cattle. 
The  demurrer  to  these  three  separate  defenses  was 
properly  sustained. 

The  finding  of  the  court  was  that  the  original  mort- 
gagor, by  the  terms  of  the  mortgage,  '*  covenanted 
and  agreed  to  pay  all  sums  of  money,  the  principal 
and  interest  specified  in  said  promissory  note  at  the 
time  therein  designated.*'  We  remember  that  in  the 
deed  from  Jacobs  to  May  the  phrase  was  that : 

**The  grantee  herein  in  part  consideration  for  this 
conveyance  assumes  payment  of  the  $40,000  unpaid 
balance  of  the  first  of  said  mortgages  and  the  interest 
accrued  and  to  accrue  thereon.*' 

No  allusion  is  made  to  the  note  or  to  any  of  its  in- 
cidentals«    The  agreement  is  to  pay  the  mortgage  and 
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the  action  at  law  against  the  present  defendant  is 
really  upon  that  stipulation. 

**If  the  mortgage  contains  a  covenant  to  pay  the 
debt  secured,  although  there  be  no  note,  bond,  or  other 
separate  evidence  or  acknowledgment  of  the  debt,  the 
mortgagor  is  personally  liable,  and  an  action  of  debt 
will  lie  on  the  covenant  *^  27  Cyc.  1081. 

9, 10.  In  assuming  the  payment  of  the  mortgage  the 

covenant  therein  as  distinguished  from  the  separate 
personal  note,  was  the  measure  of  the  grantee's  duty. 
The  obligation  assumed  by  him  must  be  construed  ac- 
cording to  its  terms  and  is  not  to  be  enlarged  beyond 
them.  The  present  grantees  did  not  agree  to  respond 
directly  to  the  conditions  of  the  note,  but  only  to  the 
mortgage,  which  latter  instrument  does  not  directly 
bind  them  to  pay  more  than  the  principal  and  interest 
of  the  note,  hence  the  attorneys'  fee  must  be  laid  out 
of  the  case,  although  the  note  itself  is  quoted  in  the 
complaint.  In  that  respect,  strictly  speaking,  the 
judgment  is  not  in  conformity  with  the  findings  of 
fact,  but,  as  stated  in  MUes  v.  Bowers,  49  Or.  429,  435 
(90  Pac,  905,  907): 

*  *  The  conclusion  of  law  found  by  the  court  not  being 
deducible  from  its  findings  of  facts,  the  judgment 
based  thereon  cannot  stand ;  but,  the  facts  found  being 
suflScient  to  support  a  judgment  in  plaintiff's  favor,  it 
is  the  better  practice  for  this  court  to  correct  the  con- 
clusions of  law  by  directing  what  judgment  shall  be 
entered:  Coulter  v.  Portland  Trust  Co.,  20  Or.  469  (26 
Pac.  565,  27  Pac.  266) ;  Pacific  Lumber  Co.  v.  Prescott, 
40  Or.  374  (67  Pac.  207,  416)." 

**  Where  an  installipent  of  interest  on  the  note  or 
bond  secured  by  a  mortgage  falls  due  and  remains  un- 
paid, without  precipitating  a  maturity  of  the  entire 
debt,  an  action  may  be  maintained  to  recover  such  in- 
stallment, independently  of  the  mortgage,  unless  such 
a  course  is  forbidden  by  the  statute":  27  Cyc  1277. 
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11.  On  the  authority  of  Hicks  v.  Hamilton,  144  Mo. 
495  (46  S.  W.  432,  66  Am.  St.  Eep.  431),  the  contention 
is  made  that  the  Investment  Company  is  a  remote 
grantee  and  as  such  is  not  liable  here.  In  that  case 
the  mortgagor  conveyed  his  land  merely  **  subject  to 
the  mortgage'*  without  requiring  his  grantee  to  as- 
sume or  pay  the  encumbrance.  The  latter  in  turn 
deeded  the  tract  to  another  by  an  indenture  which  re- 
quired that  grantee  to  '^assume  and  pay  the  mort- 
gage.*' Thus  the  continuity  of  personal  liability  was 
interrupted  so  that  its  chain  did  not  unite  the  original 
mortgagee  with  the  ultimate  grantee  and  for  this  rea- 
son it  was  held  that  the  latter  was  not  directly  liable 
to  the  former.  The  case  at  bar  is  different  because 
the  clause  assuming  and  agreeing  to  pay  the  mortgage 
is  common  to  both  successive  conveyances,  which  con- 
stitutes an  unbroken  sequence  of  personal  liability 
from  the  original  mortgagors  down  to  the  last  grantee. 
Of  course  there  can  be  but  one  satisfaction  of  the  de- 
mand, although  both  grantees  are  liable. 

The  result  is  that  the  judgment  is  modified  by  allow- 
ing the  plaintiff  to  recover  from  the  defendants  the 
sum  of  $3,000,  without  any  attorneys*  fees. 

Modified. 

MgBbide,  C.  J.,  and  Bbkson  and  Habris,  JJ.,  con- 
cur. 
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MEECHANT  v.  SMITH-POWERS  LOGGING  CO. 

(178  Pac.  939.) 

Tnutf— Bealty  Held  In  Name  of  Partner— Interests  of  Partnership. 

1.  Where  title  to  realty  acquired  by  or  for  a  partnership  is  taken 
in  the  name  of  one  of  the  partners,  there  is  a  resulting  trust  in 
favor  of  the  partnership  which  may  be  established  by  parol  evidence, 
so  that  the  land  may  be  charged  with  the  Interest  of  the  partnership. 

Partnership— Partnerdilp  Bealty— Intent. 

2.  Whether  realty  purchased  with  partnership  funds  was  purchased 
as  partnership  or  individual  property  depends  upon  the  intention  of 
the  parties  as  manifested  by  all  the  surrounding  circumstances  and 
use  to  be  made  of  it. 

Partnersbip—Bealty— Purchase  With  Funds  of  FimL 

3.  Where  realty  is  purchased  with  partnership  funds  for  partner- 
ship purposes  and  is  appropriated  to  partnership  uses  or  entered  and 
carried  in  the  assets  of  the  firm  as  partnership  assets,  equity  regards 
it  as  partnership  property  without  regard  to  the  name  in  which  the 
legal  title  is  taken. 

Partnership — ^Deed  by  Member  to  the  Firm— Effect. 

4.  Tract  of  land  embraced  in  deed  to  plaintiffs'  testator  held  pur- 
chased for  use  and  benefit  of  a  partnership  of  which  testator  was  a 
member,  paid  for  by  money  of  and  used  for  benefit  of  the  firm,  so 
that  deed  by  testator  to  a  member  conveyed  all  right  and  title  of 
testator. 

[As  to  partnership  in  real  property,  see  notes  in  13  Am.  ]>ee. 
646;  ZJ  Am.  Bep.  270;  54  Am.  Eep.  792;  48  Am.  St.  Bep.  62«] 

From  Coos :  George  F.  Skipwobth,  Judge. 

Department  2. 

The  plaintiffs  are  the  heirs  at  law  of  Charles  H. 
Merchant,  who  died  testate  on  July  26,  1906,  and  for 
cause  of  suit  they  allege  that  on  August  21,  1883,  the 
State  of  Oregon^  duly  conveyed  to  Charles  H.  Mer- 
chant a  tract  of  land  at  the  mouth  of  Coos  Eiver  in 
Coos  County,  containing  21.62  acres;  that  said  lands 
are  all  unseated,  unimproved,  vacant  and  unoccupied 
and  not  in  the  actual  possession  of  any  person,  and 
have  so  been  ever  since  this  conveyance  j  that  the 
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defendant  denies  the  plaintiffs'  ownership,  title  and 
right  to  the  possession  thereof  and  claims  that  it  is  the 
owner,  *'bnt  upon  what  right  or  authority  the  defend- 
ant so  predicates  its  claim,  plaintiffs  have  no  knowl- 
edge and  are  therefore  nnable  to  state*';  that  snch 
claim  so  made  by  the  defendant  is  ''false,  unfounded 
and  without  right";  that  the  denial  of  plaintiffs'  title 
and  the  claim  and  pretense  of  complete  ownership  of 
said  lands  by  the  defendant  have  prevented  ' '  and  in  the 
future  will  prevent  the  plaintiffs  from  selling  or  other- 
wise enjoying  their  estate  in  said  lands";  and  that: 

"The  plaintiffs  have  suffered  great  and  irreparable 
damage  and  will  suffer  further  damage  in  the  future 
by  the  said  unlawful  acts  of  the  defendant,  the  nature 
and  extent  of  which  is  difficult  to  state  and  impossible 
to  prove  accurately ;  and  they  have  no  plain,  speedy  or 
adequate  remedy  at  law. ' ' 

Wherefore  plaintiffs  pray  that  the  defendant  be 
required  to  set  forth  its  claim ;  that  such  claim  be  held 
for  naught;  that  the  plaintiffs  be  decreed  to  be  the 
owners  and  entitled  to  the  possession  of  the  lands  and 
that  their  title  be  forever  quieted  against  any  claim  of 
the  defendant. 

The  defendant  filed  an  answer  in  which  it  admitted 
that  the  State  of  Oregon  had  executed  the  deed  of  the 
lands  to  Charles  H.  Merchant  as  alleged ;  that  it  denied 
plaintiffs'  ownership  thereof  and  claimed  to  be  the 
owner  of  such  lands;  and  denied  that  they  were 
vacant,  unseated,  unimproved  or  unoccupied,  alleging 
that  for  a  long  time  they  had  been  in  the  possession 
of  the  defendant  and  were  improved,  occupied  and  in- 
closed by  log  booms  owned  and  operated  by  the  defend- 
ant. 

Further  answering,  the  defendant  alleges  that  on 
August  21, 1883,  and  for  a  long  time  prior  thereto  and 
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thereafter  the  said  Charles  H.  Merchant  was  a  co- 
partner with  one  E.  B.  Dean  and  one  David  Wilcox, 
doing  business  under  the  firm  name  and  style  of  E.  B. 
Dean  &  Company,  which  was  engaged  in  conducting 
a  sawmill,  a  general  store  and  allied  enterprises  at 
and  near  the  City  of  Marshfield  in  Coos  County,  and  in 
operating  a  log  boom  at  the  mouth  of  the  Coos  River, 
upon  and  over  the  lands  described  in  the  complaint; 
that  the  lands  so  described  were  used  and  used  only 
in  connection  with  and  as  a  part  of  said  log  boom  and 
were  purchased  with  partnership  funds ;  that  the  legal 
title  to  said  real  property  was  never  of  record  in  the 
name  of  the  partnership  but  was  held  in  the  names  of 
the  various  members  thereof  and  in  the  name  of  single 
members.  The  defendant  claims  that  although  the 
land  in  question  was  bought  by  Charles  H.  Merchant, 
at  all  times  while  he  held  the  record  title  thereto  he 
held  it  as  trustee  and. in  trust  for  the  partnership; 
that  on  October  31,  1892,  he  was  the  owner  of  an  un- 
divided one-eighth  interest  therein  and  on  that  date 
conveyed  all  of  his  interest  to  E.  B.  Dean;  that  by 
mesne  conveyances  the  title  to  said  property  was  duly 
transferred  to  the  defendant  and  that  by  reason 
thereof,  at  the  commencement  of  this  suit  it  was  the 
owner  and  held  the  fee  simple  absolute  title  to  said 
lands,  and  for  a  long  time  prior  thereto  it  was  and 
now  is,  in  possession  of  the  same  and  entitled  to  the 
possession  thereof. 

The  defendant  further  avers  that  at  the  time  of  the 
execution  of  the  deed  from  Merchant  to  E.  B.  Dean, 
the  latter  with  David  Wilcox  entered  into  the  open, 
adverse,  hostile  and  exclusive  possession  of  the  said 
premises  and  have  ever  since  maintained  the  exclusive 
possession  thereof  and  have  erected  a  substantial  in- 
closure  upon  and  about  said  lands ;  that  since  October 
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31,  1892,  neither  Merchant  nor  any  of  the  plaintiflfs 
has  ever  been  seised  or  possessed  of  said  premises, 
and  that  the  plaintiflfs  are  barred  of  any  right,  title  or 
interest  therein.  It  is  alleged  by  the  defendant  that 
since  the  above  date  it  and  its  predecessors  in  interest 
have  at  all  times  claimed  to  own  the  said  lands  to 
the  exclusion  of  Merchant  or  either  of  the  plaintiflfs, 
and  have  at  all  times  exercised  exclusive  control  over 
the  property,  within  the  knowledge  of  Charles  H.  Mer- 
chant and  the  plaintiflfs;  that  since  that  time  Charles 
H.  Merchant  and  the  plaintiflfs  at  all  times  acquiesced 
in  and  acknowledged  such  ownership  and  that  the 
plaintiflfs  have  been  guilty  of  grave  laches  and  should 
not  be  allowed  to  claim  or  assert  any  title  in  the  tract 
in  question.  The  defendant  also  alleges  that  since 
the  execution  of  the  deed  of  October  31,  1892,  E.  B. 
Dean  and  David  Wilcox  and  their  successors  in  inter- 
est have  openly  sold  and  conveyed  said  lands  to  their 
successors  in  interest,  who  entered  into  the  possession 
with  full  knowledge  and  without  any  objection  of  the 
plaintiflfs;  that  after  that  date  Charles  H.  Merchant 
participated  in  the  management  of  the  Dean  Lumber 
Company  and  treated  said  lands  as  the  property  of 
that  company  and  not  of  himself,  and  that  by  his  con- 
duct his  heirs  are  now  estopped  to  set  up  or  claim  any 
interest  in  the  said  lands. 

It  is  further  alleged  that  it  was  the  intention  of  the 
parties  to  the  deed  of  October  31,  1892,  that  Charles 
H.  Merchant  should  convey  to  E.  B.  Dean  all  of  his 
right,  title  and  interest  in  or  to  the  said  lands;  that 
by  inadvertence  and  mutual  mistake  the  same  were  not 
more  particularly  described;  that  the  defendant  pur- 
chased the  property  in  good  faith  and  without  any 
knowledge  of  plaintiffs'  claim  and  that  it  has  made 
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thereafter  the  said  Charles  H.  Merchant  was  a  co- 
partner with  one  E.  B.  Dean  and  one  David  Wilcox, 
doing  business  under  the  firm  name  and  style  of  E.  B. 
Dean  &  Company,  which  was  engaged  in  conducting 
a  sawmill,  a  general  store  and  allied  enterprises  at 
and  near  the  City  of  Marshfield  in  Coos  County,  and  in 
operating  a  log  boom  at  the  mouth  of  the  Coos  River, 
upon  and  over  the  lands  described  in  the  complaint; 
that  the  lands  so  described  were  used  and  used  only 
in  connection  with  and  as  a  part  of  said  log  boom  and 
were  purchased  with  partnership  funds ;  that  the  legal 
title  to  said  real  property  was  never  of  record  in  the 
name  of  the  partnership  but  was  held  in  the  names  of 
the  various  members  thereof  and  in  the  name  of  single 
members.  The  defendant  claims  that  although  the 
land  in  question  was  bought  by  Charles  H.  Merchant, 
at  all  times  while  he  held  the  record  title  thereto  he 
held  it  as  trustee  and. in  trust  for  the  partnership; 
that  on  October  31,  1892,  he  was  the  owner  of  an  un- 
divided one-eighth  interest  therein  and  on  that  date 
conveyed  all  of  his  interest  to  E.  B.  Dean;  that  by 
mesne  conveyances  the  title  to  said  property  was  duly 
transferred  to  the  defendant  and  that  by  reason 
thereof,  at  the  commencement  of  this  suit  it  was  the 
owner  and  held  the  fee  simple  absolute  title  to  said 
lands,  and  for  a  long  time  prior  thereto  it  was  and 
now  is,  in  possession  of  the  same  and  entitled  to  the 
possession  thereof. 

The  defendant  further  avers  that  at  the  time  of  the 
execution  of  the  deed  from  Merchant  to  E.  B.  Dean, 
the  latter  with  David  Wilcox  entered  into  the  open, 
adverse,  hostile  and  exclusive  possession  of  the  said 
premises  and  have  ever  since  maintained  the  exclusive 
possession  thereof  and  have  erected  a  substantial  in- 
closure  upon  and  about  said  lands ;  that  since  October 
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31,  1892,  neither  Merchant  nor  any  of  the  plaintiffs 
has  ever  been  seised  or  possessed  of  said  premises, 
and  that  the  plaintiffs  are  barred  of  any  right,  title  or 
interest  therein.  It  is  alleged  by  the  defendant  that 
since  the  above  date  it  and  its  predecessors  in  interest 
have  at  all  times  claimed  to  own  the  said  lands  to 
the  exclusion  of  Merchant  or  either  of  the  plaintiffs, 
and  have  at  all  times  exercised  exclusive  control  over 
the  property,  within  the  knowledge  of  Charles  H.  Mer- 
chant and  the  plaintiffs;  that  since  that  time  Charles 
H.  Merchant  and  the  plaintiffs  at  all  times  acquiesced 
in  and  acknowledged  such  ownership  and  that  the 
plaintiffs  have  been  guilty  of  grave  laches  and  should 
not  be  allowed  to  claim  or  assert  any  title  in  the  tract 
in  question.  The  defendant  also  alleges  that  since 
the  execution  of  the  deed  of  October  31,  1892,  E.  B. 
Dean  and  David  Wilcox  and  their  successors  in  inter- 
est have  openly  sold  and  conveyed  said  lands  to  their 
successors  in  interest,  who  entered  into  the  possession 
with  full  knowledge  and  without  any  objection  of  the 
plaintiffs;  that  after  that  date  Charles  H.  Merchant 
participated  in  the  management  of  the  Dean  Lumber 
Company  and  treated  said  lands  as  the  property  of 
that  company  and  not  of  himself,  and  that  by  his  con- 
duct his  heirs  are  now  estopped  to  set  up  or  claim  any 
interest  in  the  said  lands. 

It  is  further  alleged  that  it  was  the  intention  of  the 
parties  to  the  deed  of  October  31,  1892,  that  Charles 
H.  Merchant  should  convey  to  E.  B.  Dean  all  of  his 
right,  title  and  interest  in  or  to  the  said  lands;  that 
by  inadvertence  and  mutual  mistake  the  same  were  not 
more  particularly  described;  that  the  defendant  pur- 
chased the  property  in  good  faith  and  without  any 
knowledge  of  plaintiffs'  claim  and  that  it  has  made 
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thereafter  the  said  Charles  H.  Merchant  was  a  co- 
partner with  one  E.  B.  Dean  and  one  David  Wilcox, 
doing  business  under  the  firm  name  and  style  of  E.  B. 
Dean  &  Company,  which  was  engaged  in  conducting 
a  sawmill,  a  general  store  and  allied  enterprises  at 
and  near  the  City  of  Marshfield  in  Coos  County,  and  in 
operating  a  log  boom  at  the  mouth  of  the  Coos  Eiver, 
upon  and  over  the  lands  described  in  the  complaint; 
that  the  lands  so  described  were  used  and  used  only 
in  connection  with  and  as  a  part  of  said  log  boom  and 
were  purchased  with  partnership  funds ;  that  the  legal 
title  to  said  real  property  was  never  of  record  in  the 
name  of  the  partnership  but  was  held  in  the  names  of 
the  various  members  thereof  and  in  the  name  of  single 
members.  The  defendant  claims  that  although  the 
land  in  question  was  bought  by  Charles  H.  Merchant, 
at  all  times  while  he  held  the  record  title  thereto  he 
held  it  as  trustee  and, in  trust  for  the  partnership; 
that  on  October  31,  1892,  he  was  the  owner  of  an  un- 
divided one-eighth  interest  therein  and  on  that  date 
conveyed  all  of  his  interest  to  E.  B.  Dean;  that  by 
mesne  conveyances  the  title  to  said  property  was  duly 
transferred  to  the  defendant  and  that  by  reason 
thereof,  at  the  commencement  of  this  suit  it  was  the 
owner  and  held  the  fee  simple  absolute  title  to  said 
lands,  and  for  a  long  time  prior  thereto  it  was  and 
now  is,  in  possession  of  the  same  and  entitled  to  the 
possession  thereof. 

The  defendant  further  avers  that  at  the  time  of  the 
execution  of  the  deed  from  Merchant  to  E.  B.  Dean, 
the  latter  with  IJavid  Wilcox  entered  into  the  open, 
adverse,  hostile  and  exclusive  possession  of  the  said 
premises  and  have  ever  since  maintained  the  exclusive 
possession  thereof  and  have  erected  a  substantial  in- 
closure  upon  and  about  said  lands ;  that  since  October 
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31,  1892,  neither  Merchant  nor  any  of  the  plaintiflfs 
has  ever  been  seised  or  possessed  of  said  premises, 
and  that  the  plaintiffs  are  barred  of  any  right,  title  or 
interest  therein.  It  is  alleged  by  the  defendant  that 
since  the  above  date  it  and  its  predecessors  in  interest 
have  at  all  times  claimed  to  own  the  said  lands  to 
the  exclusion  of  Merchant  or  either  of  the  plaintiffs, 
and  have  at  all  times  exercised  exclusive  control  over 
the  property,  within  the  knowledge  of  Charles  H.  Mer- 
chant and  the  plaintiffs;  that  since  that  time  Charles 
H.  Merchant  and  the  plaintiffs  at  all  times  acquiesced 
in  and  acknowledged  such  ownership  and  that  the 
plaintiffs  have  been  guilty  of  grave  laches  and  should 
not  be  allowed  to  claim  or  assert  any  title  in  the  tract 
in  question.  The  defendant  also  alleges  that  since 
the  execution  of  the  deed  of  October  31,  1892,  E.  B. 
Dean  and  David  Wilcox  and  their  successors  in  inter- 
est have  openly  sold  and  conveyed  said  lands  to  their 
successors  in  interest,  who  entered  into  the  possession 
with  full  knowledge  and  without  any  objection  of  the 
plaintiffs;  that  after  that  date  Charles  H.  Merchant 
participated  in  the  management  of  the  Dean  Lumber 
Company  and  treated  said  lands  as  the  property  of 
that  company  and  not  of  himself,  and  that  by  his  con- 
duct his  heirs  are  now  estopped  to  set  up  or  claim  any 
interest  in  the  said  lands. 

It  is  further  alleged  that  it  was  the  intention  of  the 
parties  to  the  deed  of  October  31,  1892,  that  Charles 
H.  Merchant  should  convey  to  E.  B.  Dean  all  of  his 
right,  title  and  interest  in  or  to  the  said  lands;  that 
by  inadvertence  and  mutual  mistake  the  same  were  not 
more  particularly  described;  that  the  defendant  pur- 
chased the  property  in  good  faith  and  without  any 
knowledge  of  plaintiffs'  claim  and  that  it  has  made 
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thereafter  the  said  Charles  H.  Merchant  was  a  co- 
partner with  one  E.  B.  Dean  and  one  David  Wilcox, 
doing  business  under  the  firm  name  and  style  of  E.  B. 
Dean  &  Company,  which  was  engaged  in  conducting 
a  sawmill,  a  general  store  and  allied  enterprises  at 
and  near  the  City  of  Marshfield  in  Coos  County,  and  in 
operating  a  log  boom  at  the  mouth  of  the  Coos  River, 
upon  and  over  the  lands  described  in  the  complaint; 
that  the  lands  so  described  were  used  and  used  only 
in  connection  with  and  as  a  part  of  said  log  boom  and 
were  purchased  with  partnership  funds ;  that  the  legal 
title  to  said  real  property  was  never  of  record  in  the 
name  of  the  partnership  but  was  held  in  the  names  of 
the  various  members  thereof  and  in  the  name  of  single 
members.  The  defendant  claims  that  although  the 
land  in  question  was  bought  by  Charles  H.  Merchant, 
at  all  times  while  he  held  the  record  title  thereto  he 
held  it  as  trustee  andjn  trust  for  the  partnership; 
that  on  October  31,  1892,  he  was  the  owner  of  an  un- 
divided one-eighth  interest  therein  and  on  that  date 
conveyed  all  of  his  interest  to  E.  B.  Dean;  that  by 
mesne  conveyances  the  title  to  said  property  was  duly 
transferred  to  the  defendant  and  that  by  reason 
thereof,  at  the  commencement  of  this  suit  it  was  the 
owner  and  held  the  fee  simple  absolute  title  to  said 
lands,  and  for  a  long  time  prior  thereto  it  was  and 
now  is,  in  possession  of  the  same  and  entitled  to  the 
possession  thereof. 

The  defendant  further  avers  that  at  the  time  of  the 
execution  of  the  deed  from  Merchant  to  E.  B.  Dean, 
the  latter  with  David  Wilcox  entered  into  the  open, 
adverse,  hostile  and  exclusive  possession  of  the  said 
premises  and  have  ever  since  maintained  the  exclusive 
possession  thereof  and  have  erected  a  substantial  in- 
closure  upon  and  about  said  lands;  that  since  October 
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31,  1892,  neither  Merchant  nor  any  of  the  plaintiffs 
has  ever  been  seised  or  possessed  of  said  premises, 
and  that  the  plaintiffs  are  barred  of  any  right,  title  or 
interest  therein.  It  is  alleged  by  the  defendant  that 
since  the  above  date  it  and  its  predecessors  in  interest 
have  at  all  times  claimed  to  own  the  said  lands  to 
the  exclusion  of  Merchant  or  either  of  the  plaintiffs, 
and  have  at  all  times  exercised  exclusive  control  over 
the  property,  within  the  knowledge  of  Charles  H.  Mer- 
chant and  the  plaintiffs;  that  since  that  time  Charles 
H.  Merchant  and  the  plaintiffs  at  all  times  acquiesced 
in  and  acknowledged  such  ownership  and  that  the 
plaintiffs  have  been  guilty  of  grave  laches  and  should 
not  be  allowed  to  claim  or  assert  any  title  in  the  tract 
in  question.  The  defendant  also  alleges  that  since 
the  execution  of  the  deed  of  October  31,  1892,  E.  B. 
Dean  and  David  Wilcox  and  their  successors  in  inter- 
est have  openly  sold  and  conveyed  said  lands  to  their 
successors  in  interest,  who  entered  into  the  possession 
with  full  knowledge  and  without  any  objection  of  the 
plaintiffs;  that  after  that  date  Charles  H.  Merchant 
participated  in  the  management  of  the  Dean  Lumber 
Company  and  treated  said  lands  as  the  property  of 
that  company  and  not  of  himself,  and  that  by  his  con- 
duct his  heirs  are  now  estopped  to  set  up  or  claim  any 
interest  in  the  said  lands. 

It  is  further  alleged  that  it  was  the  intention  of  the 
parties  to  the  deed  of  October  31,  1892,  that  Charles 
H.  Merchant  should  convey  to  E.  B.  Dean  all  of  his 
right,  title  and  interest  in  or  to  the  said  lands;  that 
by  inadvertence  and  mutual  mistake  the  same  were  not 
more  particularly  described;  that  the  defendant  pur- 
chased the  property  in  good  faith  and  without  any 
knowledge  of  plaintiffs'  claim  and  that  it  has  made 
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improvements  thereon  to  the  reasonable  value  of 
$6,000. 

The  defendant  prays  for  a  decree  that  the  plaintiffs 
take  nothing  and  that  the  deed  of  October  31,  1892,  be 
reformed  by  specifically  describing  therein  the  metes 
and  bounds  of  the  lands  in  question. 

The  reply  denied  all  of  the  material  allegations  of 
the  answer.  A  trial  was  had  and  the  court  made  find- 
ings of  fact,  upon  which  it  entered  a  decree  to  the 
effect  that  the  plaintiffs'  suit  be  dismissed;  that  the 
defendant  is  the  owner  in  fee  simple  of  the  lands  con- 
veyed by  the  State  of  Oregon  to  Charles  H.  Merchant 
and  that  the  description  in  the  deed  which  he  executed 
to  E.  B.  Dean  on  October  31,  1892,  be  reformed  as 
to  metes  and  bounds.  The  plaintiffs  prosecute  this 
appeal.  Affibmbd. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Stoll  <&  Hodges  with  an  oral  argument  by  Mr. 
Wm.  T.  Stoll. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  John  D.  Goss,  Mr.  J.  C.  Kendall  and  Mr.  H.  8. 
Murphy,  with  an  oral  argument  by  Mr.  Goss. 

JOHNS,  J. — 1-3.  The  record  is  voluminous  and  ex- 
haustive briefs  were  presented.  Counsel  for  plain- 
tiffs made  an  able  and  ingenious  argument  and  their 
legal  principles  are  sound,  but  they  are  not  supported 
by  the  facts.  Under  our  view,  the  law  of  this  case  is 
well  stated  in  30  Cyc,  page  428,  where  it  is  said: 

''Where  title  to  real  property,  acquired  by  or  for  a 
partnership,  is  taken  in  the  name  of  one  of  the  part- 
ners, there  is  a  resulting  trust  in  favor  of  the  partner- 
ship, which  may  be  established  by  parol  evidence,  so 
that  the  land  may  be  charged  with  the  interest  of  the 
partnership.  •  • 
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''Whether  real  estate  purchased  with  partnership 
funds  was  purchased  as  partnership  or  individual 
property  depends  upon  the  intention  of  the  parties  as 
manifested  by  all  the  surrounding  circumstances  and 
the  use  to  be  made  of  it.  Where  real  estate  is  bought 
with  partnership  funds  for  partnership  purposes  and 
is  appropriated  to  partnership  uses,  or  entered  and 
carried  in  the  assets  of  the  firm  as  partnership  assets, 
equity  regards  it  as  partnership  propjerty  without  re- 
gard to  the  name  in  which  the  legal  title  is  taken,  but 
the  legal  title  is  left  undisturbed,  except  so  far  as  may 
be  necessary  to  protect  the  equitable  rights  of  the  re- 
spective parties/'     (Authorities.) 

• 

In  1873  E.  B.  Dean  and  David  Wilcox,  as  partners 
under  the  firm  name  of  E.  B.  Dean  &  Company,  sold 
an  undivided  one-eighth  interest  in  the  firm's  business 
to  Charles  H.  Merchant,  who  became  the  active  mana- 
ger of  the  firm  and  continued  as  such  until  1892.  In 
1882,  to  promote  an  increase  in  business,  he  conceived 
the  idea  of  erecting  a  log  boom  at  the  mouth  of  Coos 
Eiver,  for  the  purpose  of  receiving,  holding  and  dis- 
tributing logs  to  the  different  sawmills  on  Coos  Bay, 
and  to  that  end  the  firm  took  a  twenty-five  year  lease 
of  what  was  known  as  the  Holland  tract,  consisting  of 
17.39  acres  at  the  mouth  of  Coos  Eiver,  and  he  applied 
to  the  State  of  Oregon  to  purchase  another  tract  of 
21.62  acres  lying  above  and  adjoining  the  Holland 
tract.  The  application  was  made  in  his  name  and  the 
subsequent  deed  was  issued  to  him  by  the  state  on 
August  21,  1883.  It  appears  from  entries  in  the  firm 
books  made  on  that  identical  date  that  the  purchase 
was  made  with  the  firm's  money. 

After  obtaining  the  lease  and  the  deed  from  the 
state,  the  firm  entered  into  a  tentative  agreement  with 
Bemitt,  Calahan,  Wulff  and  Young,  who  were  then 
engaged  in  rafting  logs  to  the  mills  on  Coos  Bay,  in 
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and  by  which  a  boom  was  to  be  constructed  over  the 
lands  which  were  leased  and  acquired  from  the  state. 
The  raftsmen  were  required  to  operate  the  boom  and 
to  look  after  the  rafting,  catching  and  holding  of  logs 
and  the  distribution  thereof  to,  in  and  through  the 
boom,  for  which  they  were  to  make  a  charge  of  twenty- 
five  cents  per  thousand  feet,  which  was  to  be  divided 
equally  between  them  and  the  firm' of  E.  B.  Dean  & 
Company.  In  due  time  the  boom  was  constructed  and 
while  many  changes  were  made  in  the  personnel  of  the 
raftsmen,  it  was  jointly  operated  by  them  and  E.  B. 
Dean  &  Company  until  1903  or  1904,  when  it  was  taken 
over  by  the  Dean  Lumber  Company,  later  acquired  by 
Charles  A.  Smith  and  thereafter  by  the  defendant. 
During  the  time  the  boom  was  jointly  operated,  yearly 
repairs  were  made  thereon  and  charged  to  the  boom 
account  upon  the  books  of  the  firm,  where  a  record 
was  kept  of  the  receipts  and  expenses,  and  based 
thereon  settlements  were  made  from  time  to  time  be- 

m 

tween  the  firm  and  the  raftsmen. 

On  October  31, 1892>  Charles  H.  Merchant  and  Mary 
L.  Merchant,  his  wife,  in  consideration  of  $10  executed 
to  E.  B.  Dean  their  certain  deed  of  conveyance  by 
which  they  did  ''grant,  bargain  and  sell,  convey  and 
confirm  unto  the  said  party  of  the  second  part  and 
to  his  heirs  and  assigns  forever,  all  those  certain  lots, 
pieces  or  parcels  of  land  situate,  lying  and  being  in 
the  County  of  Coos,  State  of  Oregon, '^  and  among 
other  lands  therein  described  the  following : 

''The  tide  land  in  Sec.  24,  Township  25  South- 
Bange  13  West  Willamette  Meridian.  The  tide  land 
in  Sec.  19,  Township  25  South,  Range  12  West  Wil- 
lamette Meridian.  The  tide  land  fronting  lot  1  of  Sec. 
9,  Township  28  South,  Range  14  West  Willamette 
Meridian.  Particular  reference  is  hereby  made  for  a 
fuller  description  of  said  tide  lands  to  the  deeds  from 
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the  State  of  Oregon  therefor  as  on  record  in  the 
office  of  the  Recorder  of  the  County  of  Coos,  State  of 
Oregon.  ^ ' 

It  appears  from  the  plat  which  was  introduced  in 
evidence  that  the  21.62  acre  tract  purchased  from  the 
State  of  Oregon  in  1883  lies  in  both  sections  19  and  24, 
in  township  25  south  of  range  13  west  of  Willamette 
Meridian.  It  also  appears  from  the  record  that  at  the 
time  of  the  execution  of  the  deed  by  Merchant  to  Dean 
neither  of  them  owned  or  claimed  to  own  any  other 
tide-lands  in  section  19. 

After  the  execution  of  this  deed  E.  B.  Dean  &  Com- 
pany and  the  raftsmen  continued  to  use  the  21.62  acre 
tract  for  booming  purposes  in  the  same  manner  that 
it  was  formerly  used.  This  and  the  Holland  tract  are 
tide-lands  and  at  high  tide  are  overflowed  with  water. 
None  of  it  was  under  fence,  but  a  large  portion  of  it 
was  surrounded  with  piling  and  apparently  it  was  all 
encircled  by  the  boom.  When  the  tide  was  out,  on 
some  portions  of  the  land  the  logs  rested  on  the  mud 
flats,  and  when  the  tide  came  in,  they  floated  on  the 
top  of  the  water  which  covered  the  land. 

It  is  shown  by  the  record  that  after  Merchant  exe- 
cuted his  deed  to  Dean  and  retired,  the  firm  became 
involved  in  financial  difficulties  and  upon  an  order  of 
the  Circuit  Court  of  Coos  County  he  was  appointed 
receiver  of  the  firm  on  November  18,  1896;  that  after 
he  was  appointed,  together  with  the  raftsmen,  and  as 
such  receiver,  he  continued  to  use  and  operate  the 
boom  in  the  same  manner  that  it  was  formerly  worked. 

4.  Based  upon  a  careful  examination  of  the  record, 
we  hold  that  when  Charles  H.  Merchant  purchased 
the  21.62  acre  tract  from  the  State  of  Oregon,  it  was 
bought  for  the  use  and  benefit  of  E.  B.  Dean  &  Com- 
pany; that  the  purchase  price  was  paid  with  the 

91  Or.— 29 
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money  of  the  firm;  that  Merchant  took  and  held  the 
record  title  as  trustee  and  in  trust  for  the  benefit  of 
the  firm  and  that  by  his  deed  to  Dean  on  October  31, 
1892,  he  intended  to  convey  all  of  his  right,  title  and 
interest  in  the  lands  which  he  had  acquired  from  the 
state.  We  further  hold  that,  coupled  with  his  sub- 
sequent acts  and  the  surrounding  facts,  the  description 
contained  in  the  deed  was  sufficient  to  convey  a  good 
title  and  that  it  did  convey  to  Dean  all  of  the  right, 
title  and  interest  which  Merchant  then  had  in  or  to  the 
21.62  acre  tract. 
The  decree  of  the  Circuit  Court  is  affirmed. 

Affibmbd.    Bbhsabino  Dknibd. 

MoBbidb,  C.  J.,  and  Bean  and  Bennett,  JJ.,  concur. 


Argned  December  19,  1918,  affirmed  February  18,  rehearing^  denied 

March  18,  1919. 

GIESY  V.  MABION  COUNTY. 

(178  Pac.  598.) 

Highways — ProceedlngB  to  Establidi  Comity  Soad  —  Notice  —  SvilL- 
cioncy. 

1.  Where  petition  for  county  road,  irrespectiye  of  name  of  S.,  who 
made  affidavit  as  to  qualification  of  petitioners  and  signed  peution, 
was  subscribed  by  more  names  than  required  by  Section  6279,  L.  O.  L., 
it,  when  accompanied  by  proof  that  notices  signed  by  such  freeholders 
had  been  posted  as  required  by  Section  6280,  conferred  jurisdiction 
on  the  County  Court  to  proceed  notwithstanding  that  S.  did  not  sign 
notices. 

Highways — ^Petitionen. 

2.  It  is  the  duty  of  the  County  Court  upon  the  presentation  of 
jMtition  for  a  county  road  to  ascertain  if  the  same  is  signed  by  the 
requisite  number  of  qualified  petitioners,  and,  although  a  name  may 
be  rejected  if  a  sufficient  number  of  names  of  qualified  petitioners 
remain  on  the  petition,  the  presence  of  rejected  name  will  not  inyeli- 
date  the  petition. 

Hii^waye— EfltabllBhineiLt— Betnm  to  Wtit  of  Beylow— VaUdity. 

3.  On  writ  of  review  to  test  establishment  of  a  county  road,  re- 
view is  on  the  record  disclosed  by  the  return  to  the  writ,  and  the 
retarsy  when  duly  madei  wiU  be  taken  at  verity. 
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Hlsbways—Eatablltfimaiit— Notice. 

4.  The  fact  that,  according  to  one  date  in  affidavit  of  posting  of 
one  of  notices  for  county  road,  a  clerical  error,  such  notice  might 
haye  remained  posted  for  30  days  longer  than  required,  would  not 
detract  from  the  proof  or  finding  of  County  Court  to  effect  that 
notice  was  posted  continuously  for  30  days  prior  to  presentation  of 
petition  for  road. 

HlghwayB — Stfttate— Bepeal. 

5.  Laws  of  1913,  page  697,  providing  that  County  Court,  after 
filing  of  report  of  surveyor  or  viewers  of  road,  shall  fix  a  time  for 
hearing  report  and  cause  notice  to  be  given  owners  of  lands  to  be 
taken  for  such  road,  was  repealed  by  Laws  of  1917,  page  588. 

Statutes — Constrnctloii — Change  of  Establi^ed  Procedure. 

6.  The  established  practice  under  a  statute  should  not  be  changed 
except  by  the  clearly  expressed  will  of  the  lawmakers. 

[As  to  repeal  of  statutes  by  implication,  see  notes  in  14  Am. 
Dec.  209;  88  Axxt  St.  Bep.  271.} 

Higliways — ^EstabllBhittent — Dismissing  Wtit  of  Beyiew. 

7.  "Where  record  does  not  disclose  that  County  Court  exercised  its 
funetions  erroneously  or  exceeded  its  jurisdiction  to  the  injury  of 
any  substantial  right  of  the  plaintiff  in  ordering  establishment  of 
county  road  in  question,  judgment  dismissing  writ  of  review  was 
proper,  in  view  of  Section  605,  Ii.  O.  L. 

From  Marion:  Geobgb  G.  Bingham,  Judge. 

Department  1. 

This  is  a  writ  of  review  to  test  the  establishment  of 
a  county  road.  The  trial  court  dismissed  the  writ, 
and  plaintiff  appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs,  Pogue  <&  Page,  with  an  oral  argument  by  Mr. 
Myron  E.  Pogue. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  John  H.  McNary  and  Mr.  Max  Gehlhar, 
District  Attorney. 

BEAN,  J. — 1.  The  first  error  specified  in  the  peti- 
tion for  the  writ  is  that  the  notices  posted  were  in- 
sufficient for  the  reason  that  they  did  not  contain  all 
of  the  names  of  the  petitioners  for  the  road.    It  ap- 
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pears  from  the  return  to  the  writ  that  pursuant  to 
Section  6279,  L.  0.  L.,  the  petition  for  the  road  was 
signed  by  thirty  freeholders  residing  in  the  road  dis- 
trict wherein  the  proposed  road  was  petitioned  to  be 
laid  out  and  established.  That  in  conformity  with 
Section  6280,  L.  0.  L.,  the  notices  posted  each  con- 
tained the  names  of  the  same  number  of  such  freehold- 
ers. In  addition  to  such  signatures  John  W.  Schwa- 
bauer,  who  made,  an  affidavit  as  to  the  qualifications 
of  the  petitioners  after  the  completion  of  the  petition, 
also  signed  the  petition,  but  was  not  considered  as  a 
qualified  petitioner,  and  did  not  sign  the  notices,  there- 
fore plaintiff  contends  that  the  notices  do  not  conform 
to  the  statute. 

2.  Irrespective  of  the  name  of  **John  W.  Schwa- 
bauer,''  the  petition  was  subscribed  by  more  than 
the  number  of  qualified  petitioners  for  the  road  re- 
quired by  the  statute,  and  when  accompanied  by  proof 
that  notices  signed  by  such  freeholders  had  been 
posted  as  provided  by  statute,  conferred  jurisdiction 
upon  the  County  Court  to  proceed  in  the  matter 
notwithstanding  the  slight  variance  in  the  number 
of  names  on  the  petition  and  on  notices:  Bewley  v. 
Graves,  17  Or.  274  (20  Pac.  322).  In  the  ordinary 
course  of  procedure  in  such  matters,  it  might  often 
happen  that  a  person  who  is  not  a  qualified  petitioner 
for  a  county  road  would  sign  such  a  petition.  It  is 
the  duty  of  the  county  upon  the  presentation  of  such 
a  petition  to  ascertain  if  the  same  is  signed  by  the 
requisite  number  of  qualified  petitioners,  and  although 
a  name  thereon  might  be  rejecj;ed  as  disqualified,  if 
a  sufficient  number  of  names  of  freeholders  residing 
in  the  road  district,  or  district  where  the  proposed 
road  is  to  be  located  remain  on  the  petition,  the  pres- 
ence of  such  rejected  name  would  not  vitiate  the  peti- 
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tion  or  in  any  way  jeopardize  the  rights  of  interested 
party.  It  would  be  mere  surplusage.  The  road  no- 
tice was  suflScient  in  every  way  to  perform  its  usual 
function  and  inform  all  interested  parties  of  the  ap- 
plication that  would  be  made  to  the  County  Court  for 
the  laying  out  of  the  road;  Lord  v.  County  Commis- 
sioners, 105  Me.  556,  561  (75  Atl.  126,  18  Ann.  Cas. 
665). 

3.  It  is  specified  as  error  that  the  County  Court  did 
not  publicly  read  the  report  of  the  viewers  on  two  dif- 
ferent days  of  the  same  term  of  court.  The  return 
to  the  writ  shows  that  in  the  proceedings  in  the  road 
matter  it  is  recorded  in  the  County  Court  records  that 
the  '*  report  of  the  viewers  and  the  county  surveyor, 
aforesaid  having  been  publicly  read  on  two  different 
days  of  this  meeting  of  this  court,''  and  no  remon- 
strance, etc.,  having  been  filed.  Thus  the  record  does 
not  bear  out  the  claim  of  error  made  by  plaintiff. 

This  court  will  review  the  proceedings  in  the  County 
Court  upon  the  record  as  disclosed  by  the  return  to 
the  writ.  Such  return  when  duly  made  will  be  taken 
as  a  verity:  Douglas  County  Road  Co.  v.  Douglas 
Coimty,  6  Or.  299,  300;  French  v.  Harney  County,  33 
Or.  418  (54  Pac.  211).  This  is  not  a  proceeding  to  im- 
peach the  record  of  the  County  Court. 

4.  Error  is  predicated  on  the  affidavit  of  W.  J.  Cul- 
ver, of  the  posting  of  one  of  the  road  notices,  a  copy 
of  which  was  attached  to  the  affidavit,  ''at  the  place 
of  holding  the  County  Court  at  the  courthouse  in 
Salem  in  said  Marion  County  and  State  of  Oregon  on 
the  clerk 's  bulletin-board,  continuously  for  thirty  days 
prior  to  the  presentation  of  the  petition  herein,  to  wit : 
on  and  between  the  19th  day  of  February,  1917,  and 
the  6th  day  of  May,  1917.!'  This  affidavit  was  sworn 
to  on  April  6,'  1917. 
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It  appears  that  the  petition  and  proof  of  posting  of 
the  notices  were  filed  on  April  6,  1917.  It  is  shown 
and  the  County  Court  found  that  each  of  the  notices 
were  posted  for  thirty  days  previous  to  the  presenta- 
tion of  the  petition.  This  is  a  strict  compliance  with 
the  requirements  of  the  statute.  The  fact  that  accord- 
ing to  one  date  in  the  affidavit,  which  is  an  obvious 
clerical  error,  one  of  the  notices  might  have  remained 
posted  for  thirty  days  longer  time,  would  not  detract 
from  the  proof,  or  the  finding  of  the  County  Court  to 
the  effect  that  the  notice  was  posted  continuously  for 
the  thirty  days  prior  to  the  presentation  of  the  petition. 

5, 6.  It  is  urged  as  error  that  the  County  Court  gave 
no  notice  at  the  next  meeting  after  the  filing  of  the  re- 
port of  the  surveyor  or  viewers,  fixing  a  time  for  the 
hearing  of  the  report,  etc.,  **and  caused  no  notice  of 
any  such  hearing  to  be  given  the  owners,  lessees,  and 
encumbrancers  of  the  land  to  be  taken  for  such  road," 
as  provided  by  Chapter  347,  Laws  of  1913,  page  697. 
This  law  of  1913  made  provision  for  a  different  notice 
from  that  required  by  the  old  county  road  law. 
Neither  the  language  of  the  act  nor  the  general  scope 
of  the  same  indicates  that  the  notice,  therein  men- 
tioned should  be  given  in  addition  to  the  regular  no- 
tice, nor  in  place  thereof.  The  established  practice 
under  the  statute  should  not  be  changed  except  by  the 
clearly  expressed  will  of  the  lawmakers.  The  law  of 
1913  was  repealed  by  the  Laws  of  1917,  page  588. 

7.  The  record  does  not  disclose  that  the  County 
Court  exercised  its  functions  erroneously  or  exceeded 
its  jurisdiction  to  the  injury  of  any  substantial  right 
of  the  plaintiff  in  ordering  the  establishment  of  the 
county  road  in  question :  Section  605,  L.  0.  L ;  Hiiel  v. 
Wallowa  Coimty,  76  Or.  354,  360  (149  Pac  77). 
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The  judgment  of  the  lower  court  dismissing  the 
writ  is  therefore  affirmed. 

Apfibmbd.    Bbheabing  Denied. 

MoBbidb,  C.  J.,  and  Benson  and  Habbis,  JJ.,  concur. 


Argaed  February  26,  affirmed  March  18,  1919. 

CLABK  V.  JONES. 

(179  Pac.  272.) 

Master  and  Servant— Injury  to  Third  Penon— Antomolylle  Accident. 

1.  The  contention  that  the  relation  of  master  and  servant  was 
not  shown  between  the  defendants,  father  and  son,  must  be  over- 
ruled,  since  proof  of  the  father's  ownership  raises  the  presumption 
that  the  automobile  driven  by  the  son  was  driven  for  the  father's 
use  by  his  agent  or  servant. 

[As  to  liability  of  owner  of  automobile  for  acts  of  his  chauffeur 
or  agent,  see  notes  in  Ann.  Gas.  1914C,  1087:  Ann.  Oas.  1916 A, 
659.] 

Municipal  Oonwiratiops— Streeta— Acddenta— Kegllgence    laftet  Clear 
Chance — ^Evidence. 

2.  In  an  action  by  plaintiff  injured  by  an  automobile  running  from 
5  to  10  miles  an  hour  in  a  city  street  where  the  driver  saw  plaintiff 
more  than  100  feet  away  and  did  not  stop  car  or  give  signal,  evidence 
held  to  sustain  a  verdict  for  plaintiff  under  the  doctrine  of  last  clear 
chance. 

From  Marion:  Pbbcy  B.  EBiiLY,  Judge. 

Department  2. 

B.  E.  Jones  is  the  son  of  the  defendant  M.  L.  Jones. 
On  July  27,  1916,  about  2  p.  m.  the  plaintiff  alighted 
from  the  Chemeketa  Street  car  running  east  and  west 
on  State  Street  in  the  City  of  Salem,  at  the  intersection 
of  State  and  Commercial  Streets.  She  then  went  to 
the  southwest  comer  of  State  and  Commercial  Streets 
and  waited  on  the  curb  for  about  ten  minutes  to  take 
the  Commercial  Street  car  going  north  to  the  fair 
grounds.    She  was  the  leader  of  a  party  of  eleven 
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people,  adults  and  children,  who  were  sightseeing. 
When  the  plaintiff  left  the  curb  to  board  the  street-car 
she  was  struck  by  an  automobile  driven  by  the  defend- 
ant R.  E.  Jones,  and  sustained  certain  alleged  personal 
injuries,  for  which  she  brought  an  action  against  the 
defendants,  alleging: 

**That  said  defendants  carelessly  and  negligently 
failed  to  keep  the  proper  lookout  ahead  for  the  pur- 
pose of  seeing  and  avoiding  the  plaintiff  and  other 
pedestrians  upon  said  streets  and  the  intersection 
thereof;  that  said  defendants  carelessly  and  negli- 
gently ran  and  operated  said  automobile  upon  and 
over  the  plaintiff  from  behind  when  she  was  attempt- 
ing to  go  around  and  get  aboard  said  street-car,  with- 
out sounding  any  horn  or  other  warning  to  warn  said 
plaintiff  of  his  approach. '* 

And  that  the  defendants  were  further  negligent  in 
permitting  the  automobile  to  be  driven  by  an  unfit  and 
improper  individual. 

The  plaintiff  also  alleges: 

**That  State  Street  and  Commercial  Streets  were, 
on '  ^  the  date  of  the  accident  ' '  and  now  are,  public 
thoroughfares  of  Salem,  Oregon,  and  that  during  all 
times  mentioned  in  this  complaint  said  streets  and  the 
intersection  thereof  were  greatly  and  frequently  used 
by  pedestrians,  vehicles  and  automobiles,  all  of  which 
was  and  is  well  known  to  said  defendant.  *' 

The  defendant  M.  L.  Jones  answered,  admitting 
that  he  is  the  father  of  R.  E.  Jones,  and  the  allegation 
last  above  quoted,  and  denying  all  other  material  aver- 
ments. The  defendant  R.  E.  Jones  in  his  answer  ad- 
mitted the  relationship  between  himself  and  the  de- 
fendant M.  L.  Jones,  and  the  allegation  last  above 
quoted,  but  denied  all  other  material  statements  con- 
tained in  the  complaint.  As  a  further  and  separate 
answer  R.  E.  Jones  alleged  facts  tending  to  show  that 
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the  plaintiff  was  guilty  of  contributory  negligence 
which  would  prevent  her  recovery. 

A  reply  was  filed  and  a  jury  trial  was  had.  At  the 
close  of  the  plaintiff's  testimony  the  defendant  M.  L. 
Jones  moved  for  a  nonsuit  for  the  reason  that  there 
was  **no  evidence  introduced  on  behalf  of  the  plaintiff 
showing  or  tending  to  show  that  any  negligence  upon 
his  part  was  the  proximate  cause  of  the  accident  •  • 
or  tending  to  show  that  he  was  the  owner  of  the  auto- 
mobile in  question' ';  also  that  there  was  **no  evidence 
showing  or  tending  to  show  that  the  driver  of  the 
automobile^  at  the  time  of  the  accident,  was  his  agent, 
or  so  acting  within  the  scope  of  such  employment. '* 
This  motion  was  overruled  and  each  of  the  defendants 
then  moved  for  a  judgment  of  nonsuit  on  the  grounds 
that  there  was  **no  evidence  upon  the  part  of  the  plain- 
tiff showing  or  tending  to  show  that  any  negligence 
on  the  part  of  either  of  the  defendants  was  the  proxi- 
mate cause  of  the  injury,  and  that  the  affirmative  testi- 
mony given  by  the  plaintiff  while  upon  the  witness- 
stand  shows  that  she  did  not  heed  the  approach  of  a 
car,  or  failed  to  exercise  reasonable  or  any  degree  of 
diligence  in  ascertaining  the  approaching  car,  and  par- 
ticularly failed  to  look  or  listen  for  an  approaching 
car.''  After  argument  each  of  these  motions  was 
overruled  and  the  defendants  duly  excepted,  and  in- 
troduced their  evidence. 

After  instructions  the  jury  returned  a  verdict  for 
the  plaintiff  against  the  defendants  in  the  sum  of  $500, 
upon  which  judgment  was  entered,  and  both  defend- 
ants appeal,  claiming  that  the  court  erred  in  overrul- 
ing the  motion  filed  by  the  defendant  M.  L.  Jones  for 
a  nonsuit,  in  overruling  the  motion  filed  by  each  of  the 
defendants  for  a  nonsuit  and  in  not  dismissing  the 
action.  Affirmbd. 
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For  appellants  there  was  a  brief  over  the  names  of 
Messrs'.  McNary  &  McNary  and  Mr.  Ralph  D.  Moores, 
with  an  oral  argument  by  Mr.  John  H.  McNary. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Smith  <&  Shields,  Mr.  J.  G.  Arnold  and  Mr. 
Allan  A.  Hall,  with  an  oral  ar^nnnent  by  Mr.  Roy  F. 
Shields. 

JOHNS,  J.— 1.  The  defendants^  brief  was  written 
before  some  of  the  recent  decisions  of  this  court  were 
rendered,  and  a  large  portion  of  it  is  devoted  to  the 
contention  that  the  relation  of  master  and  servant 
was  not  shown  to  exist  between  the  father  and  son, 
and,  therefore,  that  the  father,  M.  L.  Jones,  was  not 
liable  for  the  negligence  of  the  son,  R.  E.  Jones. 
However,  that  question  was  decided  adversely  to  the 
defendants  in  the  cases  of  Houston  v.  Keats  Auto  Co., 
85  Or.  125-129  (166  Pac.  531) ;  West  v.  Kern,  88  Or, 
247-254  (171  Pac.  413, 1050  L,  R.  A.  1918D,  920),  and 
Doherty  v.  Hazelwood  Co.,  90  Or.  475  (175  Pac.  849, 
177  Pac.  432).  Hence,  the  only  remaining  question  is 
whether  or  not  the  testimony  is  sufficient  to  sustain 
the  verdict. 

2.  It  appears  from  the  record  that  there  is  a  cross- 
ing of  the  street-car  lines  at  the  intersection  of  State 
and  Commercial  Streets;  that  the  automobile  was 
driven  from  north  to  south  on  Commercial  Street,  and 
that  the  street-car  which  was  standing  and  waiting  to 
receive  passengers  on  Commercial  Street  had  stopped 
at  a  point  a  few  feet  south  of  State  Street.  The  testi- 
mony of  the  plaintiff  tends  to  show  that  she  left  the 
curb  on  Commercial  Street  and  went  directly  to,  and 
within  a  few  feet  of,  the  north  end  of  the  street-car 
and  then  turned  south,  with  a  view  of  going  behind 
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and  around  the  south  end  of  the  car  for  the  purpose 
of  boarding  it  on  the  east  side.  There  is  also  testi- 
mony which  tends  to  show  that  after  she  had  gone  a 
short  distance  from  the  curb  she  walked  diagonally  to 
a  point  near  the  south  end  of  the  car.  She  testified 
as  follows : 

**Q.  Now,  when  the  Commercial  Street  car  came 
up  what  did  you  do? 

**A.  I  waited  for  the  car  to  stop,  and  recognized, 
realized,  that  car  opened  on  the  other  side,  and  that 
car  stopped,  and  I  didn't  want  to  go  in  front  of  the 
car  and  walked  down  the  side  of  the  car  to  the  rear 
so  to  meet  my  people  when  they  got  there.  *  * 

*  *  Q.  And  when  you  came  out  from  the  comer  toward 
the  car,  what  part  of  the  car  did  you  approach? 

**A.  The  front  of  the  car. 

*'Q.  Then  what  did  you  do? 

**A.  Went  down  the  side  of  the  car  to  the  rear.  •  * 

''Q.  Why  did  you  turn  back  toward  the  rear  end  of 
the  car? 

*' A.  Because  the  opening  of  the  car  was  on  the  rear, 
and  I  wanted  to  be  at  the  rear  when  my  people  got 
there  so  I  could  count  them  and  see  if  they  were  all 
getting  on.  *  * 

*  *  Q.  Did  you  hear  any  approaching  of  any  automo- 
bile? 

^*A.  No,  I  did  not. 

**Q.  Did  you  hear  any  horn  sounded? 

**A.  Positively  none.  •  * 

**Q.  If  there  had  been  any  horn  sounded  or  any  sig- 
nal of  any  kind,  were  you  in  a  position  to  have  heard 
it? 

''A.  I  was.'' 

The  witness  Paulus,  for  the  plaintiff,  testified  thus : 

*  *  Q.  Now,  where  was  the  automobile  when  you  first 
saw  it? 

**A.  I  saw  it  approaching  the  intersection  of  the 
railroad  tracks.  State  and  Commercial. 
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'*Q.  That  was  the  intersection  of  the  two  railroad 
tracks  T 

**A.  Yes;  of  course  it  was  on  the  west  side. 

**Q.  How  far  was  that  from  the  scene  of  this  acci- 
dent? 

**A.  Oh,  about  a  hundred  feet,  I  presume;  I  don*t 
know  just  exactly.  ^^ 

E.  E.  Cooper,  also  a  witness  for  the  plaintiff,  testi- 
fied as  follows : 

*'A.  *  *  And  in  passing  down  the  street  the  street- 
car going  north,  knowing  that  they  always  stopped 
on  a  certain  line — 

*'<5.  (Interrupting.)     Going  north  on  what  street? 

'*A.  Commercial;  and  there  was  an  automobile 
coming  from  the  north  to  the  south  on  Commercial 
I  was  waiting  for  this  automobile  to  go  past.  ^ ' 

The  defendant  R.  E>.  Jones  testified  as  follows : 

*'Q.  Now,  when  you  were  driving  down  State 
Street — or  going  south  on  Commercial  Street,  I  mean, 
— when  did  you  first  discover  the  plaintiff? 

'*A.  Discover  the  plaintiff? 

**Q.  Yes. 

*'A.  As  she  left  the  sidewalk  just  about  as  I  was 
crossing  the  car  tracks  or  maybe  a  little  previous  to 
that,  running  east  and  west  on  State  Street.'' 

While  the  automobile  was  going  up  Commercial 
Street  Magdalene  Tuffli  was  driving  it,  and  the  testi- 
mony shows  that  she  was  an  inexperienced  driver ;  that 
as  the  automobile  approached  the  street-car  the  de- 
fendant R.  E.  Jones,  fearing  a  collision  with  the  plain- 
tiff, took  the  steering-wheel  and  swung  the  machine 
to  within  a  few  inches  of  the  street-car,  attempting  to 
drive  between  the  plaintiff  and  the  street-car. 

While  it  may  be  true  that  the  plaintiff  did  not  see 
the  automobile,  it  is  also  true  that  «he  had  a  legal  right 
to  leave  the  curb  and  cross  the  street  to  the  street-car 
for  the  purpose  of  boarding  it.    The  defendant  B.  E. 
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Jones  testified  that  as  the  machine  approached  the 
street-car  it  slowed  down  to  about  five  or  six  miles  an 
hour,  and  the  evidence  for  the  plaintiff  tends  to  show 
that  it  was  going  abont  ten  miles  an  hour.  It  is  very 
apparent  from  his  own  testimony  that  R.  E.  Jones 
saw  the  plaintiff  at  least  one  hundred  feet  away,  be- 
fore the  accident  occurred,  and  that  for  some  distance 
he  saw  and  knew  that  the  plaintiff  and  her  companions 
had  left  the  curb  and  were  crossing  the  street  to  the 
car  line.  It  is  a  matter  of  common  knowledge  that  an 
automobile  traveling  at  the  rate  of  five  or  six,  or  even 
ten  miles  an  hour  can  be  stopped  within  a  very  few 
feet  It  clearly  appears  from  his  own  evidence  that 
the  defendant  R.  E.  Jones  had  ample  time  and  oppor- 
tunity to  stop  the  machine  and  avoid  the  accident,  but 
there  is  no  claim  or  pretense  that  the  automobile  was 
stopped  or  that  any  effort  was  made  to  stop  it. 

If,  as  the  plaintiff  testified,  she  had  left  the  curb  and 
crossed  the  street  to  within  a  few  feet  of  the  north 
end  of  the  street-car  and  had  then  turned  and  gone 
south,  parallel  with  the  street-car,  and  the  automobile 
was  going  south  behind  her,  she  would  not  then  be  in  a 
position  to  see  the  automobile  and  could  not  see  it  with- 
out turning  around.  She  was  lawfully  on  the  street 
and  would  have  a  right  to  assume  that  any  driver  of  an 
automobile  coming  from  behind,  who  could  and  did  see 
her  for  a  distance  of  at  least  100  feet,  would  either 
sound  the  horn  or  stop  the  machine,  to  avoid  a  col- 
lision, but  she  testified  that  she  did  not  hear  the  horn 
although  she  would  have  heard  it  if  it  had  been 
sounded. 

Such  a  state  of  facts  tends  to  show  that  the  defend- 
ant R.  E.  Jones  did  not  exercise  reasonable  care.  The 
defendants  cite  and  rely  upon  the  case  of  Harder  v. 
Matthews,  67  Wash.  487  (121  Pac.  983),  but  it  appears 
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from  the  statement  of  facts  in  that  case  that  the  plain- 
tiff *' walked  from  behind  the  express  wagon  and 
stepped  in  front  of  the  approaching  automobile  without 
seeing  it/'  Accepting  her  testimony  as  true,  as  we 
must  for  the  purposes  of  this  decision,  the  plaintiff  in 
the  instant  case  went  to  and  within  a  few  feet  of  the 
north  end  of  the  street-car  and  then  turned  and  walked 
south  parallel  with  the  street-car  to  or  near  its  south 
end,  and  then  without  any  warning  was  struck  from 
behind  by  the  automobile-  It  appears  from  the  testi- 
mony that  the  defendant  B.  E.  Jones  saw  the  plaintiff, 
after  she  left  the  curb,  at  a  distance  of  at  least  100 
feet.  After  a  verdict  the  defendants  would  be  liable 
under  the  *  *  last  clear  chance ' '  rule  laid  down  by  this 
court  in  Richardson  v.  Portland  Ry.  L.  d  P.  Co.,  70 
Or.  330-334  (141  Pac.  749). 
The  judgment  of  the  Circuit  Court  ifl  affirmed. 

Affirmid. 

BsKsoNy  Bean  and  Benkett^  JJ.,  concur. 


Argued  Mareli  5,  reveTsed  and  remanded  March  18,  1919. 

TURNER  V.  CYRUS. 

(179  Pac.  279.) 

Trial— Verdlcts—Oeneral  and  Special — Statutory  Definition. 

1.  A  "general  verdict,"  defined  by  Section  152,  L.  O.  L.,  pro- 
nounces generally  on  the  issues,  either  for  plaintifif  or  for  defendant; 
a  "special  verdict/'  likewise  defined,  finds  the  facts  only,  leaving  the 
judgment  to  the  court. 

Trial— Findings  by  Oourt  In  Jury-waived  Oase— Predalon  and  Par- 
ticularlty — ^''^clal  Verdict.** 

2.  The  findings  made  by  the  jud^e,  when  deciding  an  action  where- 
in the  parties  have  waived  their  right  to  a  jury,  are  in  the  nature 
of  a  "special  verdict,"  and  must  find  the  facts  with  the  same  degree 
of  precision  and  particularity  required  of  a  jury  when  rendering  a 
specii^  verdict. 
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Ttial—Bpedal  Verdict— Oliaracterlstlcs. 

3.  A  special  verdiet  must  find  all  the  facts  essential  for  a  judg- 
ment, should  state  ultimate  and  constitutive  rather  than  6Tidentiar7 
facts,  should  find  them  expressly  and  specifically,  not  generally  and 
impliedly,  and  the  findings  must  be  certain,  and  cannot  be  added  to 
by  intendment  or  extrinsic  facts. 

Trial — Special  Veirdlct — ^Dtapoeltion  of  Issnes. 

4.  Though  a  special  verdict  must  pass  upon  and  dispose  of  all  the 
material  issnes,  it  is  sufficient  if  the  court  finds  on  an  issue  which 
ultimately  determines  and  necessarily  supports  the  judgment  ren- 
dered, so  that  other  issues  become  immaterial. 

Trial— Jnry-walved  (Taae — ^Findings  by  Oovrt — Sofilciency  to  Sustain 
Judgment. 

5.  Findings  by  the  court,  in  a  jury-waived  ease,  that  the  issues 
were  with  plaintiff,  and  the  allegations  of  Ids  complaint  true,  were 
merely  the  equivalent  of  a  general  verdict,  and  not  a  decision  stating 
the  facts  found,  as  required  by  Section  158,  L.  O.  li.,  to  sustain  judg- 
ment for  plaintiff. 

Trial— JTary-WBlyed  Ca8»— Duty  of  Court  to  Make  Finding. 

6.  It  was  the  absolute  duty  of  the  trial  court  to  make  findingsi 
of  fact  on  all  the  material  issues  presented  by  tke  pleadings,  anidj 
neither  party  was  required  to  request  the  court  to  make  such  finaingB.| 

From  Clatsop :  James  A.  Eakin,  Judge. 

Department  1. 

This  is  an  action  brought  by  L.  H.  Turner  against 
A.  R.  Cyrus.  The  complaint  alleges,  in  substance,  that 
L.  H.  Turner  &  Co.  authorized  Cyrus  to  collect  certain 
rents  due  to  the  former ;  that  Cyrus  collected  $150  *  *  for 
and  on  account  of  the  said  L.  H.  Turner  &  Co. '  ^ ;  that 
although  **L.  H.  Turner  &  Co.  demanded  said  $150  of" 
Cyrus,  he  refused  to  pay,  **and  the  same  is  now  due'^; 
and  that  the  account  **  was  duly  assigned  to  the  plaintiff 
herein,  and  is  now  his  property.'^ 

The  answer  consisted  of  a  general  denial.  Both  •par- 
ties consenting,  the  cause  was  tried  to  the  court  without 
the  aid  of  a  jury.  After  hearing  the  witnesses  the 
court  found  **that  the  issues  are  with  the  plaintiff,  and 
that  the  allegations  of  his  complaint  filed  in  the  above- 
entitled  action  are  true";  and  based  upon  the  quoted 
** findings  of  fact"  the  court  drew  the  legal  conclusion 
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that  the  plaintiff  was  **  entitled  to  the  relief  de- 
manded ^ '  and  adjudged  that  the  plaintiff  recover  $150, 
with  interest  and  costs  and  disbursements.  The  de- 
fendant appealed.  Reversed  and  Bemanded. 

For  appellant  there  was  a  brief  prepared  and  sub- 
mitted over  the  names  of  Messrs.  Norblad  <&  Hesse  and 
Mr.  James  W.  Mott. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Samuel  M.  Endicott. 

HABBIS,  J. — The  court  made  no  findings  of  fact 
except  the  *' findings  of  fact^'  already  quoted.  The  de- 
fendant contends  that  the  ''findings  of  fact"  made  by 
the  court  are  not  sufficient  within  the  rule  applied  in 
Drainage  Dist.  No.  4  v.  Crow,  20  Or.  535  (26  Pac.  845). 
The  plaintiff  argues  that,  when  properly  construed,  the 
opinion  in  Drainage  Dist.  No.  4  v.  Crow,  20  Or.  535  (26 
Pac.  845),  does  not  announce  that  an  omnibus  finding 
that  the  allegations  contained  in  a  complaint  are  true 
or  not  true,  as  the  case  may  be,  is  insufficient  to  sustain 
a  judgment.  The  only  question  presented  by  this  ap- 
peal is  whether  the  judgment  is  legally  sustained  by 
the  quoted  ** findings  of  fact."  The  question  for  de- 
cision cannot  be  adequately  considered  unless  we  first 
examine  our  statutes  and  then  view  them  in  the  light  of 
their  history. 

1.  We  read  in  Section  152,  L.  0.  L.,  that : 

'*The  verdict  of  a  jury  is  either  general  or  special. 
A  general  verdict  is  that  by  which  the  jury  pronounce 
generally  upon  all  or  any  of  the  issues,  either  in  favor 
of  the  plaintiff  or  defendant.  A  special  verdict  is  that 
by  which  the  jury  find  the  facts  only,  leaving  tiie  judg- 
ment to  the  court  ^ ' 
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Section  157,  L.  0.  L.,  prescribes  how  trial  by  a  jury 
may  be  waived.  Section  158,  L.  0.  L.,  directs  that 
upon  the  trial  of  an  issue  of  fact  by  the  court,  its  deci- 
sion shall  be  given  in  writing  and 

'*the  decision  shall  state  the  facts  found,  and  the 
conclusions  of  law  separately,  without  argument  or 
reason  therefor.  Such  decision  shall  be  entered  in  the 
journal,  and  judgment  entered  thereon  accordingly. 
The  court  may  deliver  any  argument  or  reason  in  sup- 
port of  such  decision,  either  orally,  or  in  writing,  sepa- 
rate from  the  decision,  and  file  the  same  with  the 
clerk. ' ' 

In  passing  it  may  be  noted  that  Section  154,  L.  0.  L., 
provides  that  the  court  may  in  all  cases  instruct  the 
jury,  **if  they  render  a  general  verdict,  to  find  upon 
particular  questions  of  fact";  but  this  provision  for 
findings  **upon  particular  questions  of  fact"  must  not 
be  confused  with  the  provision  for  special  verdicts 
found  in  Section  152,  L.  0.  L.  The  words  ** general" 
and  ''special"  of  themselves  suggest  at  once  the  inher- 
ent difference  between  a  general  and  special  verdict. 
One  pronounces  generally  upon  the  issues,  either  for 
the  plaintiff  or  for  the  defendant ;  the  other  finds  the 
facts  only,  leaving  the  judgment  to  the  court. 

2.  It  was  expressly  held  in  Moody  v.  Richards,  29 

Or.  282,  285  (45  Pac.  777, 778),  that 

''the  statute  making  it  incumbent  upon  the  court  to 
state  the  facts  found,  the  consent  of  a  party  to  submit 
his  cause  for  trial  without  the  intervention  of  a  jury 
must  be  construed  as  a  request  for  a  special  verdict, 
which  necessitates  a  finding  upon  all  the  material  issues 
involved  in  the  action." 

The  ruling  made  in  Moody  v.  Richards  is  in  harmony 
with  the  generally  accepted  doctrine  that  the  findings 
made  by  the  judge,  when  deciding  an  action  wherein  the 
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parties  have  waived  their  right  to  a  jury,  are  in  the. 
nature  of  a  special  verdict:  2  Thompson  on  Trials  (2 
ed.),  §  2658 ;  38  Cyc.  1953 ;  and  therefore  the  court  must 
find  the  facts  with  the  same  degree  of  precision  and 
particularity  as  is  required  of  a  jury  when  rendering  a 
special  verdict:  Ellis  v.  Lane,  85  Pa.  St.  265,  270; 
Briere  v.  Taylor,  126  Wis.  347,  353  (105  N.  W.  817) ; 
Anglo-American  Land,  M.  S  A.  Co.  v.  Lombard,  132 
Fed.  721,  734  (68  C.  C.  A.  89) ;  Van  Riper  v.  Baker, 
44  Iowa,  450,  451.  Since  the  standard  fixed  for  a  spe- 
cial verdict  is  the  measure  by  which  we  must  determine 
the  sufficiency  of  findings  made  by  the  court,  it  becomes 
necessary  to  ascertain  the  requisites  of  a  special  ver- 
dict. 

Originally  a  false  general  verdict  rendered  the  jury 
liable  to  be  attainted.  Relief  from  the  harsh  conse- 
quences of  a  false  general  verdict  was  afforded  by  the 
introduction  of  special  verdicts.  The  statute  of  Westm. 
2, 13  Edw.  I,  C.  30,  Section  2,  expressly  provided  that 

'*the  justices  of  assize  shall  not  compel  the  jurors  to 
say  precisely  whether  it  be  a  disseisin  or  not,  so  as 
they  state  the  truth  of  the  fact,  and  pray  the  aid  of  the 
justices ;  but  if  they  will  say  of  their  own  accord  that 
it  is  disseisin,  their  verdict  shall  be  admitted  at  their 
own  peril. '  * 

But  there  is  authority  for  the  statement  that  this 
statute  was  only  a  legislative  affirmance  of  the  common 
law:  2  Thompson  on  Trials  (2  ed.),  §  2649;  Clement- 
son  on  Special  Verdicts,  1.  Regardless  of  whether 
special  verdicts  find  their  origin  in  the  statute  of 
Westm.  2  or  at  a  still  earlier  period  the  practice  of  per- 
mitting special  verdicts  was  recognized  and  the  rules 
defining  the  requisites  of  such  verdicts  were  thorougly 
established.  When  speaking  of  the  New  York  Code 
which  defined  a  special  verdict  in  language  identical 
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with  Section  152,  L.  0.  L.,  the  court  said  in  Eisemann 
V.  Swan,  19  N.  Y.  Super.  Ct.,  668,  671 : 

"There  is  nothing  in  the  Code  of  Procedure  to  war- 
rant the  idea  that  the  requisites  of  a  special  verdict  are 
other  or  different  now  than  they  were  before  the  Code 
was  enacted. '  * 

We  may  assume  therefore  that  our  Code  neither  re- 
quires more  nor  will  be  satisfied  with  less  than  was 
requisite  before  its  enactment. 

3.  When  we  consider  the  reason  which  gave  rise  to 
special  verdicts  we  at  .once  perceive  that  it  is  the  office 
of  a  special  verdict  to  find  and  place  on  record  all  the 
essential  facts  so  that  the  judge  can  apply  the  law  to 
those  facts.  The  special  verdict  must  find  all  the  facts 
essential  for  a  judgment;  ultimate  and  constitutive 
rather  than  evidentiary  facts  should  be  stated;  facts 
must  be  found  expressly  and  specifically,  not  generally 
and  impliedly ;  the  findings  must  be  certain  and  cannot 
be  aided  by  intendment  or  by  extrinsic  facts :  38  Cyc. 
1919,  1920 ;  Clementson  on  Special  Verdicts,  229,  264 ; 
29  Am.  &  Eng.  Ency.  of  Law  (2  ed.),  1032;  2  Thomp- 
son on  Trials  (2  ed.),  §  2652.  As  expressed  in  Vansyckel 
V.  Steivart,  77  Pa.  St.  124,  127,  '*the  special  verdict 
must  be  self-sustaining  or  fall. ' ' 

4.  Stated  broadly  the  special  verdict  must  pass 
'   upon  and  dispose   of   all  the  material  issues;  but 

this  broad  statement  is  subject  to  the  qualifica- 
tion that  a  special  verdict  is  sufficient  if  the  court 
fijids  on  an  issue  which  ultimately  determines  and 
necessarily  supports  the  judgment  rendered,  so  that 
other  issues  in  the  case  become  immaterial;  Lewis 
V.  First  Nat  Bank,  46  Or.  182, 188  (78  Pac.  990) ;  Ore- 
ffon  Auto-Dispatch  v.  Portland  Cordage  Co.,  51  Or. 
583,  586  (94  Pac.  36,  95  Pac.  498) ;  Freeman  v.  Trim- 
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mer,  50  Or.  287,  290  (91  Pac.  1077) ;  Naylor  v.  McCol- 
loch,  54  Or.  305,  315  (103  Pac.  68) ;  Henderson  v.  Rey- 
nolds, 57  Or.  186  (110  Pac.  979) ;  Wells  v.  Great  North- 
ern Ry.  Co.,  59  Or.  165, 175  (114  Pac.  92, 116  Pac.  1070, 
34  L.  R.  A.  (N.  S.)  818,  825) ;  Clackamas  Southern  Ry. 
Co.  V.  Vick,  72  Or.  580  (144  Pac.  84) ;  Columbia  R.  I. 
Co.  V.  Alameda  L.  Co.,  87  Or.  277,  291  (168  Pac.  64, 
440). 

The  courts  of  the  different  jurisdictions  are  agreed, 
upon  the  functions  to  be  performed  by  a  special  ver- 
dict; but  the  precedents  are  not  entirely  harmonious 
when  deciding  whether  given  language  found  in  a  spe- 
cial verdict  operates  as  a  complete  performance  of 
those  functions.  In  two  states,  notably  California  and 
Minnesota,  it  has  been  repeatedly  held  that  an  omnibus 
finding  to  the  effect  that  all  the  allegations  of  a  com- 
plaint are  true  is  sufficient,  even  though  such  finding 
stands  alone  and  is  unaided  by  any  other  statement  of 
fact:  MoEwen  v.  Johnson,  7  Cal.  258;  Johnson  v. 
Klein^  70  Cal.  186  (11  Pac.  606) ;  Williams  v.  Hall,  79 
Cal.  606  (21  Pac.  965) ;  Moody  v.  Tschabold,  52  Minn. 
51  (53  N.  W.  1023) ;  Scott  County  School  Dist.  No.  73 
V.  WrOieck,  31  Minn.  77  (16  N.  W.  493) ;  Norton  v. 
W\lkes,  93  Minn.  411  (101  N.  W.  619).  But  it  is  inter- 
esting to  note  that  in  both  those  jurisdictions  the  courts 
have  on  more  than  one  occasion  said  that  the  practice 
of  employing  only  a  blanket  finding  is  not  to  be  com- 
mended: Davis  V.  Drew,  58  Cal.  152,  157;  Heintz  v. 
Cooper,  104  Cal.  668  (47  Pac.  360) ;  Greve  v.  Echo  Oil 
Co.,  8  Cal.  App.  278,  283  (96  Pac.  904) ;  Rrown  v.  Rob- 
erts, 90  Minn.  314,  317  (96  N.  W.  793).  Following  the 
lead  of  McEwan  v.  Johnson,  7  Cal.  258,  this  court  in 
McFadden  v.  Friendly,  9  Or.  222,  224,  decided  that  an 
omnibus  finding  was  alone  sufficient  to  support  a  ver- 
dict.   It  is  quite  clear,  from  a  reading  of  the  opinion  in 
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McFadden  v.  Friendly,  that  this  court  intended  to  an- 
nounce and  follow  the  rule  that  had  been  previously 
laid  down  in  McEw<m  v.  Johnson^  7  Cal.  258.  It  is 
likewise  obvious,  from  a  reading  of  the  opinion  in 
Drainage  Dist.  No.  4  v.  Crow,  20  Or.  535  (26  Pac.  845), 
that  when  the  court  overruled  McFadden  v.  Friendly 
**so  far  as  the  same  conflicts  with  this  opinion"  it  in- 
tended to  hold  that  an  omnibus  finding,  like  the  one 
presented  by  this  appeal,  when  unaided  by  any  ad- 
ditional statement  of  facts  is  insufficient  to  sustain  a 
judgment,  for  the  reason  that  such  a  finding  is  the  equiv- 
alent of  and  in  effect  not  different  from  a  general  ver- 
dict. The  question  of  the  sufficiency  of  an  omnibus 
finding  was  squarely  presented  in  Bard  v.  Kleeb,  1 
Wash.  370,  373,  376  (25  Pac.  467,  27  Pac.  273),  and  it 
was  there  held  that  such  a  finding  was  inadequate.  As 
said  in  Drainage  Dist.  No.  4  v.  Crow,  20  Or.  535,  536 
(26  Pac.  845,  846),  and  as  reiterated  in  Darling  v. 
Miles,  57  Or.  593,  597  (111  Pac.  702,  783, 112  Pac.  1084), 
the  object  of  the  statute  *'was  to  enable  the  parties  to 
have  placed  upon  the  record  the  facts  upon  which  the 
right  litigated  depends  as  well  as  the  conclusion  of 
law."  The  question  of  the  sufficiency  of  the  finding 
presented  by  this  record  is  not  res  integra,  for  the  rul- 
ing in  Drainage  District  No.  4  v.  Crow  has  become 
stare  decisis  and  the  court  should  be  slow  to  overturn 
that  ruling  because:  (1)  it  expressly  set  aside  a  con- 
trary holding;  and  (2)  it  indubitably  accomplishes,  in 
the  manner  and  form  originally  prescribed,  the  pur- 
poses for  which  special  verdicts  were  designed.  More- 
over the  conclusion  reached  in  Drainage  District  No.  4 
V.  Crow  is  in  harmony  with  the  reasoning  employed  in 
the  following  precedents :  Bailey  v.  Wilson,  29  Mo.  21 ; 
Famving  v.  Murphy,  126  Wis.  538,  (105  N.  W.  1056, 110 
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Am.  St.  Eep  946,  5  Ann.  Cas.  435,  4  L.  E.  A.  (N.  S.) 
666) ;  Farmer  v.  St.  Croix  Power  Co.,  117  Wis.  76,  81 
(93  N.  W.  830,  98  Am.  St.  Eep.  914) ;  Eisemann  v. 
Swan,  6  Bosw.  (19  N.  Y.  Super.  Ct.)  668,  672;  Ellis 
V.  Larie,  85  Pa.  St.  265,  266 ;  Briere  v.  Taylor,  126  Wis. 
347,  353  (105  N.  W.  817) ;  United  States  v.  Sioux  City 
Stock  Yards  Co.,  167  Fed.  126,  127  (92  C.  C.  A.  578) ; 
Anglo-American  Land,  M.  d  A.  Co.  v.  Lombard,  132 
Fed.  721,  733  (68  C.  C.  A.  89).  In  a  word,  a  special 
verdict  must  contain  a  statement  of  all  the  ultimate  and 
constitutive  facts  essential  to  support  the  judgment. 
When  the  court  tries  an  action  without  the  aid  of  a 
jury  it  is  necessary,  as  stated  by  Mr.  Justice  Moore  in 
Moody  V.  Richards,  29  Or.  282,  286  (45  Pac.  777,  778), 

''that  the  court  should  find  and  state  the  facts  consti 
tuting  the  primary  right  or  action  or  defense,  the  cor- 
responding duty  and  breach  thereof,  and  the  injury  re- 
sulting therefrom,  and,  as  a  conclusion  deducible  from 
the  facts  so  found,  the  law  applicable  thereto. ' ' 

5.  On  the  authority  of  Drainage  District  No.  4  v. 
Crow,  the  ''findings  of  fact''  presented  by  this  appeal 
must  be  treated  as  nothing  more  than  the  equivalent  of 
a  general  verdict  and  cannot  be  deemed  a  decision  stat- 
ing "the  facts  found,''  as  required  by  Section  158, 
L.  0.  L. 

6.  The  plaintiff  argues  that  the  defendant  cannot 
complain  of  the  finding  made  by  the  court  for  the  rea- 
son that  no  request  was  made  for  any  findings.  It  was 
the  absolute  duty  of  the  court  to  make  findings  of  fact 
upon  all  the  material  issues  presented  by  the  pleadings 
and  neither  party  was  required  to  request  the  court  to 
make  such  findings :  Moody  v.  Richards,  29  Or.  282,  287 
(45  Pac.  777) ;  Breding  v.  WUliams,  33  Or.  391,  393  (54 
Pac.  206). 
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The  judgment  appealed  from  is  reversed  and  the 
cause  is  remanded  for  further  proceedings  not  in- 
consistent with  this  opinion. 

Bevebsbd  and  Bemabtded. 

MgBbide,  C.  J.,  and  Bubnbtt  and  Benson^  JJ.,  con- 
cur. 
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lEELAN  V.  POBTLAND. 

(179  Pac.  286.) 

Municipal  CorporatioiuH- PabUc  Improremeiitfl — Oontracts— Delay  in 
Performance. 

1.  Where  a  contract  for  street  paving  provided  that  the  improve- 
ment should  be  completed  by  a  specified  date,  the  contract  did  not 
expire,  notwithstanding  the  improvement  was  not  completed  in  time, 
where  the  delay  was  caused  by  the  action  of  the  city  in  refusing  to 
permit  it  before  the  installation  of  other  improvements,  and  exten- 
sions had  been  allowed  by  the  council;  the  contract  containing  no 
provision  for  automatic  forfeiture. 

Municipal  Oorporationa — Public  Improvement — ^Acceptance. 

2.  Where  the  completion  of  a  public  improvement  was  delayed 
by  the  action  of  the  city  itself,  and  time  for  performance  extended 
by  the  council,  the  city  executive  board  -did  not  lose  jurisdiction  to 
accept  the  improvement  merely  because  it  was  not  completed  at  the 
time  appointed  in  the  contract. 

Municipal  Corporations— Public  ImproYements— As8e88mentB--C08t  of 
Advertising,  Engineering  and  Superintendence. 

3.  Under  a  city  charter,  providing  that  a  sum  not  exceeding  5  per 
cent  of  the  contract  price  of  a  public  improvement  shall  be  deemed 
part  of  the  cost  as  representing  advertising,  engineering  and  super- 
intendence, the  actual  cost  of  such  work  may  be  taxed,  although  per- 
formed by  city  officers  who  were  paid  a  regular  salary. 

Municipal  Corporations — ^Public  Improvements — Cost  of  Advertising, 
Bngineering  and  Superintendence. 

4.  Under  a  city  charter,  allowing  a  sum  not  to  exceed  5  per  cent 
of  the  contract  price  for  a  public  improvement,  to  be  taxed  as  the 
cost  of  advertising,  engineering  and  superintendence,  the  city  could 
not  add  a  straight  5  per  cent  for  such  items,  but  was  limited  to  the 
amount  that  had  actually  been  expended. 
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Municipal  Corporations — ^Public  Improvements — Assessment  of  Beao- 
fits— Necessity  of  Hearing. 

5.  Where  a  city  charter  gives  property  owners,  affected  by  public 
improvements,  the  right  to  make  objection  to  the  apportionment  of 
the  assessment,  a  hearing  or  an  opportunity  to  be  heard  is  absolutely 
essential  to  the  validity  of  the  assessment. 

Municipal  Corporations — ^Public  Improvements — ^Assessment — Hearing. 

6i.  Where  a  city  charter  provides  that  property  owners  may  object 
in  writing  to  an  apportionment  of  assessments  for  public  improve- 
ments, property  owners  who  have  made  written  objection  are  not 
deprived  of  a  hearing,  where  they  have  not  offered  to  submit  further 
statements  or  proof  in  support  of  their  objection,  although  accorded 
an  opportunity  to  do  so. 

Municipal  Corporations — ^Public  Improvements — ^Record  of  Proceed- 
ings—Determination of  Objections— Findings. 

7.  The  records  of  the  proceedings  of  a  municipal  council  or  the 
ordinance  for  assessment  for  public  improvements  should  disclose 
that  the  council  determined  issues  raised  by  the  objections  by  the 
property  owners  to  the  preliminary  assessment,  and  it  is  sufficient  if 
so  shown  by  the  minutes  of  the  council. 

Municipal  Corporations  —  Public  Improvements-— Assessments — ^Find- 
ings as  to  Objections. 

8.  On  objections  to  an  assessment,  a  finding  by  the  council  tbat 
the  apportionment  was  equitable  and  just,  and  that  facts  stated  by 
objecting  property  owners  were  not  true^  was  sufficient;  technical  pre- 
cision not  being  required. 

[As  to  right  of  contractor,  who  has  failed  to  comply  with  the 
statute,  to  remove  from  the  municipality  the  value  of  the  public 
improvements,  see  note  in  Ann.  Cas.  1912D,  419.] 

From  Multnomah :  Bobebt  G.  Mobbow^  Judge. 

Department  2. 

This  is  a  suit  to  cancel  a  street  assessment  charged 
against  certain  lots  of  plaintiffs  for  the  improvement 
of  Milwaukie  Street  from  Holgate  Street  to  Nehalem 
Avenue.  From  a  decree  in  favor  of  defendants,  dis- 
missing the  suit,  plaintiffs  appeal.  A  former  suit  by 
other  property  owners  with  reference  to  the  same  im- 
provement was  passed  upon  by  this  court  in  the  case  of 
Sherrett  v.  City  of  Portland,  75  Or.  449  (147  Pac.  382). 
The  improvement  consisted  of  paving  Milwaukie 
Street  with  Hassam  pavement  for  a  distance  of  about 
two  miles.    It  was  inaugurated  in  April,  1911,  by  the 
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adoption  of  a  resolution  of  intention  by  the  city  coun- 
cil. Afterwards  a  time  and  manner  ordinance  was 
passed.  The  council  let  the  work  to  the  Consolidated 
Contract  Company  for  $1.75  per  square  yard  of  pave- 
ment. On  June  16th  of  that  year,  the  executive  board, 
by  a  resolution  duly  adopted,  fixed  the  time  for  the 
completion  of  the  improvement  at  four  months.  The 
contract  was  executed  on  July  1st  and  required  the 
completion  of  the  work  by  November  1, 1911. 

The  contractor  did  not  begin  work  on  the  improve- 
ment during  1911.  After  November  1st,  tlie  property 
owners  petitioned  the  council  to  declare  the  proceed- 
ings at  an  end,  and  proceed  to  relet  the  work,  giving 
as  reasons  that  the  prices  of  paving  had  fallen  approxi- 
mately 25  per  cent,  and  that  the  Ellis  amendment  to  the 
charter  of  Portland,  which  became  effective  on  July  1, 
1911,  and  after  the  contract  had  been  let,  required  com- 
petition. The  city  authorities  refused  to  interfere  with 
the  contractor.  Afterward  on  March  15,  1912,  the  ex- 
ecutive board  granted  the  contractor  an  extension  of 
time  to  July  1, 1912.  Before  the  expiration  of  this  time, 
the  contractor  commenced  the  work.  About  November 
5th,  the  contractor  filed  an  application  for  an  extension 
of  time  to  November  15, 1912.  This  was  allowed  by  the 
executive  board.  Afterward,  the  contractor  asked  for 
an  extension  to  April  30,  1913,  which  was  allowed. 
The  work  was  completed  in  April,  1913.  Subsequently 
the  engineer  certified  the  contract  cost  to  the  auditor 
as  $130,812.20.  To  this  amount  as  certified,  the  audi- 
tor's office  added  $6,537.11,  under  a  charter  provision 
which  is  that  '*a  sum  not  to  exceed  5  per  cent  of  the 
contract  price  as  the  cost  of  engineering,  advertising 
and  superintendence ' '  shall  be  deemed  a  part  of  the  ^ 
cost  of  each  improvement.  No  attempt  was  made  by 
the  city  officials  to  ascertain  what  the  actual  cost  of 
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these  items  of  engineering,  advertising  and  superin- 
tendence was.  The  engineering  was  done  by  regular 
oflScers  of  the  city,  employed  and  paid  monthly  salaries. 
This  was  in  accordance  with  the  custom  of  the  city  offi- 
cials for  several  years  past  to  add  5  per  cent  of  the  cost 
of  improvement  for  engineering.  This  amount  for 
engineering,  plaintiffs  assert  was  paid  into  the  general 
fund  and  the  cost  and  expenses  in  the  way  of  salaries 
of  the  officials  performing  the  work  were  paid  out  of 
the  general  fund. 

After  the  work  was  accepted  by  the  city  officials  and 
the  final  estimate  was  prepared  by  the  city  engineer 
and  filed  in  the  office  of  the  city  auditor,  notice  was 
given  by  the  auditor,  pursuant  to  Section  394  of  the 
City  Charter,  to  the  effect  that  the  auditor  had  ascer- 
tained what  he  deemed  a  just  apportionment  of  the  cost 
of  the  street  improvement ;  that  the  cost  had  been  ap- 
portioned, and  a  proposed  assessment  thereof  was  on 
file  in  the  office  of  the  auditor  and  subject  to  examina- 
tion, and  further  that  any  objection  to  such  apportion- 
ment that  might  be  made  in  writing  to  the  council  and 
filed  with  the  auditor  within  ten  days  from  the  first 
publication  of  the  notice  **  would  be  heard  and  deter- 
mined by  the  council  before  the  passage  of  any  ordi- 
nance assessing  the  cost  of  said  improvement.*' 
Within  the  time  allowed  the  plaintiff  E.  E.  Chapman 
filed  with  the  auditor  of  the  City  of  Portland  objections 
in  writing  to  the  proposed  apportionment  of  the  assess- 
ment for  the  reasons  that  the  contract  was  not  legally 
let ;  that  the  prices  were  excessive  and  the  cost  of  the 
improvement  was  largely  in  excess  of  the  benefits  to 
each  lot ;  that  the  lots  of  the  plaintiff  were  assessed  for 
catch-basins  or  inlets  in  front  of  other  property,  al- 
though such  lots  were  assessed  for  all  the  catch-basins 
that  were  necessary  and  which  were  put  in  front  of 
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these  lots  when  the  sewer  was  put  in.  That  within  the 
same  time,  plaintiff  A.  B.  Irelan,  also  filed  ohjections 
in  writing  to  the  assessment  and  apportionment  for 
similar  reasons.  The  objections  of  the  property  own- 
ers together  with  the  ordinance  declaring  the  cost  of 
the  improvement  were  referred  to  the  committee  on 
streets.  On  May  14,  1913,  this  committee  reported  to 
the  council  in  regard  thereto  as  follows : 

**That  the  objectors  were  called  for  but  no  one  ap- 
peared in  support  of  said  objections.  Your  committee 
then  carefully  considered  said  objections  and  finds  that 
the  apportionment  of  the  assessment  for  the  improve- 
ment of  said  street  is  equitable  and  just  and  that  the 
facts  stated  in  the  objections  so  far  as  the  same  apply 
thereto  are  not  true.  * ' 

It  recommended  that  said  objections  be  overruled. 
It  appears  from  the  minutes  of  the  council  that  none 
of  the  objectors  appeared  in  support  of  the  objections 
that: 

**The  coundl  then  considered  said  objections  and 
found  that  the  apportionment  of  the  assessment  for  the 
improvement  of  said  street  is  equitable  and  just  and 
that  the  facts  stated  in  the  objections  so  far  as  the 
same  apply  thereto  are  not  true,  * ' 

and  adopted  the  report  of  the  committee  and  overruled 
the  objections.  Modibtbd. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Eayward  H.  Riddell. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Walter  P.  La  Roche,  City  Attorney,  and  Mr. 
Lyman  E.  Latourette,  Deputy  City  Attorney,  with  an 
oral  argument  by  Mr.  Latourette. 

BEAN,  J. — 1.  The  first  contention  made  by  counsel 
for  plaintiffs  is  that  the  time  stipulated  in  the  contract 
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for  the  completion  of  the  work  had  expired  and  the 
work  not  being  finished,  the  contract  ceased  to  have  any 
validity.  The  first  question  is,  had  the  contract  ex- 
pired? It  provides  that  the  work  shall  be  performed 
in  accordance  with  the  plans  and  specifications  there- 
for, and  completed  by  the  first  day  of  November,  1911 ; 
the  contract  also  provides  for  damages  as  provided  for 
in  Ordinance  No.  19,745  for  any  delay  beyond  the  first 
day  of  November,  1911.  This  ordinance  which  was 
made  a  part  of  the  contract  also  provides  that : 

*'The  Executive  Board  may  further  for  unnecessary 
delay  or  delinquency  on  the  part  of  the  contractor  de- 
clare a  forfeiture  of  any  such  contract,  and  provide  for 
the  completion  of  the  same  by  the  City  at  the  expense 
of  the  contractor." 

It  is  alleged  on  the  part  of  the  city  that  the  contract 
required  the  work  to  be  done  on  or  before  the  first  day 
of  November,  1911,  unless  delays  were  occasioned  by 
certiain  things  in  the  contract  mentioned  in  which  case 
the  contractor  should  have  as  many  days  additional 
time  as  were  lost  by  such  delays,  and  unless  the  execu- 
tive board  should  grant  an  extension  of  time  to  the 
contractor.  The  matter  of  the  rescission  of  the  con- 
tract was  referred  to  the  city  attorney.  That  oflScial 
was  informed  by  the  city  engineer  as  follows : 

**I  notified  the  contractor  that  this  office  would  not 
permit  the  improvement  until  the  proper  under- 
ground work  was  installed,  nor  would  I  allow  them  to 
tear  up  the  street  by  grading  during  the  winter  season, 
for  the  reason  that  Milwaukie  Street  is  the  only  road 
leading  to  Sellwood,  MHwaukie  and  the  southeast  dis- 
trict, and  the  grading  of  the  street  during  the  winter 
would  leave  the  people  south  of  Holgate  Street  without 
means  of  getting  into  the  city. ' ' 

The  contract  contains  no  provision  making  time  of 
the  essence  of  the  contract,  or  creating  an  automatic 
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forfeiture  for  a  failure  to  complete  the  work  at  the  ap- 
pointed time.  Section  397  of  the  Charter  discloses 
inter  alia  that : 

'*No  delays,  mistakes,  errors  or  irregularities  in  any 
act  or  proceeding  in  the  improvement  of  a  street  or  the 
construction  of  a  sewer  or  drain  shall  prejudice  or  in- 
validate any  final  assessment,  but  the  same  may  be 
remedied  by  subsequent  and  amended  acts  or  proceed- 
ings. '  * 

2.  The  council  refused  to  rescind  the  contract  and 
thereafter  extended  the  time  for  the  completion  of  the 
work  as  stated  above.  It  does  not  appear  that  the  time 
for  the  completion  of  the  work,  according  to  all  the 
stipulations  of  the  contract,  had  expired  when  such 
time  was  extended.  The  city  would  not  be  justified  in 
forfeiting  the  contract  when  the  delays  in  the  execution 
thereof  were  by  the  request  of  the  city  official  in  charge 
of  the  work.  It  appears  that  the  work  was  postponed 
on  account  of  laying  water-mains,  gas-mains  and  sewer- 
pipes,  and  also  by  reason  of  winter  weather,  and  de- 
layed on  account  of  the  traffic  and  also  paving  between 
the  double  street  railway  tracks,  and  that  thereafter 
the  executive  board  extended  the  time  for  the  comple- 
tion of  the  work.  It  is  not  shown  that  the  contract  was 
illegal :  Ritchie  v.  City  of  Topeka,  91  Kan.  615  (138  Pac. 
618) ;  Hellar  v.  Tacoma,  44  Wash.  250  (87  Pac.  130) ; 
Washington  Paving  Co.  v.  Tacoma,  78  Wash.  282  (138 
Pac.  870) ;  Mayor  and  City  Council  of  Baltimore  v. 
Raymo,  68  Md.  569  (13  Atl.  383).  After  notice  to  the 
property  owners  and  an  opportunity  to  be  heard 
thereon,  the  executive  board  had  jurisdiction  to  deter- 
mine whether  the  contractor  substantially  performed 
the  obligations  of  his  contract.  The  board  did  not  lose 
jurisdiction  to  accept  the  improvement  because  the 
same  was  not  completed  on  the  date  first  appointed  in 
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the  contract :  Cormack  v.  Cor  mack,  82  Or.  108  (160  Pac* 
380) ;  Lawrence  v.  City  of  Portland,  85  Or.  586  (167 
Pac.  587). 

3.  It  is  suggested  by  counsel  for  plaintiffs  that  the 
services  of  the  city  engineer  and  his  assistants  in  per- 
forming the  engineering  work  pertaining  to  the  street 
should  not  be  taxed  as  a  part  of  the  cost  of  the  improve- 
ment for  the  reason  that  these  officialjs  were  paid  regu- 
lar monthly  salaries  by  the  city.  The  rule  that  services 
rendered  by  municipal  officers  who  are  compensated  by 
regular  salaries  should  not  be  considered  as  a  part  of 
the  cost  of  a  municipal  improvement  was  formerly 
based  upon  the  fact  that  the  law  authorizing  the  im- 
provement did  not  provide  that  such  incidental  ex- 
penses should  be  charged  against  the  property  bene- 
fited: Smith  v.  City  of  Portlcmd,  25  Or.  297  (35  Pac. 
665) ;  Board  of  Commissioners  v.  FvZlen,  118  Ind.  158 
(20  N.  E.  771).  By  Section  394  of  the  Charter  of 
Portland,  it  is  specifically  enacted  that : 

*'The  contract  price  based  upon  the  estimate  of  the 
City  Engineer,  the  costs  of  rights  of  way  and  expenses 
of  condemning  land,  and  a  sum  not  to  exceed  five  per 
cent  of  the  contract  price  as  the  cost  of  advertising, 
engineering,  and  superintendence,  shall  be  deemed  to 
be  the  cost  of  every  sewer  or  street  improvement.'' 

Under  this  Section  it  is  proper  for  the  City  of  Port- 
land to  tax  a  sum  not  exceeding  5  per  cent  of  the  con- 
tract price,  as  the  cost  of  advertising,  engineering  and 
superintendence  to  be  paid  by  the  owners  of  the  prop- 
erty benefited,  although  city  officers  who  were  paid  a 
regular  salary  did  the  engineering  and  superintend- 
ing of  the  construction:  Hamilton  on  Special  Assess- 
ments, §  525 ;  People  v.  City  of  Kingston^  39  App.  Div. 
80  (56  N.  Y.  Supp.  606) ;  Burns  v.  Duluth,  96  Minn.  104 
(104  N.  W-  714).    The  actual  cost  of  the  engineering 
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work  for  the  improvement,  the  plans  and  specifications 
and  the  superintendence  of  the  construction  of  the 
pavement  are  legitimate  parts  of  the  cost  of  the  im- 
provement. 

4.  It  is  claimed  by  the  plaintiffs  that  the  city  officials 
arbitrarily  added  5  per  cent  of  the  contract  price  with- 
out regard  to  the  cost  of  the  items  mentioned.  It  is 
clear  that  the  Charter  provides  that  the  actual  cost  for 
the  engineering,  etc.,  not  exceeding  the  limit  named, 
shall  be  deemed  a  part  of  the  cost  of  the  improvement. 
It  appears  that  a  straight  5  per  cent  of  the  contract 
price  was  added  thereto  for  such  incidental  expenses, 
no  account  of  the  work  having  been  kept  by  the  city. 
In  Burns  v.  Diduth,  96  Minn.  104  (104  N.  W.  714),  the 
city  levied  10  per  cent  of  the  contract  price  to  cover 
**the  expenses  of  making  survey,  plans  and  specifica- 
tions, and  superintendence '*  of  the  work.  The  trial 
court  reduced  the  amount  to  actual  expenses  thereof. 
This  was  upheld  upon  appeal.  In  the  present  case  testi- 
mony as  to  the  actual  cost  of  the  work  was  introduced. 
Plaintiffs '  testimony  in  regard  to  the  engineering  and 
advertising  and  the  defendants*  testimony  relating  to 
the  superintendence  of  the  work  approximate  the  cost 
thereof  with  some  degree  of  accuracy.  The  Circuit 
Court  made  no  finding  in  regard  to  the  same.  Con- 
sidering all  the  evidence  in  regard  thereto  which  under 
the  circumstances  is  necessarily  an  estimate,  it  appears 
to  us  that  the  cost  of  the  engineering,  superintend- 
ence and  advertising  amounted  to  the  sum  of  $4,653.11, 
which  sum  should  be  taxed  as  a  part  of  the  cost  of  the 
improvement  making  the  contract  price  $130,812.20 
plus  the  cost  of  the  engineering,  etc.,  $4,653.11,  aggre- 
gating $135,465.31  as  the  total  cost  of  the  improvement 
for  which  plaintiffs  should  pay  their  proportionate 
share. 
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5.  It  is  next  contended  by  counsel  for  plaintiffs  that 
the  city  council  failed  to  **hear  and  determine*'  the 
objections  made  by  plaintiffs  to  the  preliminary  assess- 
ment. The  Charter  (Section  394)  gives  the  owners  of 
property  which  is  affected  by  the  proposed  assessment, 
the  right  to  make  objections  to  the  apportionment  in 
writing  to  the  city  council  within  ten  days  from  the 
first  publication  of  notice  of  such  apportionment  of 
assessment,  and  requires  any  such  objection  to  be 
heard  and  determined  by  the  council  pursuant  to  the 
notice,  before  the  passage  of  any  ordinance  assessing 
the  cost  of  the  improvement  against  the  property  bene- 
fited. A  hearing  or  an  opportunity  to  be  heard  is 
absolutely  essential:  Stuart  v.  Palmer,  74  N.  Y.  183, 
185  (30  Am.  Bep.  289) ;  Rogers  v.  Salem,  61  Or.  321 
(122  Pac.  308). 

6.  After  the  objections  were  filed  by  plaintiffs,  con- 
siderable time  intervened  before  the  council  acted  upon 
the  report  of  the  committee.  It  should  be  remembered 
notice  was  given  by  publication  and  by  mailing  to  the 
property  owners  stating  that  the  proposed  assessment 
had  been  made  and  was  on  file  with  the  auditor  subject 
to  examination  and  objection  to  the  apportionment 
might  be  made  in  writing  to  the  council  and  filed  with 
the  auditor  within  ten  days  from  the  first  publication 
of  the  notice,  and  that  such  objection  would  be  heard 
and  determined  by  the  council  before  the  passage  of  an 
ordinance  assessing  the  cost  of  the  improvement.  The 
notice  is  dated  December  28,  1912.  A  similar  notice 
has  been  upheld  in  Pavlson  v.  City  of  Portland,  16  Or. 
450  (19  Pac.  450,  1  L.  R.  A.  673;  Id.,  149  U.  S.  30,  37 
L.  Ed.  637,  13  Sup.  Ct.  Rep.  750) ;  King  v.  Portland, 
38  Or.  402  (63  Pac.  2,  55  L.  E.  A.  812),  affirmed  in  184 
U.  S.  61  (46  L.  Ed.  431,  22  Sup.  Ct.  Rep.  290.)  On 
January  8,  1913,  the  proposed  assessment  and  objec- 


March,  1919.]  Ibelan  v.  Portland.  481 

tions  thereto  were  placed  before  the  coundl.  The  mat- 
ter was  referred  to  the  street  committee.  No  further 
action  was  taken  until  after  the  restraining  order  which 
had  been  issued  in  the  case  of  Sherrett  v.  City  of  Port- 
land, 75  Or.  449  (147  Pac.  382),  was  vacated.  Section 
394  seems  to  contemplate  that  the  property  owners  who 
wish  an  oral  hearing  upon  their  objections  will  attend 
the  r^ular  meeting  of  the  council,  which  is  held  upon 
a  date  fixed  by  ordinance,  and  ask  for  a  hearing 
thereof.  It  nowhere  appears  in  the  record  that  the 
property  owners  offered  to  submit  a  further  written 
statement  or  any  oral  proof  in  support  of  their  ob- 
jections. The  principal  question  of  fact  raised  by  the 
objections  related  to  the  assessment  for  the  catch- 
basins  or  inlets.  It  would  naturally  be  supposed  that 
all  of  the  records  in  regard  to  the  former  assessments 
for  the  inlets  opposite  the  plaintiffs'  property  were 
accessible  to  the  council,  and  that  the  street  could  be 
examined  by  the  committee,  and  that  the  council  was 
suflSciently  acquainted  with  the  facts  relating  thereto 
without  any  additional  information.  It  appears  that 
the  former  inlets  in  front  of  the  plaintiffs'  property 
were  assessed  not  alone  to  plaintiffs'  land,  but  to  the 
different  parcels  of  property  in  the  sewer  district, 
hence  the  auditor  deemed  it  equitable  for  the  plaintiffs 
to  pay  their  proportional  part  of  the  other  inlets  con- 
structed when  the  street  was  paved.  It  does  not  ap- 
pear that  plaintiffs  were  required  to  pay  any  more  than 
their  just  contribution  in  this  respect  They  had 
ample  opportunity  to  be  heard  further  before  the  coun- 
cil if  they  had  desired  such  additional  hearing. 

7,  8.  It  should  appear  somewhere  in  the  record  of  the 
proceedings  of  the  council  or  the  assessment  ordinance 
that  the  council  determined  any  issue  raised  by  the 
objections  of  the  property  owners  to  the  preliminary 
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assessment  made  by  the  auditor.  If  the  issue  raised 
be  one  of  law,  it  is  sufficient  if  the  minutes  show  that  it 
has  been  overruled.  If  an  issue  of  fact  be  so  raised 
there  should  be  a  finding  of  the  council  thereon,  either 
in  the  record  or  ordinance.  The  finding  is  not  required 
to  be  made  with  the  same  technical  precision  required 
in  a  decree  or  judgment  of  a  court.  It  is  suflScient  if 
it  shows  that  the  question  has  in  fact  been  heard  and 
determined  by  the  council  and  the  result  of  the  deci- 
sion. If  an  objection  involves  a  question  of  fact,  it  can- 
not be  summarily  disposed  of  by  a  general  order  over- 
ruling it :  Hughes  v.  City  of  Portland,  53  Or.  370,  390, 
(100  Pac.  942).  In  this  instance  it  appears  from  the 
minutes  of  the  council  that  it  was  found  by  that  tri- 
bunal that  the  apportionment  of  the  assessment  for  the 
improvement  of  the  street  was  equitable  and  *  *  that  the 
facts  stated  in  the  objections  so  far  as  the  same  apply 
thereto  are  not  true.'*  This  brief  statement  was  in 
eflfect  a  finding  in  regard  to  the  objections  of  plaintiflFs ; 
that  the  prices  were  not  excessive  ai^d  that  the  cost  of 
the  improvement  was  not  in  excess  of  the  benefits  to 
each  lot ;  that  the  lots  of  plaintiff  had  not  theretofore 
been  assessed  for  catch-basins  or  inlets  which  were  put 
in  front  of  these  lots  when  the  sewer  was  put  in,  but 
only  for  their  proportionate  share  for  such  inlets  in  the 
street,  taking  them  all  into  consideration.  The  finding 
made  by  the  council  upon  the  question  of  fact  raised 
was  sujficient.  As  to  the  question  in  regard  to  the 
price  of  the  patented  pavement  and  the  letting  of  the 
contract  therefor,  it  is  only  necessary  to  refer  to  the 
case  of  Johns  v.  Pendleton,  66  Or.  182  (133  Pac.  817, 
134  Pac.  312,  Ann.  Cas.  1915B,  454,  46  L.  R.  A.  (N.  S.) 
990),  where  the  matter  is  fully  discussed.  The  city 
oflScials  had  no  authority  under  the  charter  to  add  to 
the  contract  price  more  than  the  actuaJ  cost  of  the 
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engineering,  advertising  and  superintendence.  In  so 
doing  the  council  exceeded  its  jurisdiction  and  to  that 
extent  the  assessment  is  void ;  therefore,  a  decree  will 
be  entered  modifying  tJae  decree  of  the  lower  court, 
and  reducing  the  total  cost  of  the  improvement  to 
$135,465.31,  a  proportionate  part  of  which  should  be 
assessed  against  plaintiffs'  property.  The  equities  of 
this  suit  require  the  parties  to  pay  their  own  costs. 

Modified. 

McBbidb^  0.  J.,  and  Johns  and  BennetTi  JJ.,  con- 
cur. 


Argued  Febniarj  20,  modified  and  remanded  March  18,  1919. 

HAWKINS  V.  RODGERS. 

(179  Pac.  563,  905.) 

A1>ateiii«nt  and  Beviyal— Another  Action  Pending— Priority  of  Other 
Action. 

1.  In  a  suit  to  strictly  foreclose  a  land  contract,  a  plea  in  abate- 
ment setting  up  that  defendants^  subsequent  to  the  suit,  brought  an 
action  at  law  against  plaintiffs,  was  demurrable,  it  being  in  the  nature 
of  a  Us  pendens, 

[As  to  abatement  of  one  action  hy  another  pending  in  same 
state,  see  note  in  84  Am.  Dec.  452.} 

Pleading — ^Defenses  and  Oounterclainui — Statement. 

2.  "VVliile  a  defendant  may  set  forth  by  answer  as  many  defenses 
and  counterclaims  as  he  may  have,  they  must,  under  Section  74, 
L.  O.  L.,  as  amended  by  Act  Jan.  28,  1915  (Laws  1915,  p.  24),  be 
separately  stated  and  refer  to  the  cause  of  action  which  they  are  in- 
tended to  answer  in  such  a  manner  that  they  may  be  intelligibly 
distinguished. 

Vendor  and  Pnrdiaaer— Iiand  Contracts-Default. 

3.  Where  payments  were  made  out  of  time  with  the  acquiescence 
and  approval  of  vendors,  there  would  be  no  default  until  after  rea- 
sonable notice  by  vendors  to  vendees  that  in  the  future  strict  per- 
formance as  to  time  and  amount  of  payments  would  be  required. 

Evidence — Actions  to  Foreclose  Land  Contract — Pleading  and  Proof. 

4.  Since  under  Section  713,  L.  O.  L.,  a  written  agreement  will  be 
considered  to  contain  all  the  terms  agreed  on  and  evidence  of  other 
terms  is  inadmissible,  except  where  a  mistake  in  writing  is  put  in 
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issue  by  the  pleadings,  in  a  suit  to  strictly  foreclose  a  land  contract, 
a  defense  that  a  strip  of  land  was  not  included  in  the  contract  as 
supposed  by  defendants  could  not  be  considered  when  not  pleaded. 

Vendor  and  Parcbaaer— Land  Contract — ^Default — Conditions  Prece- 
dent. 

5.  Where  a  land  contract  provides  that  plaintiff  is  to  furnish  an 
abstract,  to  be  delivered  contemporaneously  with  full  payment  of 
the  purchase  price,  vendors  cannot  be  put  in  default  by  the  pur- 
chasers for  failing  to  furnish  a  sufficient  abstract  until  fiUl  payment 
of  the  purchase  price  is  tendered. 

Vendor    and    Purchaser  —  Consideration  —  Modification   of  Written 
Agreement. 

6.  A  verbal  agreement  by  the  parties  to  a  written  land  contract 
for  the  suspension  of  payments  by  purchasers  until  a  certain  road  had 
been  vacated  did  not  modify  the  written  agreement,  in  the  absence 
of  consideration. 

Vendor  and  Purchaser — ^lAnd  Contracts— Beecissioii— Evidence. 

7.  In  a  suit  strictly  to  foreclose  a  land  contract,  where  the  de- 
fense of  rescission  was  interposed,  evidence  held  not  to  show  a  meet- 
ing of  the  minds  of  the  parties  as  to  the  rescission. 

Vendor  and  Purchaser — ^Land  Contracts    Default. 

8.  In  a  suit  strictly  to  foreclose  a  land  contract,  providing  for 
payment  within  five  years  and  for  delivery  of  an  abstract  showing 
marketable  title,  the  vendors  were  not  in  default,  merely  because 
they  had  no  title  to  a  strip  of  land  included,  where  the  five  years 
provided  for  in  the  contract  had  not  expired,  notwithstanding  that 
purchasers  had  exercised  their  option  to  offer  payment  before  that 
time. 

Vendor  and  Porchaser— Land  Contracts — ^Foreclosnre — ^Allowance  for 
Improvements. 

9.  Where  vendees  under  a  land  contract  have  erected  improve- 
ments, the  vendor  on  foreclosure  of  the  contract  may  either  take 
back  the  land,  upon  payment  for  improvements,  or  he  may  allow  the 
property  to  be  sold,  in  which  case  the  proceeds  should  be  first  applied 
to  pay  what  is  due  vendor,  and  the  balance  paid  vendee. 

From  Lane :  Gboboe  F.  Skipwobth,  Judge. 

Department  1. 

This  is  a  suit  strictly  to  foreclose  a  contract  whereby 
the  plaintiflFs,  husband  and  wife,  agreed  to  convey 
land  to  the  defendant  Hala  Rice  Rodgers.  It  is  not 
necessary  to  say  more  about  the  defendant  First  Na- 
tional Bank  than  that  it  was  the  depository  of  the  es- 
crow involved  in  the  transaction.  The  admitted 
written  agreement  between  the  parties  was  to  the  effect 
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that  the  defendants  Bodgers  were  to  pay  to  the  plain- 
tiffs $1,000  at  the  execution  of  the  contract,  which  was 
acknowledged,  and  $9,000  additional  on  or  before  five 
years,  with  interest  at  6  per  cent  per  annum,  as  the 
purchase  price  of  realty  in  Lane  County,  Oregon,  de- 
scribed as  follows : 

' '  The  lot  numbered  Sixteen  and  part  of  the  lots  num- 
bered Fifteen  and  Seventeen  of  City  View  Park  Addi- 
tion to  Eugene,  in  Lane  County,  Oregon,  as  platted 
and  recorded,  described  as  follows,  to  wit:  Beginning 
at  the  Northwest  comer  of  said  Lot  Sixteen  and  run- 
ning thence  South  along  East  line  of  road  945.9  feet 
to  the  North  line  of  Mulkev  Cemetery;  thence  South 
89°  17'  East  594  feet;  thence  North  961.0  feet  to  the 
South  line  of  County  road;  thence  along  said  South 
line  of  County  road  South  88°  29'  West  252.4  feet  and 
thence  South  89°  53'  West  431.7  feet  to  the  place  of 
beginning ;  containing  13  acres,  more  or  less ;  also  all 
our  right,  title  and  interest  in  and  to  the  road  40  feet 
in  width  immediately  West  of  said  tract.  *  * 

Bodgers  and  his  wife  were  to  have  possession  of  the 
premises  from  April  1,  1912,  as  long  as  they  complied 
with  the  terms  of  the  agreement.  They  were  to  dis- 
charge all  taxes  and  assessments  when  they  should  be- 
come due  and  payable,  until  the  purchase  money 
should  be  fully  paid,  and  were  to  keep  the  buildings, 
fences  and  improvements  in  as  good  repair  as  they  then 
were,  excepting  ordinary  wear  and  damage  by  the  ele- 
ments.   It  was  also  stipulated  that : 

*'The  parties  of  the  first  part  hereby  agree  and  bind 
themselves,  their  heirs  and  le^al  representatives  that 
in  case  the  aforesaid  sum  of  Nine  Thousand  Dollars, 
with  the  interest  shall  be  fully  paid  at  the  times  and 
in  the  manner  above  specified  the  said  deed  therefor 
shall  be  delivered  to  the  said  parties  of  the  second  part 
or  their  legal  representatives,  together  with  an  ab- 
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stract  of  title  showing  good  and  snbstantial  title  to  all 
of  said  lands. ' ' 

Finally,  it  was  agreed  that  if  Bodgers  and  his  wife 
should  fail  to  make  any  of  the  payments  at  the  time 
and  in  the  manner  prescribed,  or  within  sixty  days 
after  any  payment  of  principal  or  interest  should  be- 
come due,  or  should  fail  to  pay  any  tax  or  assessment 
against  the  land  before  it  should  become  delinquent, 
the  contract  should  be  void,  all  payments  thereon  for- 
feited, the  deed  returned  to  the  plaintiff  and  the  pos- 
session of  the  property  at  once  surrendered ;  or,  in  the 
alternative,  the  plaintiffs  might  elect  to  declare  the 
whole  of  the  purchase  price  due  and  payable  and  pro- 
ceed at  once  by  foreclosure  or  otherwise  to  collect  the 
same,  together  with  all  reasonable  costs,  charges  and 
expenses,  including  attorneys'  fees. 

The  complaint  alleges  that  E.  H.  Hawkins  was  the 
absolute  owner  of  all  the  lands  described;  that  they 
were  free  from  encumbrance;  that  the  deed  as  agreed 
upon  was  deposited  with  the  bank  as  an  escrow  on 
March  2, 1912,  the  date  of  the  contract,  with  proper  in- 
structions respecting  its  delivery;  and  that  the  plain- 
tiffs have  performed  all  of  the  conditions  of  the  con- 
tract by  them  to  be  fulfilled  prior  to  the  final  payment 
of  the  purchase  price,  and  are  now  able,  ready  and 
willing  to  furnish  the  abstract  as  described,  which  is 
the  only  thing  remaining  for  them  to  do.  They  say 
that  no  part  of  the  purchase  price  has  been  paid  ex- 
cept $1,000  at  the  execution  of  the  contract  and  three 
annual  interest  installments  of  $540  each,  paid  re- 
spectively on  April  2, 1913,  April  30, 1914,  and  Septem- 
ber 27, 1915.  They  charge  that  the  interest  due  March 
2, 1916,  has  never  been  paid ;  that  the  defendants  failed, 
neglected  and  refused  to  pay  the  taxes  for  the  year 
1915,  and  to  prevent  the  sale  of  the  land  for  such  de- 
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linqnency,  the  plaintiffs  were  compelled  to  pay  the 
same  in  the  smn  of  $36.97,  none  of  which  has  been  re- 
paid to  them.  Reciting  the  fact  that  the  sum  of  $9,000 
with  interest  thereon  at  6  per  cent  per  annum  from 
March  2, 1915,  is  due  from  the  defendants  Bodgers  to 
the  plaintiffs ;  that  the  suit  is  brought  for  strict  fore- 
closure of  the  contract  as  against  the  rights,  interest 
and  claims  of  the  defendants,  and  that  $200  is  a  rea- 
sonable attorneys '  fee,  the  plaintiffs  pray  for  a  decree 
of  strict  foreclosure. 

As  a  plea  in  abatement  to  this  complaint  the  defend- 
ants Rodgers  say  that  on  February  23, 1917,  which  was 
long  after  the  institution  of  this  suit,  they  brought  an 
action  at  law  against  the  plaintiffs,  which  may  be  de- 
scribed briefly  as  an  attempt  to  recover  all  the  moneys 
paid  on  the  contract  by  the  defendants,  together  with 
amounts  they  expended  for  buildings  and  fruit  trees 
and  cultivation  thereof  on  the  land  during  the  time  they 
occupied  it,  based  upon  an  alleged  mutual  rescission 
of  the  contract  first  mentioned.  As  a  complete  defense 
they  admit  the  making  of  the  contract  and  the  payment 
of  $1,000  on  the  principal,  and  the  three  payments  of 
interest,  the  deposit  of  the  deed  in  escrow,  and  that 
E.  H.  Hawkins  is  the  absolute  owner  of  the  land  so  far 
as  his  wife,  N.  E.  Hawkins,  is  concerned.  Otherwise 
the  complaint  is  denied,  except  as  stated  affirmatively. 
They  avow  the  making  of  the  contract  as  alleged  in 
the  complaint ;  that  they  entered  into  possession  of  the 
property  about  April  10,  1912,  and  continued  therein 
until  early  in  January,  1917.  They  aver  the  payment 
of  principal  mentioned  and  the  three  payments  of  $540 
each  as  interest,  and  taxes  amounting  to  $110,  and  say 
they  disbursed  certain  sums  of  money  for  materials 
and  labor  in  building  a  bam,  for  fruit  trees,  fences, 
buildings  and  cultivating  an  orchard,  for  work  on  a 
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lawn  and  for  hauling  gravel,  amounting  in  all  for  im- 
provements to  $1,509.60.  They  say  that  the  ]>ayment8 
of  .principal  and  interest  were  accepted  by  the  plain- 
tiff E.  H.  Hawkins  at  the  time  they  were  made  and 
were  approved  by  the  plaintiffs,  by  whose  consent  and 
approval  also  the  improvements  were  made  by  the  de- 
fendants. 

Bedting  the  covenant  to  furnish  an  abstract,  the  de- 
fendants state : 

^'That  the  dwelling-house  located  on  said  land  is  in 
the  northeasterly  corner  thereof ;  that  the  public  road 
runs  east  and  west  on  the  north  side  of  the  said  house 
and  is  actually  located  48.4  feet  from  the  said  house; 
that  there  is  a  fence  along  the  north  (south)  side  of  the 
said  road  as  it  is  actually  traveled ;  that  when  these  de- 
fendants agreed  to  purchase  the  said  land  they  believed 
that  the  plaintiffs  were  going  to  convey  them  the  land 
up  to  the  fence  along  the  south  side  of  the  said  road 
as  the  plaintiffs  pointed  out  to  these  defendants  that 
they  owned  the  said  land  up  to  the  said  fence  and  that 
the  same  would  be  conveyed  up  to  the  said  fence,  when 
in  truth  and  in  fact  there  is  a  strip  of  land  14.2  feet 
wide  along  the  south  side  of  the  said  fence  which  the 
plaintiffs  herein  do  not  own,  to  which  they  have  no 
title,  and  which  belongs  to  and  is  part  of  the  public 
road,  and  the  south  side  of  the  said  strip  which  belongs 
to  the  public  road  is  only  34.3  feet  from  the  said  house, 
making  the  public  road  to  come  within  34.3  feet  of  the 
said  house,  and  to  the  said  strip  14.2  feet  wide  the 
plaintiffs  have  no  title. 

''That  within  the  said  strip  there  are  some  oak  trees 
which  are  greatly  appreciated  by  these  defendants  as 
shade  trees ;  that  when  the  said  strip  of  land  is  opened 
for  a  road  and  the  fence  set  back  it  will  cause  an  em- 
bankment to  be  in  front  of  the  said  house,  cause  the 
said  public  road  to  be  within  34.3  feet  of  the  said  house, 
and  destroy  the  said  shade  trees." 
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The  answer  narrates  in  substance  that  if  the  strip 
should  be  used  for  road  purposes,  the  prevailing  winds 
during  the  summer-time  will  cause  a  much  larger  quan- 
tity of  dust  to  come  into  the  house  than  at  present,  and 
that  the  dust  annoys.  It  is  further  alleged  in  eflfect 
that  after  the  defendants  made  the  last  payment  of 
interest,  and  before  the  next  installment  was  due, 
while  the  defendants  were  not  yet  in  default,  it  was 
verbally  agreed  by  the  parties  that  the  vendees  were 
not  to  make  any  further  payments  until  the  plaintiffs 
had  secured  a  vacation  for  road  purposes  and  a  title 
to  the  said  strip  of  ground  and  had  furnished  an  ab- 
stract showing  clear  title  in  the  plaintiff  E.  H.  Haw- 
kins to  all  the  land  up  to  the  fence ;  that  he  would  pro- 
cure the  title  to  the  said  strip  of  road  as  a  condition 
precedent  to  the  defendants'  being  required  to  make 
any  further  payments ;  that  the  defendants  relied  upon 
the  verbal  modification  and  remained  in  possession, 
improving  the  land,  and  that  the  plaintiffs  have  never 
performed  their  promise  about  the  vacation  of  the 
parcel,  but  instead  have  instituted  this  suit,  as  a  result 
of  all  of  which  the  defendants  claim  that  the  plaintiffs 
are  estopped  from  disputing  the  validity  of  the  oral 
modification  of  the  written  contract.  They  then  charge 
that  on  or  about  December  20, 1916,  the  parties  mutu- 
ally agreed  to  and  did  rescind  the  contract,  but  that 
the  agreement  to  rescind  was  not  in  writing.  They 
state  that  the  terms  of  the  rescinding  agreement  were 
that  the  defendants  should  surrender  the  property  to 
the  plaintiffs,  who  would  pay  back  to  them  all  they 
had  paid  on  the  purchase  price  of  the  land,  with  inter- 
est thereon  at  6  per  cent  per  annum  from  the  date  of 
each  payment;  that  they  would  return  to  the  defend- 
ants all  of  the  taxes  and  assessments  paid  by  the  latter 
and  would  pay  to  them  the  amount  which  the  improve- 
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ments  had  added  to  the  market  value  of  the  land,  less 
the  reasonable  rental  of  the  land  during  the  defend- 
ants'  occupancy. 

They  say  they  surrendered  the  property  but  that  the 
plaintiffs  have  not  paid  the  money  mentioned.  The 
defendants  disclaim  all  interest  in  the  land  and  the  es- 
crow deed  and  pray  that  the  suit  be  dismissed;  that 
they  be  relegated  to  their  relief  at  law  or  that  the  suit 
be  stayed  until  the  action  at  law  has  been  determined. 
They  conclude  by  saying : 

**The  defendants  ask  no  other  relief  than  as  herein 
prayed,  as  they  elect  to  proceed  in  the  said  law  action 
for  their  relief  so  soon  as  the  court  will  allow  the  same 
to  be  done.** 

A  general  demurrer  to  the  plea  in  abatement  was 
sustained  by  the  Circuit  Court.  On  the  motion  of  the 
plaintiffs  the  court  struck  out  of  the  answer  all  the  mat- 
ter relating  to  the  expenses  for  improvements,  all  that 
concerning  payments  made  out  of  time  with  the  knowl- 
edge and  consent  of  the  plaintiffs  and  that  part  treating 
of  the  location  of  the  dwelling-house  and  the  prox- 
imity of  the  public  road,  and  the  subsequent  conven- 
tion for  the  suspension  of  payments  until  the  plaintiffs 
should  secure  a  vacation  of  the  road  and  an  abstract 
showing  full  title  in  the  plaintiffs  to  the  strip  men- 
tioned. The  grounds  assigned  for  the  motion  were 
that  the  matter  mentioned  was  irrelevant,  immaterial 
and  sham.  The  defendants  stood  upon  their  answer, 
notwithstanding  an  offer  at  the  hearing  to  allow  them 
to  amend. 

The  reply  denied  the  new  matter  remaining  in  the  an- 
swer except  as  stated  in  the  complaint.  Further  reply- 
ing, the  plaintiffs  proceeded  at  great  length  and  detail 
to  narrate  in  substance  that  with  intent  to  cheat  and 
defraud  the  plaintiff  E.  H.  Hawkins  the  defendants 


March,  1919.]  Hawkins  v.  Bodoers.  491 

enticed  him  into  an  office  in  Eugene  and  handed  him  a 
copy  of  the  agreement  whereby  they  claim  to  have 
rescinded  the  contract,  after  the  commencement  of  this 
suit ;  that  they  afterwards  abandoned  the  premises  and 
that  the  plaintiffs  for  the  protection  of  their  interest 
therein  took  charge  of  them,  merely  for  the  purpose  of 
preventing  waste  thereon  and  caring  for  the  same. 

The  findings  of  fact  and  conclusions  of  law  were  in 
favor  of  the  plaintiffs  and  a  decree  was  rendered 
strictly  foreclosing  the  contract  as  against  the  defend- 
ants in  default  of  their  payment  of  the  amounts 
charged  to  be  due  on  the  contract  within  ninety  days 
from  the  date  of  the  decree,  and  enjoining  the  prose- 
cution of  the  action  at  law.    The  defendants  appeal. 

Modified  and  Remanded. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  E.  Slattery. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Charles  A.  Hardy  and  Mr.  A.  E.  Wheeler,  with 
an  oral  argument  by  Mr.  Hardy. 

BURNETT,  J.— We  note  at  the  outset  that  this  is 
not  a  suit  for  specific  performance,  but  is  one  of  strict 
foreclosure,  wherein  the  owner  of  the  fee  seeks  to  com- 
pel the  vendee  to  pay  the  purchase  price  within  a  time 
fixed  by  the  decree  or  abandon  the  undertaking. 

1.  The  demurrer  was  properly  sustained  to  the  plea 
in  abatement,  it  being  in  the  nature  of  Us  pendens. 
The  equity  court  had  obtained  jurisdiction  first  in  this 
suit  for  strict  foreclosure  wherein  all  the  rights  of  all 
the  parties  can  be  fully  and  finally  adjudicated ;  hence 
it  is  not  permissible  for  any  of  the  litigants  to  insti- 
tute an  action  at  law  covering  the  very  questions  over 
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which  the  chancery  tribunal  had  already  rightfully 
assumed  authority. 

2,  3.  A  defendant  is  entitled  to  set  forth  by  answer 
as  many  defenses  and  counterclaims  as  he  may  have, 
but  it  is  required  by  Section  74,  L.  O.  L.,  as  amended 
by  the  act  of  January  28, 1915,  that  they  be  separately 
stated  and  refer  to  the  cause  of  action  which  they  are 
intended  to  answer,  in  such  a  manner  that  they  may  be 
intelligibly  distinguished.  It  was  proper  for  the  de- 
fendants to  allege  a  rescission  by  express  stipulation  of 
the  parties,  and  the  terms  agreed  upon  for  such  a  can- 
cellation of  the  contract,  including  the  amounts  to  be 
repaid  by  the  plaintiffs.  It  was  error,  therefore,  for 
the  court  to  strike  out  the  matter  averring  the  payments 
made  for  improvements,  and  the  like,  for  repayment  of 
these  amounts  was  part  of  the  alleged  conditions  of  the 
rescission  agreement  said  to  have  been  made  by  the 
parties.  In  abatement  of  the  suit  it  was  competent  to 
state  that  the  payments  were  made  out  of  time  with 
the  acquiescence  and  approval  of  the  plaintiflFs,  which, 
under  the  doctrine  of  Graham  v.  Merchant,  43  Or.  294 
(72  Pac.  1088),  and  Kemmerer  v.  Title  &  Trust  Co., 
90  Or.  137  (175  Pac.  865),  and  other  like  precedents, 
would  postpone  the  operation  of  the  default  until  after 
reasonable  notice  by  the  vendor  to  the  vendees  that  in 
the  future,  strict  performance  as  to  time  and  amount 
of  payments  would  be  required.  It  was  wrong  to  strike 
out  that  matter. 

4.  It  is  impossible  to  determine  from  the  answer 
whether  the  strip  is  part  of  the  tract  described  in  the 
contract  or  something  in  addition  thereto.  If  it  was 
something  further  that  was  to  be  included  in  the  con- 
tract, and  not  part  of  the  tract  therein  described,  it 
cannot  be  the  subject  of  dispute  here,  in  the  absence 
of  a  showing  that  its  omission  from  the  written  memo- 
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rial  of  the  agreement  was  the  result  of  fraud  or  mis- 
take, for  we  learn  in  Section  713,  L.  0.  L.,  that : 

**When  the  terms  of  an  agreement  have  been  re- 
duced to  writing  by  the  parties,  it  is  to  be  considered 
as  containing  all  those  terms,  and  therefore  there  can 
be,  between  the  parties  and  their  representatives  or  suc- 
cessors in  interest,  no  evidence  of  the  terms  of  the 
agreement,  other  than  the  contents  of  the  writing,  ex- 
cept in  the  following  cases : — 

*  *  1.  Where  a  mistake  or  imperfection  of  the  writing 
is  put  in  issue  by  the  pleadings.  •  •  '* 

It  would  be  another  matter  if  by  appropriate  nar- 
ration it  should  appear  that  the  plaintiffs  represented 
to  the  defendants  as  a  means  of  inducing  the  latter  to 
make  the  contract,  that  the  north  line  of  the  premises 
described  in  the  instrument  coincided  with  the  fence 
mentioned  but  it  is  not  so  pleaded. 

5,  6.  Respecting  the  matter  of  furnishing  an  ab- 
stract, the  terms  of  the  agreement  are  that  that  instru- 
ment shall  be  delivered  contemporaneously  with  the 
full  payment  of  the  purchase  price,  and  the  plaintiffs 
could  not  be  put  in  default  by  the  defendants  until  the 
latter  had  tendered  the  money  required.  So  far  as  the 
alleged  verbal  agreement  that  the  defendants  should 
suspend  payments  until  the  plaintiffs  had  secured  a 
vacation  of  the  road  and  furnished  an  abstract  to  that 
effect  is  concerned,  it  is  not  alleged  to  have  been  made 
on  any  consideration  and,  hence,  cannot  have  any  value 
as  a  contractual  modification  of  the  original  agree- 
ment. On  the  other  hand,  under  the  authority  of 
Neppach  v.  Oregon  &  California  R.  R.  Co.,  46  Or.  374 
(80  Pac.  482,  7  Ann.  Cas.  1035,  and  note),  if  the  plain- 
tiffs represented  to  the  defendants  that  they  need  not 
make  payment  until  the  vacation  of  the  strip  was  ac- 
complished, etc.,  and  thereby  lulled  them  into  a  sense 
of  security  it  would  operate  to  stay  the  hands  of  plain- 
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tiffs  until  tbe  matter  was  again  set  at  large  by  reason- 
able notice  that  a  strict  performance  of  the  contract  by 
the  defendants  would  thenceforth  be  required.  The 
matter  stricken  out  was  at  least  amenable  to  a  demur- 
rer on  the  ground  that  the  several  defenses  were  not 
separately  stated,  but,  including  as  it  did  matters  prop- 
erly cognizable  as  part  of  the  alleged  rescission  agree- 
ment, the  omnibtis  motion  to  strike  out  should  have 
been  overruled  even  as  to  matters  defectively  pleaded, 
against  which  it  was  directed.  With  these  observa- 
tions, we  pass  to  a  consideration  of  the  testimony  con- 
cerning the  alleged  mutual  agreement  of  the  parties  to 
rescind  the  contract. 

We  premise  that,  as  in  any  other  contract,  the  minds 
of  the  parties  must  meet  on  an  identical  proposition 
which  they  both  understand  alike  and  to  which  they 
both  assent  in  the  same  sense;  otherwise,  there  is  no 
agreement.  It  appears  by  the  testimony  that  there 
had  been  some  negotiations  between  the  parties  on  the 
subject  and  that  the  plaintiff  E.  H.  Hawkins  had 
offered  the  defendants  $250  to  surrender  possession 
of  the  premises  and  cancel  the  contract.  This,  how- 
ever, had  not  been  accepted  and  this  suit  had  been  in- 
stituted; after  which,  the  defendant  wife,  Mrs.  Rod- 
gers,  made  an  appointment  by  telephone  to  have  Mr. 
Hawkins  meet  her  at  a  real  estate  office  in  Eugene  at  a 
certain  time.  Going  there,  Hawkins  found  Mr.  Rod- 
gers  in  the  outer  office,  while  the  latter 's  wife  was  in  an 
inner  room.  After  some  delay  they  called  Hawkins 
into  the  latter  room,  when,  to  quote  in  substance  the 
testimony  of  both  Rodgers  and  his  wife,  Mrs.  Rodgers 
told  Hawkins  that  they  had  decided  to  rescind  the  con- 
tract and  to  give  immediate  possession  of  the  place, 
at  the  same  time  handing  him  their  copy  of  the  con- 
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tract.    They  say  that  he  took  it  and  said,  ''All  right." 
Bodgers  testified  further  as  follows : 

' '  Q .  Did  Mr.  Hawkins  ask  yon  anything  about  what 
amount  of  money  you  would  accept  or  anything  like 
that? 

*'A.  He  asked  me  if  we  accepted  what  he  offered;  I 
told  him  no,  we  wouldnH  accept  that. 

''Q.  What  did  he  say  t 

*'A.  He  said,  'Well,  I  will  be  willing  to  pay  some- 
thing.' '' 

He  says  they  gave  possession  about  January  10th, 
following,  and  that  he  saw  the  plaintiff  E.  H.  Hawkins 
afterwards  working  on  the  place. 

Mrs.  Bodgers  testified  substantially  as  related  and 
as  follows : 

*'Q.  When  you  handed  Mr.  Hawkins  your  copy  of 
the  contract  between  yourself  and  your  husband  on  the 
one  side,  and  the  plaintiffs  Hawkins  and  wife  on  the 
other,  and  made  your  statement,  you  then  turned  to 
leave,  and  left  the  room ! 

"A.  Yes. 

' '  Q.  Were  you  afraid  he  might  hand  it  back  to  you  t 

"A.  No,  sir.  I  was  sitting  there.  I  had  no  further 
business  in  there.    I  had  business  with  Mr.  Peterson. 

' '  Q.  You  T^ere  done  and  you  left  ? 

"A.  Well,  I  don't  think  there  were  any  words  passed 
between  me  and  them.  I  immediately  got  up  as  Mr. 
Skotheim  did,  and  started  to  walk  out  of  the  door.  I 
did  not  go  clear  out.  I  was  standing  just  outside  of 
the  door,  waiting. 

"Q.  You  handed  him  this  paper  and  made  your 
statement  simultaneously,  didn't  yout 

"A.  Not  so  much  so.  I  told  him  we  had  decided  to 
rescind  the  contract,  and  handed  it  to  him. 

"Q.  And  turned  and  walked  off? 

"A.  I  was  sitting  down.  I  sat  there  for  a  second  or 
two,  and  there  was  nothing  said  and  I  got  up  and 
walked  out. 
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**Q.  Then  you  were  ready  to  leave  right  then  and 
there  and  have  nothing  further  discussed  between  yout 

**A.  It  was  not  necessary  that  anything  more  should 
be  said. 

'  *  Q.  When  you  handed  him  the  paper  and  made  your 
little  speech,  you  were  done,  is  that  the  idea  t 

*'A.  Comparatively.  Not  done.  I  expected  some- 
thing back. 

' '  Q.  But  there  was  no  further  conversation  t 

**A.  I  had  no  further  conversation  with  Mr.  Haw- 
kins ;  no,  sir. 

* '  Q.  That  settled  that  phase  of  it  so  far  as  you  were 
concerned  t 

**A.  Yes,  sir. 

*'Q.  There  was  no  occasion  for  any  further  discus- 
sion ;  is  that  right  f 

*'A.  I  didn't  see  that  there  was.'* 

E.  H.  Hawkins  testified  that  when  he  met  Mrs.  Rod- 
gers  in  the  inner  office,  she  said,  **This  is  a  copy  of  the 
contract.  We  give  up  the  place ' ' ;  that  he  did  not  hear 
her  use  the  word  * '  rescind ' '  and  that  he  would  not  have 
known  what  she  meant  by  it  if  he  had  heard  it.  He 
says  that  Mrs.  Bodgers  ''got  up  and  stood  through  the 
door  between  the  rooms, ' '  and  further  testifies : 

''Q.  What  did  you  do  then? 

"A.  I  asked  Mr.  Rodgers  if  they  were  going  to  hold 
me  to  my  agreement  to  give  them  two  hundred  fifty 
dollars;  he  didn't  answer,  and  she  turned  around  and 
said, '  No,  we  won 't  accept  it. ' 

*'Q.  Then  what  did  you  dot 

''A.  Well,  I  thought,  'Perhaps  you  won't  get  any- 
thing else.' 

''Q.  What  else  did  you  dot 

"A.  I  don't  think  I  did  anything  else.  You  know 
it  was  Rodgers  that  I  spoke  to.  I  asked  him  if  ttiey 
accepted  it,  and  he  didn't  answer,  but  she  did. 

'*Q.  What  did  you  refer  to  when  you  asked  about 
the  $250 1 
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*'A.  I  referred  to  the  conversation  that  I  had  had  a 
few  days  before  tip  there,  when  I  told  him  if  they 
would  give  up  the  place  and  give  me  full  possession,  I 
would  give  them  two  hundred  fifty  dollars. 

**Q.  Was  that  before  or  after  suit  was  brought! 

**A.  I  think  it  was  before. 

**Q.  Now,  after  this  suit  was  brought  in  this  court, 
have  you  had  any  more  dealings  with  the  Bodgersf 

**A.  I  have  not. 

**Q.  Mr.  Hawkins,  did  you  make  any  arrangement 
with  them  at  all  that  day  there  in  the  office,  of  any 
kindf 

**A.  No. 

**Q.  Did  you  know  or  understand  what  they  meant 
or  what  they  were  trying  to  do! 

**A.  I  did  not.'' 

7.  Frpm  the  testimony  of  the  defendants  themselves 
it  is  quite  apparent  that  there  was  no  meeting  of  the 
minds  of  the  parties  on  the  question  of  contractual  re- 
scission, and  that  we  are  safely  within  the  record  in 
saying  that  no  such  rescission  was  made.  Not  a  word 
was  said  about  the  repayment  of  the  moneys  expended 
in  improvements,  such  as  lawns,  orchards  and  the  like ; 
neither  was  there  any  statement  whatever  about  the 
return  of  the  payments  on  account  of  principal,  interest 
and  taxes,  although  the  contract  itself  states  that  these 
shall  be  forfeited  on  the  default  of  the  vendees,  yet  all 
these  are  averred  to  be  part  of  the  agreement  to  rescind 
upon  which  the  defendants  rely.  The  alleged  contract 
of  rescission  by  mutual  agreement  must  be  laid  out  of 
the  case  for  an  utter  failure  of  proof. 

Respecting  the  claim  that  the  plaintiffs  had  no  title 
to  the  strip  of  land,  the  bone  of  contention  here,  and 
granting  that  it  was  to  be  included  in  the  contract  or 
was  part  of  the  land  described,  and  that  the  title  of 
the  plaintiffs  is  at  present  defective  in  the  respect  con- 
tended, we  find  in  39  Cyc.  1410,  the  following  rule : 

•lOr.- 


/ 


498  Hawkins  v.  Rodgebs.  [91  Or. 

**The  American  decisions  have  uniformly  held  that 
the  vendor  cannot  be  placed  in  default  for  defect  of 
title  or  inability  to  convey,  by  tender  of  performance 
by  the  purchaser  and  demand  for  performance  by  the 
vendor  before  the  expiration  of  the  time  fixed  by  the 
contract  for  making  a  conveyance,  the  view  being 
taken  that  it  is  perfectly  legal  for  one  to  contract  to 
convey  title  to  land  which  he  does  not  own.  If  the 
title  is  defective,  or  if  he  has  no  title,  at  the  time  of 
entering  into  the  contract,  but  such  defects  are  cured 
at  the  time  fixed  for  performance,  or  before  any  de- 
mand for  title  was  made,  or  at  any  time  before  suit 
commenced  to  rescind,  or  before  or  during  the  trial  of 
a  suit  or  cross-bill  by  the  purchaser  to  rescind  the  con- 
tract, or  before  final  decree,  a  rescission  will  not  be 
permitted,  provided  there  has  been  no  unnecessary  de- 
lay or  fraud  on  the  part  of  the  vendor  by  which  injury 
accrues  to  the  purchaser.  And  it  has  been  held  that 
even  in  case  of  injury  caused  by  delay  in  making  good 
the  title,  a  rescission  will  not  ordinarily  be  granted  if 
compensation  can  be  made  therefor. ' ' 

A  leading  case  is  Hanson  v.  Fox,  155  Cal.  106  (99 
Pac.  489, 132  Am.  St.  Rep.  72,  20  L.  R.  A.  (N.  S.)  338). 
It  is  not  pretended  that  the  defendants  offered  to  pay 
the  balance  remaining  due  on  the  purchase  price.  We 
remember  that  the  contract  prescribes  that  they  may 
pay  this  on  or  before  five  years  from  the  date  of  the 
instrument.  Even  if  they  had  exercised  their  option 
to  offer  payment  before  the  maturity  of  the  contract, 
still,  having  thus  anticipated  the  time  of  payment,  the 
plaintiffs  would  have  a  reasonable  time  thereafter  in 
which  to  furnish  the  marketable  title. 

8.  It  is  plain  upon  the  record,  under  these  principles, 
that  the  plaintiffs  were  not  in  default  respecting  the 
strip  and  the  defendants  were  in  no  position  to  force 
rescission.  On  the  other  hand,  if  in  fact  the  plaintiffs 
did  not  have  title  to  the  land  they  undertook  to  con- 
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vey,  they  had  no  standing  to  declare  and  enforce  a  de- 
fault against  the  def endants,  for  the  obligations  of  the 
parties  are  mutual  and  concurrent,  and,  as  in  any  other 
such  stipulation,  neither  can  enforce  a  rescission 
against  the  other  unless  he  is  at  the  time  himself  able  to 
perform.  Again,  as  stated  in  McCourt  v.  Johns,  33  Or. 
561  (53  Pac.  601),  the  contract  will  not  be  rescinded  for 
failure  of  title  to  an  insignificant  portion  of  the  prem- 
ises, A  slight  defect  in  quantity  of  property  ought  not 
to  be  used  as  a  cover  for  the  consequences  of  extrava- 
gant speculation.  This  subject  is  treated  at  length  in 
Charles  B.  James  Land  &  Investment  Co.  v.  Vernon, 
129  Tenn.  637  (168  S.  W.  156,  52  L.  E.  A.  (N.  S.)  959, 
and  note). 

On  the  subject  of  improvements  the  books  afford  a 
variety  of  precedents  and  it  is  impossible  to  lay  down 
any  hard-and-fast  rule.  It  is  made  the  subject  of  stat- 
ute in  Georgia  to  the  effect  that  a  trespasser  may  set 
off  permanent  improvements  enhancing  the  value  of 
the  land  as  against  the  claim  for  use  and  occupation. 
A  similar  provision  is  found  in  bur  Code  in  Section 
330,  L.  0.  L.,  where  the  defendant  in  ejectment  is  en- 
titled to  set  off  against  damages  for  the  withholding 
of  the  premises,  the  value  of  permanent  improve- 
ments made  upon  the  property  while  holding  under  the 
color  of  title  adversely  to  the  claim  of  the  plaintiff  in 
good  faith.  This,  however,  relates  to  actions  at  law. 
It  is  held  in  Seymour  v.  Clevelamd,  9  S.  D.  94  (68  N.  W. 
171),  that  a  vendee  is  not  an  adverse  holder  in  good 
faith  under  contract  to  purchase  so  as  to  secure  com- 
pensation for  improvements  under  the  statute  of  that 
state.  In  Putnam  v.  Ritchie,  6  Paige  (N.  Y.),  390,  the 
mother  of  certain  defendants  who  were  heirs  of  a  de- 
ceased tenant  under  a  long  lease  surrendered  it  with- 
out authority.  The  landlord  made  improvements  on  the 
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premises  and  after  the  heirs  came  of  age  and  asserted 
their  title  under  the  lease  of  their  ancestor  they  were 
permitted  to  enjoy  the  improvements  made,  without 
compensating  the  landlord.  In  Rainier  v.  Huddleston, 
4  Heisk.  (Tenn.)  223,  the  party  who  made  the  improve- 
ments while  in  possession  of  property  under  an  oral 
contract  for  the  purchase  thereof  was  found  to  be  him- 
self in  default  and  was  refused  compensation  for  the 
improvements.  In  Banks  v.  McQuatters  (Tex.),  57 
S.  W.  334,  it  is  held  that  where  the  vendor  is  not  in 
default  and  the  vendee  is,  the  latter  cannot  tax  the 
former  with  the  value  of  improvements  when  he  tries 
to  recover  his  land.  In  Guthrie  v.  Holt,  9  Baxt 
(Tenn.)  527,  it  is  said  that  where  a- vendor  is  not  in 
fault  and  the  vendee  is  remiss  in  performance,  the  lat- 
ter  cannot  compel  payment  for  improvements.  It  is 
analogous  to  the  situation  in  Caro  v.  WoUenberg,  83 
Or.  311  (163  Pac.  94),  where  we  held  that  a  mortgagee 
in  possession  could  not,  without  the  consent  of  the 
mortgagor,  load  the  premises  with  permanent  im- 
provements so  as  to  increase  the  burden  of  the  mort- 
gagor on  redemption. 

9.  The  feature  common  to  both  situations  is  that  in 
each  the  individual  making  the  improvements  is  put- 
ting them  on  the  land  of  another.  They  are  differen- 
tiated by  the  fact  that  it  was  not  originally  directly 
within  the  scope  of  the  contract  that  the  mortgagee 
should  have  title  to  the  land,  while,  on  the  other  hand, 
the  very  purpose  of  the  agreement  was  ultimately  to 
pass  title  to  the  vendee.  It  is  plain  on  principle  that 
a  defaulting  vendee  cannot  install  expensive  improve- 
ments upon  the  realty  and  compel  the  vendor  to  pay 
for  them  absolutely  and  at  all  events.  It  is  equally 
equitable  that  the  vendor  cannot  justly  avail  himself 
imrestrictedly  of  the  benefit  of  the  vendee 's  labors  and 
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expenditures  which  really  enhance  the  value  of  the 
estiate.  It  is  believed  that  the  more  reasonable  and 
equitable  rule  is  stated  in  Lytic  v.  Scottish  Americcm 
Mortgage  Co.,  122  Ga.  458  (50  S.  E.  402).  It  is  true 
that  in  a  sense  the  decision  there  is  aided  by  the 
Georgia  statute  already  noted,  but  after  treating  of  the 
duty  to  make  compensation  for  improvements  in  some 
manner,  the  court,  speaking  by  Mr.  Justice  Lamab, 
says : 

*  *  This  does  not  lead  to  the  conclusion  that  the  vendor 
can  be  compelled  to  pay  for  costly  changes  which  he  did 
not  order  and  does  not  desire,  and  which,  though  val- 
uable, are  not  of  a  character  useful  to  him.  Such  a 
result  is  obviated  by  the  terms  of  the  decree.  If  the 
vendor  elects  to  take  back  the  land,  he  must  return  the 
purchase  money  less  damages  and  rent.  If  the  land 
has  been  improved,  he  must  allow  the  vendee  for  the 
enhancement  in  value  occasioned  thereby,  before  he  can 
take  the  land  thus  improved.  But  the  vendee  cannot 
force  the  vendor  to  pay  for  the  building  or  other  melio- 
rations. When  the  vendee  asks  compensation  there- 
for, another  factor  is  injected  into  the  case,  whereby 
he  loses  the  absolute  right  to  the  purchase  money  and 
forces  an  accounting  under  which  he  can  secure  only 
what  legally  comes  to  him  on  a  sale  of  the  property. 
The  rights  of  the  parties  must  be  adjusted;  and  upon 
the  vendor  ^s  paying  the  vendee  what  is  equitably  due 
for  improvements  and  return  of  purchase  money,  the 
vendor  has  the  option  to  take  the  land  under  the  terms 
of  the  rescinded  contract.  If  he  does  not  desire  to 
exercise  this  option,  the  property  should  be  sold,  the 
proceeds  should  be  first  applied  to  the  payment  of 
what  is  due  the  vendor,  and  the  balance  should  be  paid 
over  to  the  vendee.  In  this  way  the  rights  of  both 
parties  are  fully  preserved.  The  vendor  is  not  obliged 
to  buy  the  improvements,  though  to  protect  his  inter- 
est he  may  use  his  special  judgment  against  the  land  as 
cash  at  the  sherifi^'s  sale.    At  the  sale  the  vendee  also 
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may  get  the  benefit  of  the  enhanced  price  due  to  the  im- 
provement. '  ^ 

See,  also,  Moore  v.  Oiesecke,  76  Tex.  551  (13  S.  W. 
293). 

The  object  of  this  suit  is  to  establish  a  price  which 
the  defendants  must  pay  or  be  foreclosed  and  excluded 
from  the  premises.  Some  pajnnents  have  been  made 
and  it  is  stipulated  in  the  contract  that  these  are  for- 
feited if  the  defendants  shall  make  default.  It  is  said 
in  39  Cyc.  2004  : 

**  However,  the  terms  of  the  contract  itself,  or  the 
purchaser's  own  conduct  or  default,  may  work  a  for- 
feiture of  such  payment,  thereby  depriving  the  pur- 
chaser of  his  right  to  recover  the  purchase-money 
paid";  citing  many  authorities. 

The  defendants  agreed  to  pay  a  balance  of  $9,000 
and  interest.  This  is  subject  to  possible  deductions  on 
account  of  defect  in  title  to  the  14-foot  strip  mentioned, 
if  it  be  true  that  the  title  is  defective.  The  defendants 
are  entitled  to  litigate  this  question  under  proper 
pleading.  The  record  before  us  is  not  suflScient  to  en- 
able us  to  determine  that  matter. 

It  is  possible  that  the  road  was  initiated  under  the 
law  as  it  stopd  prior  to  the  act  of  February  24,  1903 
(Laws  1903,  p.  262),  rendering  it  amenable  to  Section 
4821,  B.  &  C.  Comp.,  providing  that 

^*if  any  part  of  any  road  in  this  state  shall  not  be 
opened  for  four  years  after  or  from  the  time  of  its  loca- 
tion, the  same  shall  become  vacated.'' 

Again,  title  by  prescription  may  have  been  acquired 
up  to  the  line  of  the  fence  prior  to  the  enactment  of 
Section  6372,  L.  0.  L.,  preventing  adverse  user,  how- 
ever long  continued,  from  becoming  the  basis  of  title 
to  land  within  the  lines  of  an  established  county  road- 
It  may  be,  too,  that  the  proceedings  by  which  the  laying 
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out  of  the  road  was  attempted  were  so  defective  that 
the  highway  itself  exists  only  by  prescription  and 
covers  only  the  ground  actually  occupied  by  public 
travel.  All  these  questions  may  be  involved  and  are 
worthy  of  examination. 

If  the  defendants  are  found  to  be  entitled  to  a  deduc- 
tion under  such  cases  as  McCourt  v.  Johns,  33  Or.  561 
(53  Pac.  601),  the  net  remainder  will  be  the  price  to 
be  charged  against  them  on  strict  foreclosure,  and  a 
decree  should  be  entered  by  the  Circuit  Court  allow- 
ing them  a  reasonable  time,  to  be  fixed  by  that  court, 
in  which  to  pay  the  balance  thus  computed.  The  de- 
cree of  the  Circuit  Court  should  also  provide  that  in 
default  of  payment  as  prescribed  the  land  should  be 
sold  and  the  proceeds  of  sale  applied  to  the  payment 
of  the  balance  of  the  purchase  price  and  taxes  thus 
ascertained,  and  that  the  overplus,  if  any  there  be,  shall 
be  paid  to  the  defendants  Rodgers.  In  this  way,  the 
defendants  will  get  the  benefit  of  whatever  enhanced 
value  they  have  conferred  upon  the  land,  for  it  will 
be  reflected  in  the  public  sale  and  will  be  an  induce- 
ment to  bidders  to  purchase.  On  the  other  hand,  the 
plaintiffs  may  protect  their  interest  by  bidding  at  the 
sale  and  making  the  property  bring  enough  to  satisfy 
their  claim  for  purchase  price.  The  plaintiffs  agreed 
to  sell.  In  that  respect  their  contract  would  be  car- 
ried out  by  means  of  the  public  sale  and  they  cannot 
complain.  The  defendants  agreed  to  buy  and  pay  a 
purchase  price.  They  have  the  option  of  paying  the 
adjusted  price  and  taking  the  land.  They  also  have 
the  alternative  of  allowing  it  to  go  to  sale  where  their 
supposed  betterments  will  possibly  attract  bidders  who 
will  give  more  for  the  land  than  if  there  were  no  im- 
provements upon  it 
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At  best,  the  acquiescence  in  making  payments  out  of 
time  and  the  alleged  excusing  of  the  defendants  from 
making  further  payments  until  settlement  about  the 
strip,  would  amount  to  matter  in  abatement,  which  was 
waived  by  the  parties'  submitting  themselves  to  the 
jurisdiction  of  the  court  upon  the  merits  of  the  con- 
troversy. The  decree  must  be  modified  and  remanded 
to  the  Circuit  Court  with  leave  to  that  tribunal  to  grant 
permission  to  the  defendants  to  amend  their  pleadings 
with  reference  to  the  alleged  defect  in  title,  with  a 
view  of  ascertaining  the  truth  of  that  matter  and  of 
making  a  pjoper  abatement  of  the  purchase  price  in  the 
calculation  of  the  amount  which  the  defendants  must 
pay  to  avoid  strict  foreclosure.  A  similar  solution 
was  worked  out  in  Bickel  v.  Wessinger,  58  Or.  98  (113 
Pac.  34),  and  is  in  line  with  the  doctrine  taught  in 
Flanagan  Estate  v.  Great  Central  Land  Co.,  45  Or.  335, 
343  (77  Pac.  485,  488),  where  Mr.  Justice  Wolvbbton, 
delivering  judgment,  said  : 

'*It  does  not  follow,  however,  that  the  court  will 
always  declare  a  strict  foreclosure  of  the  contract  It 
may  also  decree  a  foreclosure  by  a  sale  of  the  land  in 
the  ordinary  way,  although  the  title  has  not  passed 
from  the  vendor,  dependent  upon  the  exigencies  and 
the  equities  of  the  case'';  citing  Security  Savings  Co. 
V.  Mackenzie,  33  Or.  209  (52  Pac.  1046). 

As  equity  acquired  jurisdiction  over  the  parties  and 
the  subject  matter  before  the  commencement  of  the 
action  at  law,  the  latter  proceeding  should  be  per- 
manently enjoined  and  the  whole  matter  worked  out 
to  final  solution  in  this  suit.  The  result  attained  by  this 
process  will  be  a  foreclosure  of  the  contract  on  eqtii- 
table  principles.  The  performance  of  the  terms  of 
such  a  decree  will  operate  to  leav6  the  parties  where  it 
found  them,  each  exonerated  from  obligation  to  the 
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other,  and  that  will  be  a  veritable  rescission.  The  de- 
cree is  therefore  modified  in  accordance  with  the  prin- 
ciples indicated,  and  the  suit  is  remanded  to  the  Circuit 
Court  for  further  proceedings,  neither  party  to  recover 
costs  or  disbursements  in  this  court. 

Modified  akd  Bemaitded. 

MgBbidb^  C.  J.,  and  Benson  and  Haebis,  JJ.^  concur. 


Denied  April  15,  1919. 

On  Petition  fob  Behsabing. 

(179  Pac.  905.) 

Petition  for  rehearing  denied. 

Mr.  H.  E.  Slattery,  for  the  petition. 

Mr.  C.  A.  Hardy  and  Mr.  A.  E.  Wheeler,  contra. 

In  Banc. 

BENSON,  J. — Counsel  for  appellants  presents  a 
number  of  propositions  upon  which  it  is  urged  that  a 
rehearing  should  be  granted.  The  first  of  these  to  be 
considered  calls  our  attention  to  the  following  quota- 
tion from  the  opinion : 

**The  omnibus  motion  to  strike  out  was  rightfully 
overruled  even  as  to  the  matter  defectively  pleaded. '^ 

This,  of  course,  was  a  clerical  error,  regarding  which 
steps  have  already  been  taken  toward  making  the 
necessary  correction  in  the  published  reports.  The 
statement  of  the  case,  preceding  the  opinion,  shows  that 
the  writer  clearly  had  in  mind  the  true  disposition  of 
the  motion.    What  the  court  intended  to  say  was : 
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*'The  omnihvrS  motion  to  strike  out,  should  have  been^ 
overruled  even  as  to  matters  defectively  pleaded/' 

It  is  also  strenuously  urged  that  the  evidence 
abundantly  establishes  the  rescission  of  the  contract. 
Upon  this  point  it  may  be  said  that  counsel  refuses  to 
distinguish  a  rescission  by  agreement  of  the  parties 
from  a  rescission  brought  about  by  operation  of  law. 
As  clearly  pointed  out  by  Mr.  Justice  Burnett,  in  the 
former  opinion,  a  rescission  by  agreement  of  the  par- 
ties is  a  contract,  and  before  the  contractual  relation 
can  exist,  there  must  be  a  meeting  of  the  minds  upon 
the  terms  of  the  agreement,  or  there  is  no  contract  re- 
sulting from  the  negotiations.  We  therefore  repeat 
that  the  evidence  discloses  affirmatively  that  the  parties 
did  not  understand  the  terms  alike,  and  did  not,  in  fact, 
agree  upon  the  terms  of  a  rescission.  It  follows  that  a 
mutual  rescission,  such  as  is  pleaded  by  the  defendants 
was  not  proven. 

The  other  questions  discussed  in  the  petition  are 
sufficiently  considered  in  the  former  opinion. 

A  rehearing  is  denied. 

Modified.    Beheabino  Denied. 


Argued  February  6,  affirmed  February  25,  rehearinff  denied  March 

25,  1919. 

CATCHING  V.  RUBY. 

(178  Pac.  796.) 

Fraud — ^Pnrchase-moiiey  Note — ^Deceit  in  Procuring  Execution — Jury 
Question. 

1.  In  action  by  makers  of  note  against  payees  for  damages  for 
recovery  of  judgment  agftinst  makers  by  assignee  of  note,  wketker 
makers*  signatures  to  note  were  procured  by  slipping  note  under 
contract  of  warranty,  leading  makers  to  believe  that  contract  was 
being  signed,  held  for  the  jury. 
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Alteiatlon  of  loBtnunents— FictitioiiB  Indorsements— Jury  Question. 

2.  In  action  by  makers  of  note  against  payees  to  recoyer  damages 
for  judgment  recovered  against  makers  by  assignee  of  note,  on 
ground  that  payee  kad  rendered  note  void  by  making  fictitious  in- 
dorsements of  pajrments  by  some  of  the  makers  pursuant  to  secret 
agreement  with  such  makers,  the  question  of  whether  such  indorse- 
ments were  genuine  credits  or  fictitious  held  for  the  jury. 

Fraud— Execution  of  Not»— Instruction. 

3.  In  makers'  action  against  payees  for  damages  for  judgment 
recovered  against  makers  by  assignee  of  note,  on  the  ground  that 
signatures  to,  note  had  been  secured  by  deceit  and  trickery,  an  in- 
struction thaH;  makers  were  required  to  properly  rescind  transaction 
upon  discovery  of  fraud,  and  upon  failure  to  so  do  affirmed  contract, 
held  proper  under  the  evidence. 

Alteration  of  Instmments — ^Pnicliase-money  Kote — Material  Altera- 
tions— OoUectlon  of  Price. 

4.  Where  purchase-money  note  is  materially  altered  without 
fraudulent  intent  by  seller,  he  may  surrender  the  note  and  proceed 
to  collect  the  purchase  price. 

[As  to  the  effect  of  an  unauthorized  alteration  of  an  instru- 
ment, see  note  in  17  Am.  St.  Bep.  97.] 

From  Multnomah :  Calvust  XT.  Qantenbein,  Judge. 

Department  1. 

This  is  an  action  for  damages.  In  brief,  the  plain- 
tiffs' cause  of  action,  as  gleaned  from  the  complaint, 
is  about  as  follows :  Early  in  the  month  of  May,  1912, 
the  defendant  Watson  came  to  the  town  of  North 
Bend,  Washington,  with  a  Percheron  stallion  belonging 
to  the  defendant  A.  C.  Ruby  &  Company,  for  whom  he 
was  an  agent,  employed  to  negotiate  a  sale  of  the  horse. 
The  price  asked  for  the  animal  was  $3,600,  the  plan 
being  to  organize  a  company  of  nine  local  stock-raisers 
to  buy  and  keep  the  animal  as  a  community  asset.  A 
sale  was  eventually  accomplished,  with  the  plaintiffs 
and  the  defendants  Maloney  and  Moffat  as  the  pur- 
chasers, and  a  note  was  executed  by  them  in  the  sum 
of  $3,600,  payable  to  the  order  of  A.  C.  Ruby  &  Com- 
pany. Thereafter,  and  before  its  maturity,  the  note 
was  assigned  to  M.  D.  Allen  who  brought  an  action 
thereon  in  the  State  of  Washington,  wherein  he  re- 
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covered  a  judgment  for  the  face  of  the  note,  with  in- 
terest, attorney  *8  fee  and  costs,  which  was  subsequently 
paid  and  satisfied  of  record.  The  right  to  recover  in 
the  present  action  is  founded  upon  fraud  and  deceit, 
in  two  particulars :  first,  that  the  plaintiffs  did  not 
knowingly  sign  the  note  in  question,  by  reason  of  the 
fact  that  Watson  tricked  thein  into  signing  it,  by  first 
presenting  for  their  signature  a  contract  of  warranty, 
and  then  slipping  from  beneath  that  document,  upon 
the  table,  the  lower  margin  of  another  paper  which  he 
assured  them  was  a  duplicate  of  the  one  to  which  they 
had  just  attached  their  names.  It  is  also  alleged,  as 
the  second  element  of  fraud  and  deceit,  that  the  note 
was  rendered  void  by  a  material  alteration  which  had 
been  made  without  their  knowledge,  under  the  follow- 
ing circumstances :  That  Watson  entered  into  a  secret 
agreement  with  Maloney  and  Moffat,  to  the  effect  that 
in  consideration  of  their  signing  the  contract  of  pur- 
chase and  the  joint  and  several  note,  and  using  their 
influence  to  secure  the  signatures  of  their  neighbors, 
they  should  become  the  owners  of  shares  in  the  com- 
pany which  was  purchasing  the  horse,  without  being  re- 
quired to  make  any  payment  therefor,  and  that  in  pur- 
suance of  such  agreement,  the  defendant  Watson 
materially  altered  the  note  without  the  consent  or 
knowledge  of  the  plaintiffs,  by  making  fictitious  in- 
dorsements thereon,  as  follows: 

*' Received  payment  as  follows: 
May  18,  12. 

Paid  by  Peter  J.  Maloney $400.00 

Paid  by  A.  J.  Moffat $400.00 

%  to  apply  each  payment. ' ' 

The  complaint  also  contains  allegations  which  ap- 
pear to  be  based  upon  a  breach  of  warranty,  but  at  the 
commencement  of  the  trial,  the  plaintiffs  expressly 
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disclaimed  any  right  of  recovery  thereon,  so  they  are 
of  no  interest  in  the  present  investigation.  The  prayer 
is  for  a  recovery  of  the  amount  they  were  compelled  to 
pay  upon  the  judgment  in  the  former  action  with  rea- 
sonable attorneys '  fees  and  costs. 

The  answer  of  the  defendants  Ruby  and  Watson, 
after  denying  the  allegations  of  fraud  and  deceit, 
pleads  the  statute  of  limitations.  There  are  other 
affirmative  defenses  set  out,  but  as  they  relate  to  the 
alleged  breach  of  warranty,  they  are  of  no  interest 
here. 

A  reply  having  been  filed,  there  was  a  trial  to  a  jury, 
resulting  in  a  verdict  and  judgment  for  defendants, 
and  plaintiffs  appeal.  Affibmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Tucker  d  Hyland  and  Mr,  Ernest  W.  Hardy, 
with  oral  arguments  by  Mr.  W.  Tucker  and  Mr.  Hardy. 

» 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  W.  W.  Dugan,  Mr.  James  N.  Davis  and  Mr.  Henry 
S.  Westbrook,  with  oral  arguments  by  Mr.  Dugan  and 
Mr.  Westbrook. 

BENSON,  J. — ^The  assignments  of  error  present 
three  questions  for  our  consideration.  The  first  is, 
that  the  trial  court  erred  in  denying  plaintiffs '  motion 
for  a  directed  verdict.  Upon  this  proposition  it  is 
urged  that  the  uncontradicted  evidence  establishes 
plaintiff  ^s  right  to  a  judgment  in  the  full  amount  de- 
manded in  the  prayer  of  the  complaint. 

1,  2.  We  have  read  the  evidence  with  care,  and  we 
find  that  SQme  of  the  plaintiffs  admit  that  they  knew 
that  they  were  signing  a  joint  and  several  promissory 
note,  and  Watson  testifies  that  the  promissory  note 
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was  the  first  instrument  presented  to  plainti£Fs  for  sig- 
nature, and  that  absolutely  no  trickery  or  deceit  was 
used  in  securing  their  autographs  upon  the  negotiable 
instrument.  He  also  testifies  that  the  payments  in- 
dorsed upon  the  note  were  not  fictitious,  but  were 
legitimate  credits.  Regarding  the  payment  credited 
to  Maloney,  he  says  that  he  kept  the  horse  at  Maloney 's 
livery-stable,  hired  livery  rigs  from  him,  thereby  in- 
curring a  debt  of  $120,  which  constituted  a  part  of  the 
credit;  that  Maloney  went  with  him,  day  after  day, 
upon  his  trips  through  the  community  in  his  efforts  to 
effect  the  sale,  for  which  he  agreed  to  pay  him  $200, 
and  that  Maloney  paid  him  the  remaining  $80  in  cash. 
Referring  to  the  Moffat  credit,  he  testifies  that  he. 
found  Moffat  to  be  a  prominent  and  influential  stock- 
raiser  in  the  conmiunity,  and  being  otherwise  unable 
to  secure  his  co-operation  in  effecting  the  sale,  he 
agreed  to  pay  him  for  his  services,  by  giving  him  a 
$400  interest  in  the  horse;  that  this  was  a  necessary 
overhead  expense  in  making  a  sale.  This  testimony 
was  properly  submitted  to  the  jury,  since  it  was  their 
task  to  determine  whether  the  indorsements  were  gen- 
uine credits  or  fictitious.  The  motion  for  a  directed 
verdict  was  properly  denied. 

It  is  next  urged  that  the  court  erred  in  giving  to  the 
jury  the  instruction  numbered  14.  This  part  of  the 
charge  gives  to  the  jury  a  statement  of  the  law  in  re- 
gard to  election  of  remedies  in  case  a  party  has  been 
fraudulently  induced  to  make  a  contract,  and  his  duty 
to  act  promptly  upon  discovery  of  the  fraud  if  he 
wishes  to  rescind.     The  instruction  concludes  thus : 

*^Any  delay  on  his  part,  especially  in  remaining  in 
possession  of  the  property  received  by  him  under  the 
contract,  and  dealing  with  it  as  his  own,  will  be  evi- 
dence of  his  intention  to  abide  by  the  contract,  and  if 
you  find,  from  the  evidence  in  this  case,  that  tiie  plain- 
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tiffs  knew,  prior  to  the  death  of  the  horse,  that  said  note 
had  been  signed,  and  there  was  information  or  knowl- 
edge came  to  defendants  that  said  note  was  in  exist- 
ence, then  and  in  that  event  remaining  in  possession  of 
said  horse  would  be  an  aflSrmance  of  said  contract,  and 
should  be  taken  into  consideration  by  you  in  determin- 
ing this  case. ' ' 

3.  This  instruction  clearly  relates  to  the  cause  of 
action  based  upon  the  alleged  trickery  and  deceit  in 
securing  the  signatures  of  the  plaintiffs  to  the  note. 
There  is  evidence  tending  to  show  that  the  purchasers 
of  the  horse  had  a  meeting  two  days  after  that  transac- 
tion, when  a  copy  of  the  note  was  exhibited  by  Maloney, 
and  there  was  some  discussion,  some  of  them  then 
denying  that  they  had  signed  it.  Maloney,  Catching, 
Moffat  and  McClellan  testify  that  they  knew  it  was  a 
note  when  they  signed  it.  Watson  says  that  the  note 
was  the  first  paper  signed  by  any  of  them.  The  note 
is  dated  May  18,  1912,  and  the  horse  died  on  July  1, 
1912.  There  is  no  record  of  any  action  taken  by  any 
of  the  plaintiffs  toward  repudiating  the  transaction 
until  they  filed  their  answers,  in  the  action  on  the  note, 
in  King  County,  Washington,  which  was  done  in  Sep- 
tember, 1914.  Moffat,  in  that  proceeding  answered 
separately  and  denied  the  execution  of  the  note,  and 
all  of  the  present  plaintiffs  and  Moffat  joined  in  an- 
other answer  in  which  the  execution  of  the  note  was 
specifically  alleged.  With  this  evidence  in  the  record 
it  was  proper  for  the  court  to  advise  the  jury  as  to 
the  remedies  available  to  a  party  who  has  been  tricked 
into  executing  a  contract,  and  to  advise  them  that  if 
the  plaintiffs,  knowing  of  the  fraud,  had  neglected  to 
take  advantage  of  an  obvious  remedy,  this  should  be 
considered  by  the  jury,  since  it  would  have  a  perfectly 
logical  influence  in  determining  the  good  faith  of  their 
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present  attitude.    There  was  no  error  in  giving  the 
instraction. 

Finally,  plaintiffs  urge  that  there  was  error  upon 
the  part  of  the  trial  court  in  giving  the  following  in- 
struction to  the  jury: 

"If  you  find  the  indorsement  upon  the  back  of  the 
note  constituted  an  alteration,  under  the  instructions 
given  you,  then  you  are  instructed  that  before  defend- 
ants could  avoid  the  payment  of  the  note,  or  the  amount 
therein  specified,  it  must  have  been  done  with  a  fraudu- 
lent and  deceitful  intent,  and  if  you  find  it  was  placed 
upon  said  note  for  services  rendered,  or  cash  paid,  in 
any  sum  or  amount  whatsoever,  in  good  faith,  by  de- 
fendant Watson,  then  and  in  that  event  plaintiffs  can- 
not recover,  and  your  verdict  should  be  for  the  defend- 
ants. ' ' 

In  considering  this  statement  of  the  law,  it  is  to  be 
remembered  that  this  is  not  an  action  upon  the  note, 
but  a  proceeding  to  recover  the  damages  suffered  by 
being  compelled  to  pay  the  amount  of  the  note.  It  is 
not  denied  that  the  note  evidences  a  valid  indebted- 
ness, and  that  plaintiffs  actually  purchased  the  horse, 
which  was  duly  delivered  to  them,  and  that  they  prom- 
ised to  pay  for  him.  In  Wallace  v.  Tice,  32  Or.  283 
(51  Pac.  733),  this  court  says: 

'  *  We  think  the  following  deduction  is  within  the  cases : 
That  where  the  alteration  is  prompted  by  honest  and 
pure  motives,  with  the  purpose  of  correcting  the  instru- 
ment to  correspond  with  what  the  party  honestly  and 
in  perfect  good  faith  believed  to  be  the  true  engage^ 
ment  of  the  parties  at  the  time  of  the  execution,  the  act 
does  not  destroy  the  legal  eflScacy  of  the  note,  and 
recovery  may  be  had  upon  it  when  restored.*' 

That  was  a  suit  in  equity  to  restore  the  original 
conditions  of  a  promissory  note  and  to  recover  upon 
it.  The  date  of  its  execution  had  been  changed,  and 
while  the  court  held  this  to  be  a  material  alteration,  it 
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was  also  held  that  it  had  the  power  to  restore-  the 
original  date  and  decree  its  payment.  In  Sewage  v. 
Savage,  36  Or.  268  (59  Pac.  461),  the  note  had  been 
altered  by  changing  the  rate  of  interest  provided 
therein.  The  plaintiffs  insisted  that  they  were  not 
sning  npon  the  note  but  upon  the  original  debt,  of 
whict  the  negotiable  paper  was  but  an  evidence.  In 
the  course  of  the  opinion  this  court  quotes  and  adopts 
the  language  used  by  the  court  in  Booth  v.  Powers,  56 
N.  Y.  22,  as  follows : 

**If  a  note  be  altered  in  a  material  part,  without  au- 
thority, after  execution,  that  avoids  the  note.  It  is  not 
of  moment  whether  it  be  done  with  fraudulent  intent, 
save  as  the  existence  of  such  intention  affects  the  right 
to  resort  to  the  original  indebtedness;  and  then  the 
fact  of  the  unauthorized  material  alteration  is  a  matter 
for  the  consideration  of  the  jury  in  determining  the 
question  of  fraudulent  intention.  *  *  If  the  alteration 
was  made  without  fraudulent  intention,  the  payee  may 
resort  to  the  original  indebtedness,  if  that  was  inde- 
pendent of  the  note,  and  has  not  been  discharged  by 
the  execution  of  it,  and  pursue  the  maker  upon  that  * ' 

4.  It  follows,  in  the  case  at  bar,  that  Ruby  &  Com- 
pany might  have  surrendered  the  note  in  question,  and 
proceeded  to  collect  the  purchase  price  of  the  horse, 
even  though  the  indorsement  of  payments  upon  the 
back  constituted  a  material  alteration,  if  such  altera- 
tion were  free  from  fraudulent  intent,  and  therefore, 
if  the  payment  of  the  debt  could  have  been  enforced 
against  plaintiffs,  they  have  not  been  damaged,  and 
the  instruction  of  which  complaint  is  made,  was 
proper. 

We  find  no  error  in  the  record  and  the  judgment  is 
affirmed.  Appibmbd.    Kbhbaring  Denebd. 

McBridb,  C.  J.,  and  Burnett  and  Harris,  JJ.,  con- 
cur. 

91  Or.- 
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Argaed  Marcli  11,  modified  Mareh  25,  1919. 

MACK  V.  MACK. 

(179  Pac.  557.) 

XMTorce--<:fiistod7  of  OMldren— Modification  of  Decree. 

1.  Under  Section  514,  L.  O.  L.,  court  could,  at  any  time  fubse- 
quent  to  decree  of  divorce  in  favor  of  plaintiff  wife,  on  proper  notice 
to  defendant,  modify  decree  so  as  to  require  defendant  to  contribute 
to  support  of  minor  children,  custody  and  care  of  whom  had  been 
awarded  to  plaintiff,  the  duty  to  care  for  and  educate  children  not 
being  affected  by  divorce. 

Pleading-— AdmlBSloiiB  by  Failnre  to  Deny. 

2.  Defendant  who  was  regularly  served,  by  failing  to  answer  in 
divorce,  held  to  admit  allegations  of  complaint,  and  could  not  at  a 
subsequent  term  deny  truth  of  allegations  as  to  legitimacy  of  chil- 
dren. 

DiT0rc»— Proyiflion  for  Bnpport  of  Ifilnor  Olilldren— Duration. 

3.  Provision  for  nurture  and  education  of  a  minor  child  should 
cease  to  be  effective  when  the  child  reaches  the  age  of  majority, 
the  child  then  being  no  longer  a  ward  of  the  court. 

From  Multnomah:  BoBBBT  Tuckbb,  Judge. 

Department  2. 

The  facts  involved  upon  this  appeal  are  as  fol- 
lows :  On  the  fifth  day  of  July,  1911,  the  plaintiff  filed 
a  suit  in  the  Circuit  Court  for  Multnomah  County, 
Oregon,  against  this  defendant  for  a  divorce,  alleging 
that  she  had  been  married  to  defendant  in  the  year 
1900,  and  that  her  daughter  Roberta,  was  then  ten 
years  of  age.  Personal  service  was  had  upon  defend- 
ant in  the  same  county.  A  default  was  entered  against 
defendant  and  the  plaintiff  was  granted  a  divorce,  and 
awarded  the  care  and  custody  of  Roberta  Mack  and 
Emmett  Mack,  minor  children  of  plaintiff  and  defend- 
ant, the  issue  of  such  marriage,  in  conformity  with  the 
allegations  and  prayer  of  the  complaint.  In  1918,  the 
plaintiff  filed  a  motion  in  the  case,  supported  by  an 
affidavit,  praying  that  the  decree  be  modified,  bo  as  to 
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provide  for  an  award  against  the  defendant  for  the 
care,  nurture  and  education  of  the  minors.  An  order 
to  show  cause  having  issued,  the  defendant  duly  ap- 
peared in  the  proceedings,  contested  the  motion  and 
the  cause  was  heard.  Thereupon,  the  court  made 
findings  of  fact  and  conclusions  of  law  favorable  to  the 
plaintiff,  to  the  effect  that  the  plaintiff  was  entitled  to 
an  award  of  $40  a  month  for  the  care,  nurture  and 
education  of  the  minors,  or  either  of  them,  and  the 
further  sum  of  $150  with  which  to  defray  the  expense, 
which  was  unpaid,  of  a  surgical  operation  which  had 
been  performed  upon  the  minor  Roberta ;  that  the  de- 
f  endant  was  an  able-bodied  man,  and  was  earning 
$130  or  more  per  month,  and  was  well  able  to  pay  said 
sum,  and  that  the  same  was  a  reasonable  payment  to 
be  required  of  him  for  the  purpose. 

On  September  25,  1918,  a  modified  decree  was  en- 
tered giving  the  plaintiff  judgment  for  the  sum  of  $230, 
being  payments  of  $40  per  month  for  the  months  of 
August  and  September,  and  the  further  sum  of  $150 
witii  which  to  defray  the  expense  of  a  surgical  opera- 
tion upon  the  minor,  Roberta,  and  an  award  of  $40 
per  month,  beginning  with  the  month  of  October,  to 
continue  while  the  minors  or  either  of  them  are  under 
legal  age.  i 

The  defendant  appeals  from  this  modified  decree. 

Modified. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Paul  G.  Dormitzer. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Angell  <&  Fisher,  with  an  oral  argument  by 
Mr.  Homer  D.  Angell. 
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BEAN,  J. — 1.  It  is  claimed  by  defendant  that  the 
court  had  no  jurisdiction  to  change  the  decree.  Sec- 
tion 514,  L.  0.  L.,  reads  as  follows : 

"At  any  time  after  a  decree  is  given,  the  court  or 
judge  thereof,  upon  the  motion  of  either  party,  shall 
have  power  to  set  aside,  alter,  or  modify  so  much  of 
the  decree  as  may  provide  for  the  appointment  of  trus- 
tees for  the  care  and  custody  of  the  minor  children,  or 
the  nurture  and  education  thereof,  or  the  maintenance 
of  either  party  to  the  suit.  *  * 

Under  the  authority  of  the  section  of  the  Code 
quoted,  courts  may  at  any  time  subsequently  to  a  de- 
cree of  divorce,  on  proper  notice  to  the  other  party, 
require  the  party  in  fault  to  contribute  to  the  future 
support  and  education  of  the  minor  children,  the  issue 
of  the  marriage  which  has  been  dissolved.  The  duty 
of  parents  to  care  for  and  educate  their  children  is  not 
a£fecte.d  by  a  divorce.  After  the  dissolution  of  the 
bonds  of  matrimony  such  children  are  wards  of  the 
court. 

2.  The  other  questions  involved  in  the  divorce  suit 
not  authorized  by  the  statute  to  be  changed  are  set  at 
rest  by  the  decree  after  the  term  at  which  the  same 
was  rendered,  unless  jurisdiction  to  make  a  supple- 
mental decree  in  relation  thereto  is  reserved  in  such 
decree:  McFarlane  v.  McFarlane,  43  Or.  477,  484  (73 
Pac.  203,  75  Pac.  139) ;  Sillimnn  v.  SUliman,  66  Or. 
402,  404  (133  Pac.  769) ;  Miller  v.  MUler,  67  Or.  359, 
367  (136  Pac.  15);  Gibbons  v.  Gibbons,  75  Or.  500 
(147  Pac.  530) ;  State  v.  Langford,  91  Or.  251  (176 
Pac.  197) ;  2  Bishop  on  Marriage  and  Divorce,  §  1212. 
Therefore  the  attempt  of  defendant,  made  upon  a  mo- 
tion to  vacate  the  modified  decree,  by  denying  the 
truth  of  the  allegations  of  the  original  complaint  as  to 
the  legitimacy  of  the  issue  of  the  marriage  of  plaintiff 


March,  1919.]  Mack  v.  Mack.  517 

and  defendant,  is  unavailing.  The  defendant,  after  he 
was  regularly  served  with  a  summons  and  copy  of  the 
complaint,  by  failing  to  answer,  admitted  the  averments 
of  the  complaint.  The  decree  as  to  that  question  is 
final  and  conclusive. 

3.  It  is  shown  that  the  defendant  is  an  able-bodied, 
single  man,  earning  $100  or  more,  and  is  able  to  con- 
tribute to  the  support  and  education  of  his  children. 
The  plaintiff  is  a  widow  and  is  unable  to  properly  sup- 
port and  educate  the  minor  children.  That  Roberta 
Mack,  the  daughter,  was  bom  January  25,  1901,  and 
Emmett  Mack,  the  son,  was  born  January  15,  1902. 
The  proof  supports  the  findings  of  the  trial  court. 
Defendant  contends  that  he  should  not  be  required  to 
pay  plaintiff  the  full  sum  of  $40  per  month  after 
Roberta  Mack  arrived  at  the  age  of  eighteen,  or  after 
January  25,  1919. 

The  decree  required  defendant  to  pay  plaintiff  $40 
per  month  for  each  and  every  month  for  the  nurture 
and  education  of  the  minor  children  *  *  until  the  younger 
becomes  of  legal  age.**  The  statute  authorizes  the 
court  when  the  marriage  is  dissolved  to  provide  for 
the  nurture  and  education  of  the  minor  children  of  the 
marriage.  When  such  a  child  reaches  the  age  of  ma- 
jority he  is  no  longer  a  ward  of  the  court,  and  such 
provision  should  cease  to  be  effective.  In  view  of  the 
fact  that  the  boy  Emmett  is  approaching  manhood, 
and  appears  to  be  able  to  earn  a  portion  of  his  live- 
lihood, and  the  defendant  is  not  shown  to  possess 
means  except  as  he  earns  wages,  we  think  under  all 
the  circumstances  that  the  decree  should  be  corrected 
so  as  to  require  the  defendant  to  pay  plaintiff  only 
$20  per  month  for  each  and  every  month  coromencing 
February  1,  1919,  and  thereafter  until  Emmett  Mack 
arrives  at  the  age  of  majority. 
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With  this  modification,  the  judgment  and  decree  of 
the  lower  court  is  aflBirmed.  The  funds  for  the  pay- 
ment of  the  expenses  of  support  and  education  of  these 
minor  children  should  not  be  lessened  by  the  costs  of 
this  suit  Therefore,  the  defendant  will  be  adjudged 
to  pay  all  the  costs  of  these  proceedings  in  both  the 
trial  court  and  upon  this  appeal.  Modified. 

MoBbide,  C.  J.|  and  Johns  and  Bennett,  JJ.,  con- 
cur. 


Argaed   October   2,    1918,   reargued   February    7,   reversed   and   re- 
manded March  25,  1919. 

STATE  V.  COX 

(179  Pac.  575.) 

Intoxicating  Idquors— Unlawful  Fossenlon. 

1.  In  a  proaecution  under  Laws  of  1915,  Chapter  141,  Section  5, 
aa  amended  bj  Laws  of  1917,  Chapter  40,  Section  1,  making  it  unlaw- 
ful for  any  person  to  poesess  intoxicating  liquor  within  the  state,  it 
is  not  sufficient  that  the  defendant  hotel  porter  received  as  baggage 
of  an  incoming  guest  a  suitcase,  which  he  had  no  right  to  inspect 
and  which  contained  liquor,  but  he  must  have  had  guilty  knowledge 
or  intent. 

Intoxicating  Llqnon — ^Wrongful  Possession— EYldencd-^Qaestion  for 
Jury, 

2.  '  In  a  prosecution  of  a  hotel  porter  for  having  in  his  possession, 
while  transporting  to  the  hotel,  baggage  containing  whisky,  it  was  a 
question  of  fact  for  the  jury  to  find  from  the  evidence  beyond  a 
reasonable  doubt  whether  the  defendant  knew  or  had  reasonable 
ground  to  know  or  believe  that  the  suitcase  contained  intoxicating 
liquor  when  taking  it  into  his  possession. 

BuBNXTT,  Bean,  and  Benson,  JJ.,  dissenting. 

['V^hat  liquors  are  deemed  to  be  intoxicating,  see  note  in  53 
Am.  Bap.  86.] 

From  Jackson :  Fbank  M.  Calkins,  Judge. 

In  Banc. 

A  criminal  complaint  was  filed  against  the  defendant 
in  the  Justice's  Court  of  Medford  District  for  Jack- 
son County,  in  which  it  was  charged : 
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'  *  That  the  said  H.  Cox  on  the  7th  day  of  February, 
1918,  in  said  County  of  Jackson,  and  State  of  Oregon, 
then  and  there  being,  did  then  and  there  unlawfully  and 
wrongfully  possess  intoxicating  liquor,  to  wit:  12 
quarts  of  whisky,  contained  in  12  quart  bottles.  •  •  *  ^ 

Whereupon  he  was  tried  and  convicted  and  sen- 
tenced to  pay  a  fine  of  $200  and  to  be  imprisoned  in  the 
county  jail  for  the  term  of  three  months.  From  this 
judgment  he  appealed  to  the  Circuit  Court,  where  he 
was  again  tried  and  convicted,  and  was  sentenced  to 
pay  a  fine  of  $100  and  to  be  confined  in  the  county  jail 
for  the  period  of  forty-five  days,  from  which  judg- 
ment he  appeals  to  this  court.  ^i?he  prosecution  is 
based  upon  Section  5,  Chapter  14l,  Laws  of  1915,  as 
amended  by  Section  1  of  Chapter  40,  Laws  of  1917,. 
which  reads  as  follows: 

''Except  as  hereinafter  provided  in  this  amendatory 
Act,  it  shall  be  unlawful  for  any  person  to  receive,  im- 
port, possess,  transport,  deliver,  manufacture,  sell,  give . 
away   or  barter  any  intoxicating   liquor  within  this 
state.  •  •  ''  - 

The  case  comes  to  this  court  on  a  bill  of  exceptions 
only,  from  which  it  appears 

**  without  contradiction  that  the  defendant  at  the  time 
of  the  alleged  commission  of  the  crime  set  forth  in  the 
indictment,  was  a  porter  in  the  employ  of  the  Medf  ord 
Hotel ; 

''That  it  was  bis  duty  in  the  regular  course  of  his 
employment,  to  meet  the  incoming  railway  trains  at* 
Medford  and  receive  the  baggage  of  guests  to  the 
Hotel  arriving  on  such  trains,  and  to  transport  the 
same  to  the  Hotel  there  to  be  claimed  by  such  guests ; 
that  the  manner  in  which  such  baggage  was  trans- 
ported by  defendant  was  substantially  as  follows :  De- 
fendant would  receive  the  baggage  from  the  guests  or 
railway  porters  at  the  trains,  would  transfer  it  to  the 
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bus  operated  by  another  employee  of  the  Hotel,  and 
would  then  ride  on  this  bus  in  charge  of  the  baggage 
to  the  Hotel  where  he  would  transfer  it  into  the  lobby 
of  the  Hotel. 

**The  State  further  produced  evidence  tending  to 
prove  and  sufficient,  if  believed  by  the  jury,  to  estab- 
lish that  the  defendant  met  the  train  arriving  in  Med- 
ford  from  California  on  the  evening  of  February  7, 
1918,  that  on  this  occasion  defendant  received  from  one 
of  the  sleeping-car  porters  on  the  train  a  suit  case  con- 
taining twelve  quarts  of  whisky ;  that  defendant  knew 
and  had  informed  others  that  the  whisky  was  to  arrive 
on  the  train  in  question  and  that  the  suit  case  con- 
tained whisky  and  that  it  was  the  property  of  defend- 
ant and  that  defendant  received  it  on  his  own  account 
as  his  own  property  and  not  merely  in  his  capacity  as 
a  porter  of  the  Hotel.  The  evidence  of  the  State  fur- 
ther proved  that  the  defendant  took  the  suit  case  and 
was  in  the  act  of  transporting  it  together  with  other 
baggage  to  the  Hotel  in  the  usual  manner,  when  he 
was  arrested  and  the  suit  case  taken  into  possession 
by  the  oflScers. 

**The  defendant  offered  evidence  tending  to  prove, 
and  which  if  believed  by  the  Jury  was  sufficient  to  es- 
tablish that  he  received  the  suit  case  in  question,  from 
the  porter  of  the  sleeping-car  in  the  same  manner  and 
under  the  same  conditions  that  he  often  received  bag- 
gage belonging  to  incoming  guests  of  the  Hotel  from 
such  porters,  and  that  at  the  time  of  so  receiving  it  he 
received  it  as  the  baggage  of  an  incoming  guest  believ- 
ing it  to  be  such,  and  that  he  had  no  property  interest 
whatever  in  the  suit  case  or  contents,  and  no  knowl- 
edge or  suspicion  that  such  contents  were  intoxicating 
liquor,  and  that  the  only  possession  or  control  he  ever 
had  of  the  suit  case  or  its  contents  consisted  in  his  re- 
ceiving it  in  his  capacity  of  porter  as  aforesaid  as  the 
baggage  of  an  incoming  guest  of  the  Hotel  and  trans- 
porting it  in  the  manner  above  set  forth,  from  the  rail- 
way station  to  the  Hotel.  This  testimony  consisted 
exclusively  of  the  evidence  of  the  defendant. '  ^J  / 
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In  the  first  instance  the  court  duly  instructed  the 
jury  in  the  presence  of  counsel  and  no  exceptions  were 
taken  to  the  charge.  After  some  deliberation  the  jury 
returned  into  court  for  further  instructions,  and  it  ap- 
pears from  the  bill  of  exceptions  that : 

'*The  jury  was  recalled  by  the  Court,  who  in  the 
absence  of  the  District  Attorney,  of  the  defendant  and 
of  the  defendant's  attorney,  all  of  whom  had  on  the 
retiring  of  the  jury,  left  Court  and  gone  to  Medf ord, 
five  miles  away,  gave  the  following  additional  instruc- 
tions : 

"Juror:  We  want  to  know,  your  Honor,  if  he  is 
proved  in  possession  of  the  article,  is  the  burden  of 
proof  upon  him  to  show  his  innocence  or  nott 

''By  the  Court:  Yes. 

''By  the  Juror:  It  ist 

"By  the  Court:  Yes.  In  other  words,  it  is  the  law 
that  anyone  possessing  whisky  that  he  did  not  have  in 
his  possession  prior  to  February,  1917,  is  violating  the 
law. 

"By  the  Juror:  That  is,  under  the  prohibition  law? 

"By  the  Court:  Yes,  I  will  say  to  you,  that  there  is 
>  a  distinction  between  laws  of  this  kind  and  laws  in  re- 

gard to  crime  that  is  a  crime  in  itself.  The  law  makes 
a  distinction  between  a  crime  that  is  a  crime  in  itself, 
and  a  crime  that  is  a  crime  because  the  law  makes  it 
so.  I  will  give  you  an  example  of  a  crime  that  is  a 
crime  in  itself;  murder  or  robbery;  a  crime  that  is  a 
crime  because  the  law  makes  it  so,  is  one  violating  the 
prohibition  law  or  killing  deer  out  of  season,  or  catch- 
ing fish  without  a  license.  Unless  there  is  some  law 
on  the  subject  it  is  no  crime  to  carry  intoxicating 
liquor,  you  see  the  distinction  between  the  two  crimes. 

[J3y  the  Juror:  Yes. 

^By  the  Court :  Now  in  the  case  of  crime,  which  is 
I  a  crime  in  itself,  like  murder  or  robbery,  there  must 

be  an  intent.  In  a  case  where  it  is  a  crime  because  the 
law  makes  it  so,  intent  is  not  necessary.  So  this  is 
one  of  the  kind  where  the  intent  is  not  a  necessary  in- 
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gredient  of  the  crime,  and  the  law  absolutely  prohibits 
intoxicating  liquor  in  his  possession. 

*  *  By  the  Juror :  Whether  he  knows  of  its  contents  or 
not  ? 

*^By  the  Court:  That  is  the  law// 

**By  the  Juror:  Your  Honor,  me  law  is,  that  the 
railroad  company  or  any  carrier,  must  know  what  they 
carry,  is  it  not? 

*'By  the  Court:  Yes. 

**By  the  Juror:  If  they  carry  something,  and  do  not 
know  what  is  in  it,  they  must  prove  that  they  are  inno- 
cent, and  do  not  intend  to  do  it? 

**By  the  Court:  Yes.  We  have  a  case  that  went  to 
the  Supreme  Court  from  Oregon  City,  from  Clackamas 
County,  where  a  man  was  running  one  of  these  dance 
houses,  by  the  name  of  Wilbur,  or  the  Friars  Club,  as 
perhaps  you  have  seen  in  the  paper,  and  one  of  his 
waiters  sold  liquor.  He  claimed  that  they  could 
not  convict  him,  that  is  the  proprietor,  without  show- 
ing that  he  knew  about  it,  and  the  Supreme  Court  held 
that  the  fact  that  the  man  that  was  working  for  him 
was  guilty  of  the  crime  was  suflScient,  and  he  was  held 
guilty  by  both  the  lower  Court  and  the  Supreme  Court 
j3*By  the  Juror:  Well,  what  would  constitute  posses- 
sion necessarily,  say,  in  regard  to  a  suit  case  like  that  t 

*  *  By  the  Court :  Having  it  in  his  possession. 

**By  the  Juror:  Well,  but  lifting  it  off  the  ground, 
we  will  say? 

*  *  By  the  Court :  That  is  the  law,  I  am  here  to  instruct 
you  on  the  law,  I  cannot  tell  you  anything  furtherT) 

'  *  Jury  retires  with  the  bailiff.  ^^ 

*' Thereafter  the  Court  duly  allowed  the  defendant 
the  following  exceptions  to  that  portion  of  the  forego- 
ing charge  given  in  his  absence  and  in  the  absence  of 
his  counsel : 

*'  The  defendant  excepts  to  that  portion  of  the  charge 
fifiven  to  the  jury  wherein  the  Court  instructed  the  jury 
that  under  the  circumstances  disclosed  by  the  evidence 
in  this  case,  the  defendant  might  be  guilty  of  the  crime 
charged  in  the  indictment  even  though  he  had  no  in- 
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tention  of  committing  said  crime.     (In  so  far  as  the 
instructions  so  state.) 

**The  defendant  excepts  to  that  portion  of  the  fore- 
going charge  wherein  the  Court  instructed  the  jury 
that  the  defendant  might  be  guilty  under  the  circum- 
stances disclosed  by  the  evidence  in  this  case  even 
though  he  had  no  interest  therein,  merely  because  he 
lifted  the  suit  case  off  the  ground  and  transported  it 
as  a  porter  of  the  Hotel.  (Iq  so  far  as  the  instructions 
so  state.)*' 

In  his  brief  defendant's  counsel  did  not  claim  any 
error  by  the  court  in  giving  its  instructions  during  his 
absence ;  hence  the  only  question  presented  by  the  rec- 
ord is  whether  or  not  the  court  committed  error  in  the 
charge  as  given  to  the  jury,  to  which  exceptions  were 
duly  taken  by  defendant's  counsel. 

Bbversed  akd  Remanded. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Porter  J.  Neff. 

For  the  state  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  M.  Roberts,  District  Attorney. 

/JOHNS,  J.  —1.  Eliminating  all  words  unnecessary 
toThis  opinion,  the^^act  of  1917  would  read: 

''It  shall  be  unlawful  for  any  person  to  possess  any 
intoxicating  liquor  within  this  state^'  'J 

The  state  cites  and  relies  upon  State  v.  Jarvis 
(Iowa),  165  N.  W.  61;  Commonwealth  v.  Mixer,  207 
Mass.  141  (93  N.  E.  249,  20  Ann.  Cas.  1152,  37  L.  E.  A. 
(N.  S.)  467) ;  Wells  Fargo  v.  State,  79  Ark.  349  (96 
S.  W.  189) ;  People  v.  Rohy,  52  Mich.  577  (18  N.  W. 
365,  50  Am.  Rep.  270) ;  Seattle  v.  BrooUns,  98  Wash. 
290  (167  Pac.  940),  and  Staie  v.  WUhur,  85  Or.  565 
(166  Pac.  51,  167  Pac.  569).    We  think  there  is  a 
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marked  legal  distinction  between  each  of  these  and  the 
instant  case. 

The  Wilbur  case  was  based  on  Section  33,  Chapter 
141,  Laws  of  1915,  and  the  charge  was  that  a  sale  of 
intoxicating  liquor  was  made  by  an  agent  of  the  de- 
fendant at  the  latter  ^s  place  of  business.  Section 
2370,  L.  0.  L.,  provides : 

**A11  persons  concerned  in  the  commission  of  a 
crime,  whether  it  be  felony  or  misdemeanor,  and 
whether  they  directly  commit  the  act  constituting  the 
crime,  or  aid  and  abet  in  its  commission,  though  not 
present,  are  principals,  and  to  be  tried  and  punished 
as  such.*' 

And  this  court  in  the  Wilbur  case  sustained  the  fol- 
lowing instruction  : 

**  A  sale  may  be  made  by  a  man's  agents  just  as  well 
as  by  himself,  and  if  you  find  that  the  sale  was  actu- 
ally made  by  an  employee  of  Mr.  Wilbur,  Mr.  Wilbur 
wiil  be  just  as  guilty  as  the  man  himself.'* 

In  the  opinion  in  that  case  it  is  said : 

'*If  a  principal  would  avoid  conviction  for  an  al- 
leged violation  of  the  law  in  such  manner,  he  must  not 
keep  or  have  about  his  premises,  and  under  his  control 
alcoholic  bevera2:es  which  might  be  illegally  sold  by 
his  agent  or  servant  on  his  account  or  for  his  benefit.*' 

From  the  statement  of  facts  in  Seattle  v.  BrookinSp 
98  Wash.  290  (167  Pac.  940),  it  appears  that: 

**0n  the  night  of  the  day  mentioned  the  place  was 
visited  by  two  police  officers,  and  two  quarts  of  whisky 
and  one-half  quart  of  absinthe  were  found  in  the  safe 
therein,  three  pints  of  whisky  in  a  storeroom  opening 
off  the  principal  clubroom,  and  one  pint  of  whisky  be- 
hind the  soft-drink  bar.  The  appellant  admitted  that 
the  two  quarts  of  whisky  and  the  half  quart  of  ab- 
sinthe found  in  the  safe  were  in  his  possession,  but 
claimed  that  the  whisky  was  owned  by  another  party ' ' 
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— and  based  upon  his  own  statement,  the  appellate 
court  sustained  the  conviction  of  the  defendant. 

In  the  Jarvis  case  (Iowa),  165  N.  W.  61,  the  defend- 
ant was  indicted  for  the  crime  of  keeping  a  liquor 
nuisance.  The  evidence  tended  to  show  that  fifteen 
pints  of  whisky  were  found  in  defendant's  hotel  prem- 
ises and  in  his  possession,  and  the  court  held  that 
under  the  Iowa  statute  there  was  a  presumption  that 
the  whisky  was  kept  there  by  the  defendant  for  sale 
and  that  by  reason  thereof  the  burden  of  proof  was 
upon  him  to  explain  the  possession  and  to  show  that 
the  liquor  was  not  kept  with  intent  to  sell.  But  in 
that -case  it  was  left  to  the  jury — 

**to  say  whether  or  not  the  defendant  was  in  fact 
guilty  of  keeping  the  liquor  with  intent  to  sell  and 
whether  or  not  the  defendant  had  overcome  the  pre- 
sumption which  the  law  attaches  to  finding  the  liquor 
in  his  possession." 

The  opinion  there  says: 

*'A  fair  consideration  of  the  court's  instructions 
brings  to  the  mind  the  thought,  and  only  the  thought, 
in  the  light  of  this  record,  that  unless  the  liquor  was 
found  in  the  possession  of  the  defendant,  under  his 
control,  the  mere  finding  of  it  on  the  premises  would 
not,  in  and  of  itself,  establish  that  the  defendant  was 
maintaining  a  place  in  which  intoxicating  liquors  were 
kept  by  him  with  intent  to  sell  the  same  in  violation  of 
law." 

In  the  Mixer  case,  207  Mass.  141  (93  N.  E.  249,  20 
Ann.  Cas.  1152,  31  L.  R.  A.  (K  S.)  467),  the  question 
presented  was  *  *  whether  a  common  carrier  or  a  servant 
can  be  convicted  of  the  crime  of  illegally  transporting 
intoxicating  liquor  under  the  statute  when  he  does 
not  know  and  has  no  reason  to  surmise  that  there  is 
intoxicating  liquor  in  the  package  delivered  for  trans- 
portation by  a  seller  or  consignor,"  and  it  was  con- 
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tended  by  the  defendant  that  because  he  was  an  em- 
ployee of  a  common  carrier  and  as  snch  bound  to 
accept  all  packages  offered  to  him  for  transportation, 
and  as  a  general  rule  had  no  right  to  compel  a  shipper 
to  disclose  its  contents  to  him  when  there  was  no  rea- 
son to  suspect  that  the  package  contained  an  illegal  or 
dangerous  object,  the  statute  ought  not  to  be  inter- 
preted in  such  a  way  as  to  render  him  criminally  liable 
if  he  was  in  fact  innocent  of  any  intent  to  transgress 
tjie  law.  In  overruling  this  contention  the  court  there 
said: 

*  *  The  legislature  may  say  with  respect  to  transporta- 
tion of  liquors  that  ordinarily  common  carriers  do  not 
transport  them  without  either  knowing  or  having  rea- 
sonable ground  to  suspect  their  nature,  or  that  usually 
packages  containing  them  give  some  evidence  of  their 
contents  to  those  reasonably  alert  to  detect  it,  or  that 
directly  or  indirectly  some  information  generally  is 
conveyed  to  the  carrier  as  to  their  character/' 

And  that : 

*'The  general  rule  upon  which  the  defendant  relies 
to  the  effect  that  a  carrier  cannot  insist  ordinarily 
upon  obtaining  knowledge  of  the  character  of  goods 
offered  for  transportation  is  subject  to  a  well-recog- 
nized exception  where  a  statute  expressly  or  impliedly 
confers  that  right.  The  statute  with  which  we  are 
dealing  is  of  that  class,  and  by  its  imposition  of  crim- 
inal responsibility  for  transporting  the  prohibited 
articles  necessarily  clothes  the  earner  with  power  to 
obtain  such  knowledge  as  may  protect  him,  or  to  refuse 
to  take  the  proffered  goods. '* 

It  was  for  that  reason  that  the  conviction  was  sus- 
tained. 

The  case  of  Wells  Fargo  v.  State,  79  Ark.  349  (96 
S.  W.  189),  was  one  in  which  the  express  company  re- 
ceived for  shipment  what  purported  to  be  three  pack- 
ages of  furs,  which  upon  examination  were  found  to 
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contain  ^^a  saddle  of  venison  and  eight  wild  turkeys," 
and  the  court  held  that, 

**It  is  no  defense  that  the  express  company  and  its 
agents  had  no  knowledge  that  the  packages  contained 
game.  ^  ^ 

Bnt  it  will  be  noted  that  this  is  also  a  common  car- 
rier case,  where  the  defendant  had  a  right  to  insist 
npon  and  make  a  search  of  its  contents  before  accept- 
ing a  package  for  shipment. 

In  the  Rohy  Case,  52  Mich.  577  (18  N.  W.  365,  50 
Am.  Eep.  270),  the  statute  required  all  saloons  to  be 
closed  on  Sunday  and  provided  that  "any  person  who 
shall  violate  this,  among  other  provisions,  shall  be 
deemed  guilty  of  a  misdemeanor."  It  appears  from 
the  statement  of  the  case  that  a  clerk  of  the  defendant, 
who  was  a  saloon-keeper,  without  his  knowledge  or 
consent  but  while  he  was  on  the  premises,  had  opened 
the  saloon  on  Sunday  morning  to  have  it  cleaned  out 
and  in  the  meantime  had  sold-  a  drink  to  a  casual  cus- 
tomer who  insisted  upon  having  it.  The  conviction 
was  sustained  and  the  court  held : 

*'This  respondent  did  not  keep  his  bar  closed  and  he 
Ras  therefore  disobeyed  the  law.  And  he  has  not  only 
disobeyed  the  law,  but  the  evil  which  the  law  intends  to 
guard  against  has  resulted;  that  is  to  say,  there  has 
been,  either  with  or  without  his  assent, — ^it  is  imma- 
terial which, — a  sale  of  intoxicating  liquors  to  a  person 
who  took  advantage  of  the  bar  being  open  to  enter  it. ' ' 

From  an  examination  of  all  of  such  authorities  and 
the  facts  therein  stated,  and  the  principles  upon  which 
they  are  based,  it  will  be  found  that  neither  of  them 
is  in  point. 

The  case  of  People  v.  Rice,  161  Mich.  657  (126  N.  W. 
981),  cited  by  the  defendant,  is  well  considered  and 
lays  down  this  rule: 
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*  I  While  intent  is  ordinarily  an  element  of  crime,  the 
legislature  may  create  offenses  without  reference  to 
the  offender's  knowledge  of  the  existence  of  the  facts, 
but  courts  are  slow  to  find  a  legislative  intent  to  con- 
demn a  man  for  not  knowing  that  which  he  cannot 
know. ' ' 

In  Welch  v.  State,  145  Wis.  86  (129  N.  W.  656,  32 
L.  E.  A.  (N.  S.)  746),  cited  by  defendant,  the  plaintiff 
in  error  was  convicted  in  the  lower  court  of  furnishing 
oleomargarine  at  a  lunch-counter  to  one  Southard, 
without  first  notifying  him  that  it  was  not  butter,  and 
the  conviction  was  sustained  on  appeal.  The  question 
was  there  raised, 

**Can  a  person  be  convicted  of  crime  without  having 
an  opportunity  to  avoid  the  act  which  is  held  to  con- 
stitute the  crime  f 

The  court  refused  to  decide  that  point,  saying : 

I* The  answer  to  this  in  the  instant  case  is  that  the 
evidence  does  not  present  that  question.  The  statute 
imposes  a  duty  upon  persons  furnishing  eatables  in 
hotels,  boarding-houses,  restaurants  or  lunch-counters. 
When  one  enters  upon  the  business  of  furnishing 
guests  or  patrons  with  eatables  at  any  of  the  estab- 
lishments mentioned  he  thereby  undertakes  to  inform 
himself  and  to  know  the  nature  of  the  substance  he  is 
dispensing.  The  law  casts  on  him  this  duty.  He  can- 
not enter  into  or  continue  the  occupation  and  omit  the 
duty.  To  furnish  the  substance  without  knowing  what 
it  is  and  without  informing  the  guests  is  ordinarily  to 
take  the  chances  of  violating  the  statute. ' ' 

State  ex  rel.  v.  Southern  Express  Co.  (Ala.), 
75  South.  343,  involved  a  bill  for  an  injunction 
to  prevent  certain  acts  or  conduct  by  the  company  as 
an  interstate  common  carrier,  and  it  was  there  held 
that: 

**A  carrier  would  be  held  to  receive  at  peril  of  of- 
fending the  prohibitory  and  regulatory  laws  of  Ala- 


March,  1919.]  State  v.  Cox.  529 

bama  consignments  destined  for  transportation  into 
and  for  delivery  in  Alabama^  that  were  free  from  canse 
for  suspicion  that  they  contained  prohibited  liquors  or 
liquors  in  receptacles  of  forbidden  capacities.  Any 
other  interpretation  of  the  federal  laws  would  so  heav- 
ily burden  interstate  movements  of  innocent  commerce 
as  that  it  cannot  be  supposed  that  the  lawmakers  in- 
tended such  an  effect,  in  the  absence  of  unequivocal 
statement  of  a  different  purpose/' 

And  that :  n 

^*  Unless  otherwise  advised  either  of  the  fact  that  an 
unlabeled  package  contained  liquors  within  the  de- 
scription of  Section  240  or  of  circumstances  reasonably 
Qalculated  to  arouse  suspicion  or  inquiry  with  respect 
to  that  fact,  the  carrier  to  whom  a  shipment  for  trans- 
portation and  delivery  iii  Alabama  is  proffered  may 
rely  upon  the  absence  from  a  package  of  the  label  re- 
quired by  that  section  as  negativing  the  presence 
therein  of  forbidden  liquors  or  liquors  in  receptacles 
of  prohibited  capacities/* 

In  Ex  parte  Ahart,  172  Cal.  762  (159  Pac.  160),  the 
petitioner  was  arrested  for  violating  the  terms  of  the 
liquor  ordinance  of  the  town  of  Covina,  which  among 
other  things  provides : 

"Every  person  who  •  •  transports  within  the  city 
of  Covina,  spirituous,  or  vinous,  or  malt,  or  mixed 
liquors  or  intoxicating  drinks,  or  vessels  for  containing 
the  same,  to  any  place,  the  establishing  or  keeping  of 
which  is  prohibited  by  this  ordinance  *  *  shall  be 
deemed  guilty  of  a  misdemeanor.'* 

The  syllabus  of  the  opinion  contains  the  following 
paragraph: 

*'An  ordinance  making  it  a  misdemeanor^.  to  trans- 
port intoxicating  liquors  to  certain  prohibited  places, 
construed  to  apply  only  where  there  is  evidence  of  a 
wrongful  intent,  not  where  the  act  is  merely  inad- 
vertent *  * 

91  Dr.- 
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And  the  opinion  says : 

**If  this  law  deliberately  made  it  a  crime  for  the 
doinft  of  such  an  act  innocently  performed,  it  would 
indeed  be  a  harsh  one. ' ' 

By  Section  4180  of  the  Compiled  Laws  of  Oklahoma 
for  1909  (Snyder),  it  is  made  unlawful  '*to  ship,  or 
in  any  way  convey  such  liquor  from  one  place  within 
the  state  to  another  place  therein,  except  the  convey- 
ance of  a  lawful  purchase  as  herein  authorized.^'  In 
the  case  of  Golpi  v.  State,  14  Okla.  Cr.  564  (174  Pac. 
288),  the  defendant  was  indicted  .under  that  section 
jointly  with  an  Italian  and  an  Austrian  and 

''testified  that  the  Austrian  asked  him  to  assist  him 
with  the  packages ;  that  he  did  not  know  they  contained 
whisky  and  had  nothing  whatever  to  do  with  the  owner- 
ship therein  and  had  no  intention  of  violating  the 
statute.'* 

The  trial  court  was  requested  by  the  defendant  to 
give  the  following  instruction,  which  it  refused  : 

'*I  instruct  you  as  follows:  That  before  you  would 
b6  authorized  to  convict  the  defendant  in  this  cause, 
you  must  believe  from  the  evidence  that  the  defend- 
ant knowingly  participated  in  the  offense  with  which 
he  is  charged,  and  unless  you  find  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant,  An- 
gelo  Golpi,  in  assisting  other  parties  in  carrying  the 
whisky  about  which  testimony  has  been  given  knew 
that  he  was  assisting  in  the  violation  of  the  law,  and 
unless  you  so  believe  beyond  a  reasonable  doubt,  you 
should  acquit  the  defendant,  and  say  by  your  verdict, 
'Not  guilty/'' 

In  discussing  it,  the  opinion  of  the  appellate  court 
said: 

''The  purpose  of  this  requested  instruction  was  to 
allow  the  plaintiff  in  error  the  advantage  of  the  de- 
fense that  in  good  faith  he  assisted  these  men,  whom 
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he  knew  as  friends  and  who  he  did  not  know  were  vio- 
lators of  the  law,  in  carrying  their  packages,  without 
any  knowledge  of  their  contents  and  without  suspect- 
ing that  they  contained  intoxicating  liquor.  The  court 
refused  to  give  the  instruction  and  proper  exceptions 
were  saved. 

**The  question  presented  resolves  itself  into  the 
proposition  of  whether  or  not  a  person  who  is  charged 
with  violating  the  prohibitory  law,  in  that  he  conveyed 
intoxicating  liquor  from  one  place  in  a  county  to  an- 
other place  therein,  can  avail  himself  of  the  defense 
that  he  did  so  innocently.  We  are  of  the  opinion  that 
this  is  a  good  defense  and  that  the  instruction  should 
have  been  given  ^' 

— ^and  reversed  the  judgment  of  the  lower  court 

Like  our  own,  the  Oklahoma  statute  does  not  contain 
any-  qualifying  words,  and  while  it  is  true  that  no  au- 
thorities are  cited  in  that  opinion,  the  opinion  itself 
seems  to  be  squarely  in  point. 

it  appears  from  the  record  in  the  instant  case  that 
the  defendant  was  a  porter  in  the  employ  of  the  Med- 
f  ord  Hotel ;  that  it  was  his  duty  to  meet  the  incoming 
railway  trains  at  the  depot  and  receive  the  baggage 
of  guests  arriving  at  the  hotel  from  such  trains  and  to 
transport  the  baggage  to  the  hotel  to  be  thereafter 
claimed  by  the  guests;  that  after  receiving  the  bag- 
gage from  the  guests  or  railway  porters  at  the  trains 
he  would  place  it  on  the  hotel  bus  and  would  then  ride 
on  the  bus  with  the  baggage  to  the  hotel  and  place  the 
baggage  in  the  lobby.  The  defendant  testified  that  he 
received  the  suitcase  in  question  from  the  porter  of  a 
sleeping-car  in  the  same  noanner  and  under  the  same 
conditions  that  he  took  baggage  belonging  to  the  in- 
coming guests  of  the  hotel  from  such  porters ;  that  he 
received  the  suitcase  from  the  railway  porter  as  the 
baggage  of  a  guest  of  the  hotel  and  believed  it  to  be 
such ;  that  he  had  no  property  interest  therein  or  any 
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suspicion  that  it  contained  intoxicating  liquor,  and  that 
the  only  possession  or  control  which  he  ever  had  of  the 
suitcase  or  its  contents  was  in  his  capacity  as  porter, 
for  the  purpose  of  transporting  it  from  the  railway 
station  to  the  hotel. 

The  defendant  was  not  a  common  carrier.  He  did 
not  have  control  of  a  place  of  business  which  was 
operated  with  or  without  a  license;  neither  was  he 
serving  one  thing  to  the  public  and  representing  that  it 
was  another.  He  was  employed  as  a  porter  of  the 
Medf  ord  Hotel  and  his  duties  in  receiving  the  baggage 
of  guests  were  more  or  less  those  of  a  servant  of  the 
traveling  public,  (it  is  a  well-known  fact  that  porters 
meet  trains  and  boals  and  guests  arriving  at  the  hotels ; 
that  in  doing  so  they  receive  and  handle  the  grips  and 
suitcases  of  such  guests,  yet  any  traveler  would  bitterly 
resent  the  attempt  of  a  porter  or  anyone  else  to  make 
a  search  of  the  contents  of  his  hand-bag  or  suitcase. 
In  the  discharge  of  his  duties  the  defendant  did  not 
have  the  right  of  search  and  did  not  have  any  choice 
or  discretion  in  the  taking  or  handling  of  the  baggage 
of  a  guest.  If  the  mere  act  of  a  porter  in  lifting  a  suit- 
case which  contains  intoxicating  liquors  is  within  itself 
a  violation  of  the  statute  in  question,  then  any  minister, 
old  lady  or  the  most  radical  prohibitionist,  through 
chance  or  design  might  be  made  the  innocent  victim 
of  having  intoxicating  liquor  in  his  or  her  possession, 
and  under  the  instructions  given  by  the  trial  court  in 
this  case  could  be  convicted  of  that  offense.  We  do 
not  believe  that  the  statute  should  be  so  construed, 
and  prefer  to  adopt  the  * '  rule  of  reason.  ^ ' 

2.  We  hold  that  it  was  a  question  of  fact  for  the  jury 
to  find  from  the  evidence,  beyond  a  reasonable  doubt, 
whether  or  not  the  defendant  knew  or  had  reasonable 
grounds  to  know  or  believe  that  the  suitcase  contained 
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intoxicating  liquor  at  the  time  when  he  took  it  into  his 
possession.  The  judgment  of  the  Circuit  Court  is 
reversed  and  the  cause  remanded. 

Bevebsed  and  Bbmakded.^  , 

HARRIS,  J.,  ConeurringJ-If  the  evidence  offered 
by  the  prosecution  is  trueTtnen  the  defendant  was  in- 
disputably guilty  of  possessing  intoxicating  liquor.  If, 
however,  the  evidence  given  by  the  defendant  is  true, 
then  under  what  tp  the  writer  appears  to  be  the  rea- 
sonable construction  to  be  placed  upon  the  statute  he 
was  not  guilty  of  a  crime.  If  the  evidence  received  in 
behalf  of  the  state  is  true  then  it  can  be  said  not  only 
that  the  defendant  had  reasonable  grounds  to  know  but 
also  that  he  actually  knew  that  the  suitcase  contained 
whisky ;  but  if  the  evidence  received  in  behalf  of  the 
defendant  is  true  then  he  neither  knew  nor  suspected 
nor  had  reasonable  grounds  to  know  or  to  suspect  nor 
had  a  reasonable  opportunity  to  ascertain  that  the  suit- 
case contained  whisky.  It  is  conceded  that  the  suit- 
case did  contain  whisky ;  the  defendant  does  not  claim 
that  the  liquor  was  lawfully  in  his  possession  in  this 
state  *'at  the  time  of  the  taking  effect  of '^  Chapter  40, 
Laws  of  1917;  and  therefore  under  the  circumstances 
attending  the  trial  the  instructions  which  the  court  gave 
to  the  jury  amounted  to  a  directed  verdict.  Obedience 
to  the  instructions  of  the  court  left  the  jury  no  alter- 
native except  to  find  the  defendant  guilty ;  for  the  court 
in  effect  said  to  the  jury  that  unless  the  defendant 
proved  his  innocence  by  showing  that  the  whisky  was 
lawfully  in  his  possession  ''prior  to  February,  1917, *' 
he  was  guilty  of  the  crime  of  possessing  intoxicating 
liquor.  Inasmuch  as  the  defendant  did  not  claim  that 
the  intoxicants  had  lawfully  come  into  his  possession 
in  this  state  ''prior  to  February,  1917, '*  the  jurors 
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were  in  effect  advised  and  they  unquestionably  under- 
stood that  they  were  obliged  to  return  a  verdict  of 
guilty  if  the  suitcase  contained  whisky  and  if  the  de- 
fendant lifted  it  off  the  ground. 

The  jury  was  told  that ' '  the  law  absolutely  prohibits 
intoxicating  liquor  in  his  (the  defendant)  possession^* 
and  it  is  manifest  from  a  reading  of  the  record  that 
the  jurors  understood  that  the  possession  of  the  suit- 
case alone  and  of  itself  inevitably  and  inexcusably  re- 
sulted in  a  crime  *' whether  he  knows  its  contents  or 
not.'*  The  state  argues  that  the  prohibition  of  the 
statute  is  absolute  and  all-comprehensive  and  that 
therefore  when  the  defendant  took  the  suitcase  into  his 
custody  he  did  so  at  his  peril  and  at  the  risk  of  it  con- 
taining intoxicating  liquor;  and  that  if  he  wished  to 
avoid  the  possibility  of  violating  the  prohibition  law  he 
was  obliged  either  not  to  take  the  suitcase  into  his  cus- 
tody or  else  to  compel  the  owner  of  it  to  demonstrate  to 
him,  before  taking  it  into  his  custody,  that  it  did  not 
contain  any  intoxicating  liquor.  In  a  word,  the  prose- 
cution contends  that  Section  1  of  Chapter  40,  Laws  of 
1917,  made  the  defendant  a  criminal  if,  in  his  capacity 
as  a  hotel  porter,  he  took  into  his  possession  a  suitcase 
containing  whisky,  honestly  believing  that  the  suitcase 
was  only  an  ordinary  piece  of  baggage  containing  the 
customary  and  usual  belongings  of  a  traveler  and  in 
despite  of  and  notwithstanding  the  fact  that  he  neither 
knew  nor  suspected,  nor  had  reason  to  know  or  to  sus- 
pect nor  had  a  reasonable  opportunity  to  ascertain  that 
it  contained  intoxicants.  The  position  taken  by  the 
district  attorney  is  the  logical  result  of  the  construc- 
tion which  he  places  upon  the  statute;  and  hence  in 
order  to  determine  the  question  for  decision  we  must 
first  examine  the  statute  and,  if  possible,  ascertain  the 
intent  of  the  legislature. 
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It  will  not  be  without  some  avail  if  before  noticing 
the  language  of  the  statute  we  bring  ourselves  to  a  full 
realization  of  the  gravity  of  the  contention  made  by  the 
prosecution  and  if  we  can  first  come  to  a  thorough 
understanding  of  the  extremes  to  which  that  contention 
inevitably  leads.  If  the  theory  of  the  prosecution  is 
correct  then  there  can  be  but  two  kinds  of  possession ; 
one  absolutely  rightful  and  therefore  entirely  lawful, 
the  other  absolutely  wrongful  and  therefore  entirely 
unlawful ;  and  hence  there  can  be  no  such  thing  as  an 
unavoidable  and  innocent  possession.  If  the  statute 
means  what  the  prosecution  says  it  means,  then  it 
means  that  if  a  passenger  either  alone  or  with  others 
boards  a  crowded  train  and  finds  two  seats  *' turned 
together'^  with  a  suitcase  or  a  hand-bag  on  one  or  both 
those  seats  and,  with  or  without  the  consent  of  the 
owner  of  the  suitcase  or  hand-bag,  lifts  it  off  the  seat 
and  places  it  on  the  floor  for  the  purpose  of  making 
room  on  the  seat  for  himself  or  those  with  him,  he  is 
guilty  of  a  violation  of  the  prohibition  law  if  that  suit- 
case or  hand-bag  contains  the  smallest  conceivable 
quantity  of  intoxicating  liquor,  even  though  such  pas- 
senger neither  has  nor  could  reasonably  entertain  the 
slightest  suspicion  that  intoxicating  liquor  was  hidden 
within  the  closed  covers  of  the  suitcase  or  hand-bag, 
and  the  fact  that  such  passenger  is  the  most  devout 
religionist  or  the  most  active  and  ardent  prohibitionist 
cannot  release  him  from  the  relentless  grasp  of  the 
law;  it  means  that  if  a  passenger  in  the  act  of  boarding 
or  alighting  from  a  train  delivers  his  hand-bag  to  a 
brakeman  stationed  at  the  foot  of  the  steps  to  be 
handed  up  to  him  as  soon  as  he  has  ascended  the  car- 
steps  or  given  to  him  after  he  has  descended  from  the 
steps,  the  brakeman  becomes  a  lawbreaker  if  the  hand- 
bag contains  intoxicants  although  the  brakeman  does 
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not  know  and  cannot  know  because  he  has  no  means 
or  opportunity  of  ascertaining  what  is  in  the  hand- 
bag, and  if  the  brakeman  repeats  the  act  a  second  and 
a  third  time  he  may  be  sent  to  the  penitentiary;  it 
means  that  if  a  passenger  moves  an  overcoat,  belong- 
ing to  another,  from  one  to  another  seat  or  places  it  in 
the  rack  or  hangs  it  on  a  hook,  either  with  or  without 
the  express  consent  of  the  owner,  he  commits  a  crime 
if  in  one  of  the  pockets  of  that  overcoat  there  happens 
to  be  a  bottle  containing  intoxicating  liquor  and  he  can- 
not escape  from  the  penalty  of  that  crime  by  showing 
that  he  did  not  know  what  was  in  the  pocket  of  the 
overcoat ;  it  means  that  if  the  driver  of  an  automobile 
passes  a  friend  or  stranger  afoot  and  carrying  bag- 
gage and  as  an  act  of  pure  kindness  invites  the  footman 
to  ride  and  assists  him  to  lift  his  baggage  into  the  auto- 
mobile, the  driver  violates  the  prohibition  law  if  that 
haggage  has  concealed  in  it  any  quantity  of  intoxicat- 
ing liquor ;  it  means  that  every  taxicab  driver  who 
receives  passengers  and  assists  them  with  their  baggage 
into  and  out  of  the  taxicab,  touches  that  baggage  at  his 
peril  and  if  it  contains  intoxicants  he  breaks  the  law ; 
it  means  that  every  person  who  for  a  single  moment 
takes  into  his  or  her  possession  any  suitcase,  hand-bag, 
box  or  package  without  first  examining  its  contents  or 
any  garment  without  first  going  through  its  pockets  does 
so  at  his  or  her  peril.  These  supposed  examples  are 
neither  highly  imaginative  nor  overdrawn,  but  every 
one  of  the  supposed  happenings  has  probably  occurred 
many  times  since  the  enactment  of  the  statute;  and 
they  are  likely  to  occur  every  time  intoxicating  liquor 
is  brought  into  this  state  in  a  suitcase,  or  a  hand-bag, 
or  an  overcoat,  or  a  box  of  any  kind.  Now  with  these 
examples  and  many  more  which  can  readily  be  sug- 
gested as  likely  to  occur  in  the  work-a-day  lives  of  hon- 
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est,  law-abiding,  yea  law-enforcing  citizens,  can  it  rea- 
sonably be  said  that  the  legislature  intended  that  its 
language  should  or  would  receive  the  construction 
placed  upon  it  by  the  prosecution? 

All  will  of  course  concede  that  the  legislature  has 
authority,  in  the  exercise  of  its  police  powers,  to  forbid 
the  doing  of  an  act  and  to  impose  criminal  penalties  for 
the  doing  of  such  act  without  regard  to  the  intent  or 
knowledge  of  the  doer;  the  purpose  being,  as  said  in 
People  V.  Roby,  52  Mich.  577,  579  (18  N.  W.  365,  50 
Am.  Rep.  270),  '*to  require  a  degree  of  diligence  for 
the  protection  of  the  public  which  shall  render  viola- 
tion impossible*':  State  v.  Gviley,  41  Or.  318,  321  (70 
Pac.  385) ;  16  C.  J.  76.  It  must  be  conceded,  too,  that 
the  legislature  can  in  the  exercise  of  its  police  power 
forbid  and  penalize  with  fine  and  imprisonment  the 
manufacture  or  sale  or  possession  of  intoxicating 
liquors :  Mugler  v.  Kansas,  123  U.  S.  623  (31  L.  Ed.  205, 
8  Sup.  Ct.  Rep.  273) ;  In  re  Crane,  27  Idaho,  671  (151 
Pac.  1006,  L.  R.  A.  1918A,  942),  affirmed  by  the  United 
States  Supreme  Court  in  Crave  v.  Campbell,  245  U.  S. 
304  (62  L.  Ed.  304,  38  Sup.  Ct.  Rep.  98) ;  Seattle  v. 
Brookins,  98  Wash.  290  (167  Pac.  940,  941).  While 
the  legislature  undeniably  possesses  conceded  author- 
ity to  forbid  the  doing  of  a  specified  act  and  to  punish 
the  doing  of  such  forbidden  act,  yet  this  broad 
power,  as  announced  by  Mr.  Chief  Justice  Rudkin 
in  State  v.  Strasburg,  60  Wash.  106  (110  Pac.  1020, 
Ann.  Cas.  1912B,  925,  32  L.  R.  A.  (N.  S.)  1216), 
'*is  not  without  constitutional  limitations  and  re- 
straints, and  we  can  hardly  conceive  of  a  valid 
penal  law  which  would  punish  a  man  for  the  commis- 
sion of  an  act  which  the  utmost  care  and  circum- 
spection on  his  part  would  not  enable  him  to  avoid.** 
See,  also,  the  unanswered  question  suggested  in  Welch 
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V.  State,  145  Wis.  86,  89  (129  N.  W.  656,  32  L.  B.  A. 
(N.  S.)  746).  It  will  not  be  necessary  here  to  attempt 
to  fix  or  define  the  limitations  upon  the  power  of  the 
legislature  to  forbid  the  doing  of  a  specified  act  irre- 
spective of  the  knowledge  or  intent  of  the  doer,  since 
it  will  be  assumed  for  the  purposes  of  the  discussion 
that  the  legislature  had  full  power  to  do  all  that  the 
district  attorney  claims  that  it  has  done. 

It  remains  then  to  ascertain  the  intention  of  the  law- 
makers when  they  amended  Section  5  of  Chapter  141, 
Laws  of  1915,  by  enacting  Section  1  of  Chapter  40, 
Laws  of  1917,  as  follows : 

**  Except  as  hereinafter  provided  in  this  amendatory 
Act  it  shall  be  unlawful  for  any  person  to  receive,  im- 
port, possess,  traijsport,  deliver,  manufacture,  sell,  give 
away  or  barter  any  intoxicating  liquor  within  this 
State;  and  the  place  of  delivery  of  any  intoxicating 
liquor  is  hereby  declared  the  place  of  sale;  provided, 
that  it  shall  not  be  unlawful  for  any  person  to  have 
in  his  possession  intoxiqating  liquor  lawfully  procured 
and  in  the  possession  of  such  person  within  this  State 
at  the  time  of  the  taking  effect  of  this  amendatory  Act, 
or  lawfully  obtained  or  received  under  the  provisions 
of  this  Act.  ^^ 

JEeduced  to  its  briefest  terms  the  act  of  1917  makes 
it  unlawful  for  any  person  to  possess  intoxicating 
liquor  unless  he  possessed  it  when  the  act  became  ef- 
fective or  obtained  or  received  it  under  the  provisions 
of  the  act. 

The  circumstance  that  the  word  '*  knowingly  ^^  does 
not  appear  in  the  act  is  not  conclusive ;  but  the  question 
of  whether  or  not  this  statute  is  to  be  construed  to 
mean  that  proof  of  the  custody  of  a  suitcase  containing 
intoxicating  liquor  is  conclusive  proof  of  guilt  regard- 
less of  whether  the  defendant  knows  or  suspects,  or  has 
reasonable  grounds  to  know  or  suspect,  or  has  a  rea- 
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sonable  opportunity  to  learn  that  the  snitcase  contains 
liquor,  must  be  determined  by  consideriiig  the  subject 
matter  of  the  statute,  the  language  of  the  act,  the  evil 
sought  to  be  eradicated  or  prevented  and  the  conse- 
quences of  the  several  constructions  to  which  the  stat- 
ute may  be  susceptibleT/  It  is,  as  was  tersely  an- 
nounced in  Wells  Fargo  S  Co.  Express  v.  State,  79 
Ark.  349,  351  (96  S.  W.  189),  ''a  matter  of  construc- 
tion, from  the  subject  matter  and  the  evil  to  be  reme- 
died, whether  such  words  ('* knowingly' '  and  ** will- 
fully*') are  to  be  implied,  or  the  statute  enforced  as 
written'':  Matter  of  Application  of  Aharty  172  Cal. 
762,  764  (159  Pac.  160) ;  Com.  v.  Weiss,  139  Pa.  St.  247 
(21  Atl.  10,  23  Am.  St.  Eep.  182, 184, 11  L.  R.  A.  530) ; 
Troutner  v.  State,  17  Ariz.  506  (154  Pac.  1048,  L.  R.  A. 
1916D,  262,  263) ;  2  Lewis'  Sutherland  on  Stat.  Const. 
(2  ed.),  §  527 ;  8  R.  C.  L.  62,  63.^' 

^e  legislature  has  the  power,  within  certain  limi- 
tations, as  already  stated,  to  declare  that  the  doing  of 
a  specified  act  shall  constitute  a  crime  and  that  it  shall 
be  punished  by  fine  or  imprisonment  or  both,  and, 
therefore,  if  the  language  and  subject  matter  of  the 
statute  show  clearly  that  it  was  the  manifest  intention 
of  the  legislature  to  make  the  doing  of  such  specified 
act  a  crime  regardless  of  the  knowledge  or  intent  of 
the  doer,  the  courts  will  give  effect  to  the  intention  of 
the  lawmakers  however  harshly  the  statute  may  seem 
to  operate  in  a  given  instance:  State  v.  Shevlin-Car- 
penter  Co.,  99  Minn.  158  (108  N.  W.  935,  9  Ann.  Cas. 
634,  636) ;  but,  in  the  language  of  the  Supreme  Court  of 
Michigan,  *' courts  are,  however,  slow  to  find  a  legisla- 
tive intention  to  condemn  a  man  for  not  knowing  that 
which  he  cannot  know ' ' :  People  v.  Rice,  161  Mich-  657, 
664  (126  N.  "W.  981,  984). 
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One  thoroughly  established  and  oft-applied  rule  of 
statutory  construction  is  that  a  statute  should  be  so 
construed  as  to  give  a  sensible  and  intelligent  meaning 
to  every  part,  to  avoid  absurd  and  unjust  consequences. 
The  courts  can  apply  common  sense  to  the  terms  em- 
ployed in  a  statute  in  order  to  avoid  an  absurdity  which 
the  legislature  ought  not  to  be  presumed  to  have  in- 
tendedT]  A  statute  which  leads  to  the  consequences 
which  will  necessarily  result  from  the  construction 
which  the  prosecution  asks  us  to  adopt  ought,  as  de- 
clared by  Mr.  Chief  Justice  Lord,  *'not  only  to  be  clear, 
but  mandatory,  and  the  act  done  under  it  not  only 
within  the  letter,  but  within  the  spirit,  of  the  law,  to 
authorize  its  enforcement":  State  v.  McGuire,  24  Or. 
366,  371  (33  Pac.  666,  668,  21  L.  E.  A.  478).  The 
pronouncement  of  Mr.  Justice  Field  in  United  States 
V.  Kirby,  7  Wall.  482  (19  L.  Ed.  278),  is  sufficiently 
apropos  to  justify  an  extended  quotation  from  the  re- 
corded opinion : 

'*A11  laws  should  receive  a  sensible  construction. 
General  terms  should  be  so  limited  in  their  application 
as  not  to  lead  to  injustice,  oppression,  or  an  absurd 
consequence.  It  will  always,  therefore,  be  presumed 
that  the  legislature  intended  exceptions  to  its  lan- 
guage, which  would  avoid  results  of  this  character. 
The  reason  of  the  law,  in  such  cases,  should  prevail 
over  its  letter. 

*'The  common  sense  of  man  approves  the  judgment 
mentioned  by  Puffendorf,  that  the  Bolognian  law 
which  enacted,  *  That  whoever  drew  blood  in  the  streets 
should  be  punished  with  the  utmost  severity,'  did  not 
extend  to  the  surgeon  who  opened  the  vein  of  a  person 
that  fell  down  in  ihe  street  in  a  fit.  The  same  common 
sense  accepts  the  ruling,  cited  by  Plowden,  that  the 
Statute  of  1  Edward  II,  which  enacts  that  a  prisoner 
who  breaks  prison  shall  be  guilty  of  a  felony,  does 

not  extend  to  a  prisoner  who  breaks  out  when  the 
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Erison  is  on  fire — 'for  he  is  not  to  be  hanged  because 
e  would  not  stay  to  be  burnt. '  ^ ' 

m 

And  the  writer  thinks  that  a  like  common  sense  will 
sanction  the  ruling  that  the  statute  which  makes  it  a 
crime  to  possess  intoxicating  liquor  does  not  apply  to 
a^  hotel  porter  who  in  the  performance  of  his  usual 
and  customary  duties  merely  takes  a  suitcase  into  his 
custody  and  places  it  upon  a  bus  to  be  conveyed  to  a 
hotel,  without  knowing,  or  having  reasonable  ground 
to  suspect,  or  a  reasonable  opportunity  to  ascertain 
that  the  suitcase  contains  intoxicating  liquor.  Prece- 
dents which  are  peculiarly  pertinent  to  the  subject  now 
discussed  are  the  following:  Golpi  v.  State  (Okl.  Cr.), 
174  Pac.  288;  De  Basque  v.  Atchison,  T.  d  8.  P.  By. 
Co.  (Okl.),  173  Pac.  73,  77,  L.  R.  A.  1918F,  259;  Mat- 
ter  of  Application  of  Ahart,  172  Cal.  762  (159  Pac. 
160) ;  State  v.  Swett,  87  Me.  99  (32  Atl.  806,  47  Am.  St. 
Rep.  306,  29  L.  R.  A.  714).  The  rules  of  construction, 
to  which  attention  has  already  been  directed,  are  amply 
supported  by  judges  and  text-writers :  State  v.  Fisher, 
53  Or.  38,  41  (98  Pac.  713) ;  In  re  (Chapman,  166  U.  S. 
661,  667  (41  L.  Ed.  1154,  17  Sup.  Ct.  Rep.  677) ;  Tsoi 
Sim  V.  United  States,  116  Fed.  920  (54  C.  C.  A.  154,  5 
L.  R.  A.  342,  343,  note) ;  2  Lewis'  Sutherland  on  Stat. 
Const.  (2  ed.),  §§  516,  526;  36  Cyc.  1108-1112;  State  v. 
Goss,  59  Vt.  266  (9  Atl.  829,  59  Am.  Rep.  706) ;  The 
mtro-Glycerine  Case,  15  Wall.  524  (21  L.  Ed.  206) ; 
State  ex  rel.  v.  Southern  Express  Co.  (Ala.),  75  South. 
343,  350;  16  C.  J.  76-78. 

Cases  where  a  defendant  is  convicted  of  selling  some 
prohibited  article,  for  example  oleomargarine  or  in- 
toxicating liquor,  are  easily  distinguishable  from  the 
case  presented  here.  Because  of  the  misery,  poverty 
and  crime  that  accompany  the  consumption  of  intoxi- 
cating liquor  the  state  has  outlawed  such  liquor  by  pro- 
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hibiting  its  sale  or  possession  so  that  its  consmnption 
and  therefore  the  evils  which  go  with  its  consumption 
may  be  prevented.  A  person  who  sells  an  article  is 
bound  to  know  that  the  article  which  he  sells  is  not  in- 
toxicating and  he  cannot  defend  by  saying  that  he  did 
not  know  that  the  article  sold  by  him  was  intoxicating. 
Applying  the  accepted  rules  of  construction  it  is  obvi- 
ous that  the  statute  would  fail  to  accomplish  its  pur- 
pose if  the  seller  of  an  article  could  defeat  a  prosecu- 
tion by  showing  that  he  did  not  know  the  character  of 
the  article  disposed  of  by  him.  The  seller  has  an  op- 
portunity to  know  what  he  sells  and  therefore  is  bound 
to  know  that  what  he  sells  is  not  of  the  forbidden  kind. 
The  legislature  must  be  presumed  to  have  enacted  the 
statute  with  a  knowledge  of  the  manner  in  which  people 
usually  and  ordinarily  live  and  conduct  their  business 
and  social  affairs,  and  hence  it  can  readily  be  seen  that 
the  lawmakers  intended  that  sellers  could  and  therefore 
must  know  what  they  sell;  and  it  can  just  as  readily 
be  seen  that  in  addition  to  instances  where  persons 
knowingly  possess  intoxicating  liquor  the  legislature 
was  also  aware  of  the  many  instances  which  are  bound 
to  occur  where  a  person  happens  temporarily  to  have  in 
his  or  her  custody  a  piece  of  baggage,  a  box,  a  garment 
or  a  parcel  in  which  there  may  be  intoxicants  without 
the  temporary  custodian  knowing  or  being  reasonably 
able  to  learn  of  the  contents  of  the  baggage,  box,  gar- 
ment or  parcel. 

pro  hold  that  the  defendant  violated  the  prohibition 
law  when  he  lifted  the  suitcase  off  the  ground  **  whether 
he  knows  of  its  contents  or  not*'  and  without  regard 
to  his  opportunity  to  know  what  was  contained  in  the 
suitcase  is  to  hold  not  only  that  the  statute  was  de- 
signed to  reach  those  who  knowingly  or  in  reason  ought 
to  know  when  they  take  contraband  liquor  into  their 
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possession,  but  also  that  it  was  deliberately  contrived 
to  serve  as  a  trap  to  ensnare  the  unwary  and  to  enmesh 
law-abiding  and  law-enforcing  citizens.  Not  until  the 
legislature  uses  clear  and  mandatory  language  will  the 
writer  believe  that  the  legislature  intended  any  such 
consequences  as  must  and  will  flow  from  the  construc- 
tion which  the  plaintiiBf  places  upon  the  word  **  pos- 
sess** as  used  in  the  statute/J  Nor  will  the  statute- be 
emasculated.  It  will  be  no  more  difficult  to  convict  a 
person  of  a  guilty  possession  of  intoxicating  liquor  than 
it  will  to  convict  of  any  other  crime  requiring  either 
knowledge  or  an  opportunity  to  gain  knowledge.  And 
be  it  remembered  that  most  of  our  statutes  defining 
crimes  embrace  the  element  of  knowledge  or  its  legal 
equivalent,  an  opportunity  for  knowledge.  The  legis- 
lature intended  to  prohibit  persons  from  possessing 
intoxicants  when  they  know  or  have  reasonable  ground 
to  believe  or  have  an  opportunity  to  know  that  they 
possess  intoxicating  liquor;  but  the  prohibition  does 
not  include  the  person  who  neither  knows  nor  suspects 
nor  has  reasonable  ground  to  believe  nor  has  an  oppor- 
tunity to  know  that  a  suitcase,  which  is  temporarily  in 
his  custody,  contains  intoxicating  liquor. 

I  concur  with  the  conclusion  reached  by  Mr.  Justice 
Johns.  The  judgment  should  be  reversed  and  the 
cause  remanded  for  a  new  trial. 

^[bIJRNETT,  J.,  DissentingL-Based  upon  the  inter- 
pellations of  the  jurors  ancTthe  answers  of  the  court, 
the  defendant  took  two  exceptions  which  thus  appear 
in  the  record : 

*  *  The  defendant  excepts  to  that  portion  of  the  charge 
given  to  the  jury  wherein  the  court  instructed  the  jury 
tiiat  under  the  circumstances  disclosed  by  the  evidence 
in  this,  case,  the  defendant  might  be  guilty  of  the  crime 
charged  in  the  indictment  even  though  he  had  no  in- 


54A  Staik  t;.  C!ox.  [91  Or. 

tention  of  committing  said  crime,  in  so  far  as  the 
instructions  so  state. 

* '  The  defendant  excepts  to  that  portion  of  the  fore- 
going charge  wherein  the  court  instructed  the  jury  that 
the  defendant  might  be  guilty  under  the  circumstances 
disclosed  by  the  evidence  in  this  case  even  though  he 
had  no  interest  therein,  merely  because  he  lifted  the  suit 
case  off  the  ground  and  transported  it  as  a  porter  of 
the  hotel,  in  so  far  as  the  instructions  so  state." 

That  the  first  exception  is  without  merit  is  taught 
by  many  cases  already  decided  by  this  court,  to  the 
effect  that  where  a  defendant  is  accused  of  a  misde- 
meanor which  is  merely  malum  prohibitum,  and  not 
malum  in  se,  it  is  not  requisite  to  prove  a  criminal  in- 
tent :  State  v.  Chastain,  19  Or.  176  (23  Pac.  963) ;  State 
V,  Sterritt,  19  Or.  352  (24  Pac.  523) ;  State  v.  Gulley, 
41  Or.  318  (70  Pac.  385) ;  State  v.  Brown,  73  Or.  325 
(144  Pac.  444) ;  State  v.  Wilbur,  85  Or.  565  (166  Pac. 
51, 167  Pac.  569). 

The  second  exception  merits  more  careful  considera- 
tion, but  must  be  decided  upon  the  same  principles 
which  underlie  the  precedents  already  cited,  namely, 
that  if  in  such  cases  a  defendant  has  committed  the  act 
against  which  the  statute  was  directed,  he  comes  within 
the  ban  of  the  law,  irrespective  of  any  element  not  in- 
cluded in  the  statutory  denunciation  of  the  offense. 

As  said  by  Dr.  Wharton  in  Volume  1,  Section  113,  of 
the  Eleventh  Edition  of  his  treatise  on  Criminal  Law : 

**The  function  of  imposing  indictability  on  perni- 
cious acts  irrespective  of  intent  is  one  which  has  been 
exercised  by  legislatures,  not  only  frequently  but  from 
necessity.  It  may  be  indispensable  to  public  safety 
that  storing  of  gunpowder,  or  of  highly  inflammable 
oils,  in  exposed  localities  should  be  prohibited ;  and  as 
in  such  cases  the  statutes  could  be  easily  eluded  if  a 
scienter  be  requisite  to  conviction,  the  policy  that  re- 
quires the  enactment  of  the  statute  requires  also  that 


March,  1919.]  State  v.  Cox.  545 

-  —   - * 

the  statute  should  relieve  the  prosecution  from  proving 
a  scienter.  Sometimes  this  is  done  by  an  express 
clause  in  the  statute,  as  where  •  •  it  is  provided  that 
persons  selling  spirituous  liquors  shall  be  *  deemed' 
oonmoLon  sellers  of  the  same,  or  that  delivery  of  such 
liquors  shall  be  proof  of  sale,  or  that  persons  carrying 
concealed  weapons  shall  be  presumed  to  carry  them 
knowingly.  Such  provisions  are  constitutional  as  con- 
cerning  matters  of  process,  and  are  illustrated  by  stat- 
utes prescribing  that  a  person  not  heard  of  for  a  spe- 
cific period  shall  be  presumed  to  be  dead,  and  that  debts 
not  acknowledged  within  a  specific  period  shall  be  pre- 
sumed to  be  paid.  If  this  can  be  done  by  an  express 
clause,  it  can  be  done  by  implication ;  and  if  so,  where 
the  legislature  imposes  a  specific  penalty  on  a  person 
doing  a  particular  thing,  irrespective  of  scienter,  it 
will  be  the  duty  of  the  courts  to  enforce  the  prohibition. 
The  question  is  one  of  policy;  and  this  may  be  taken 
into  consideration  when  the  legislative  meaning  is 
sought.  That  a  man  should  be  convicted  of  a  malicious 
act  without  proof  of  malice,  or  of  a  negligent  act  with- 
out proof  of  negligence,  is,  of  course,  an  enormity 
which  no  legislature  could  be  supposed  to  direct.  But 
it  is  otherwise  as  to  certain  mischievous  acts  which  it 
may  be  a  sound  policy  to  prohibit  arbitrarily,  because 
they  imperil  public  safety  (as,  for  example,  the  selling 
of  intoxicating  drinks  and  defective  storing  of  explo- 
sive compounds),  and  because  to  require  scienter  to 
be  proved  would  be  to  defeat  the  object  of  the  statutes, 
since  in  many  cases,  and  those  the  most  dangerous  of 
the  class,  it  would  be  out  of  the  power  of  the  prosecution 
to  prove  scienter  beyond  reasonable  doubt.  The  legis- 
lature may  properly  say,  *In  such  cases  we  presume 
scienter;  whoever  deals  with  these  dangerous  agencies 
does  so  at  his  risk.'  •  *  ^  fortiori  is  this  the  case  when 
a  statute,  on  grounds  of  public  policy,  makes  scienter 
irrelevant.  It  is  also  to  be  observed  that  to  declare 
that  honest  ignorance  of  fact  is  a  defense  would  extend 
the  same  privilege,  in  many  cases,  to  honest  ignorance 
of  law.    Ignorance,  for  instance,  that  the  state  pro* 

•1  Dr.— 85 
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hibits  bj  indictment  dealing  with  minors  is  morally  as 
good  a  defense,  in  eases  where  the  party  dealt  with  has 
apparently  reached  majority,  as  is  ignorance  that  such 
party  is  a  minor.  In  bqth  cases  the  defendant  is  igno- 
rant that  he  is  doing  an  illegal  thing.  That  in  the 
former  case  it  is  conceded  that  snch  ignorance  is  no 
defense  shows  that  honest  belief  that  an  illegal  act  is 
legal  is  no  necessary  ground  for  acquittal.  We  can- 
not, therefore,  lay  down  the  rule  that  ignorance  of 
inculpatory  faqts  shall  always  be  a  defense,  without 
extending  the  same  immunity  to  ignorance  of  incul- 
patory law.  And  if  we  cannot  so  extend  this  immunity, 
then  we  must  hold  that  ignorance  does  not  necessarily 
acquit  when  scienter  is  not  an  essential  of  the  offense." 

In  Hoisted  v.  State,  41  N.  J.  Law,  560  (32  Am.  Bep. 
247, 1  Crim.  Law  Mag.  340),  Mr.  Chief  Justice  Beaslbt 
exhaustively  discusses  the  principle  here  involved. 
He  contracts  the  argument  that  in  all  cases  of  violation 
of  law  there  must  be  a  guilty  mind,  with  the  other  con- 
tention that  in  mere  statutory  misdemeanors  made 
such  solely  by  the  enactment,  it  is  enough  to  prove  the 
act  without  establishing  either  scienter  or  guilty  intent. 
He  then  proceeds  thus : 

*'Now  these  two  classes  of  cases,  diverging  as  they 
do,  and  seemingly  standing  apart  from  each  oHier, 
may  at  first  view  appear  to  be  irreconcilable  in  point 
of  principle;  but,  nevertheless,  such  is  not  the  case. 
They  all  rest  upon  one  common  ground,  and  that 
ground  is  the  legal  rules  of  statutory  construction. 
None  of  them  can  legitimately  have  any  other  basis. 
They  are  not  the  products  of  any  of  the  general  max- 
ims of  civil  or  natural  law.  On  the  contrary,  each  of 
this  set  of  cases  is,  or  should  have  been,  the  result  of 
the  judicial  ascertainment  of  the  mind  of  the  legis- 
lature in  the  given  instance.  In  such  investigations 
the  dictates  of  natural  justice,  such  as  that  a  guilty 
mind  is  an  essential  element  of  crime,  cannot  be  the 
ground  of  decision,  but  are  merely  circumstances  ot 
weight,  to  have  their  effect  in  the  effort  to  discover  the 
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legislative  purpose.  As  there  is  an  undoubted  com- 
petency in  the  lawmaker  to  declare  an  act  criminal,  ir- 
respective of  the  knowledge  or  motive  of  the  doer  of 
such  act,  there  can  be,  of  necessity,  no  judicial  author- 
ity having  the  power  to  require,  in  the  enforcement  of 
the  law,  such  knowledge  or  motive  to  be  shown.  In 
such  instances  the  entire  function  of  the  court  is  to 

• 

find  out  the  intention  of  the  legislature,  and  to  enforce 
the  law  in  absolute  conformity  to  such  intention.'* 

An  Arkansas  enactment  made  it  unlawful  for  an  ex- 
press company  to  receive  for  shipment  or  export,  or 
carry  beyond  the  state  line  certain  kinds  of  game,  in- 
cluding deer  and  wild  turkey.  As  portrayed  in  Wells 
Fargo  d  Company  Express  v.  Statey  79  Ark.  349  (96 
S.  W.  189),  the  company  received  at  a  point  in  Arkan- 
sas for  shipment  to  St.  Louis,  Missouri,  what  appeared 
to  be  three  packages  of  furs,  but  in  fact,  as  disclosed 
by  a  search,  they  contained  a  saddle  of  venison  and 
eight  wild  turkeys.  Discoursing  upon  the  contention 
of  the  company  that  neither  it  nor  its  agents  or  em- 
ployees had  any  knowledge  that  the  packages  contained 
game,  the  court,  after  citing  -authorities,  goes  on  to 
state  the  principle  thus : 

** Without  attempting  to  formulate  any  rule  on  the 
subject,  suffice  it  to  say  that  the  statute  in  question 
seems  to  be  exactly  of  the  kind  where  ignorance  does 
not  excuse,  and  where  criminal  intent  is  not  necessary. 
Doubtless,  such  statutes  work  individual  cases  of  hard- 
ship, as  the  one  at  bar,  where  the  company  was  imposed 
upon;  but,  unless  the  Legislature  had  made  the  act 
itself  the  crime,  there  would  have  been  no  use  in  pass- 
ing the  law.  The  ease  with  which  game  and  fish  could 
be  inclosed  in  packages  to  deceive  the  express  agents 
would  render  a  statute  against  knowingly  receiving 
game  or  fish  an  idle  form.'* 

The  subject  of  being  present  where  gaming  imple- 
ments are  found  was  under  consideration  in  Common- 
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wealth  V.  Smith,  166  Mass.  370  (44  N.  E.  503), 
concerning  which  Mr.  Justice  Holmes,  in  delivering 
the  unanimous  opinion  of  the  court,  said : 

**It  is  unnecessary  under  the  statute  to  allege  the 
defendant's  knowledge  of  the  presence  of  the  imple- 
ments or  the  character  of  the  place.  The  statute 
means  that  people  enter  such  places  at  their  peril.  It 
goes  no  further  than  other  statutes  which  have  been 
enforced  by  this  court.  When  according  to  common 
experience  a  certain  fact  generally  is  accompanied  by 
knowledge  of  the  further  elements  necessary  to  com- 
plete what  it  is  the  final  object  of  the  law  to  prevent, 
or  even  short  of  that,  when  it  is  very  desirable  that 
people  should  find  out  whether  the  further  elements 
are  there,  actual  knowledge  being  a  matter  diflScult 
to  prove,  the  law  may  stop  at  the  preliminary  fact,  and 
in  the  pursuit  of  its  policy  may  make  the  preliminary 
fact  enough  to  constitute  a  crime.  It  may  say  that, 
as  people  generally  do  know  when  they  are  selling  in- 
toxicating liquors,  they  must  discover  at  their  peril 
whether  what  they  sell  will  intoxicate.  *  * 

Another  case  from  the  same  court  is  Commonwealth 
V.  Mixer,  207  Mass.  141  (93  N.  E.  249,  20  Ann.  Cas. 
1152,  31  L.  B.  A.  (N.  S.)  467).  We  quote  this  state- 
ment from  the  opinion : 

* '  The  defendant,  a  driver  in  the  employ  of  a  common 
carrier,  had  upon  his  load  for  transportation  in  Lynn 
a  sugar  barrel,  not  marked  by  the  seller  or  consignor 
as  required  by  Bev.  Laws,  Chap.  100,  Section  49,  for 
packages  containing  intoxicating  liquors.  There  was 
nothing  about  the  appearance  of  the  barrel  to  cause 
suspicion  as  to  its  contents,  and  the  defendant  was 
ignorant  of  the  fact  that  it  contained  intoxicating 
liquor.  The  Superior  Court  refused  to  instruct  the 
jury  that,  unless  the  defendant  knew  that  the  barrel 
contained  intoxicating  liquor,  or,  from  its  appearance 
and  all  the  circumstances,  ought  reasonably  to  have 
been  put  on  inquiry  as  to  its  contents,  he  should  be 
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acquitted.    The  question  presented  is  whether  this  re- 
fusal was  error.'* 

After  mentioning  the  precept  that  in  many  cases  it 
is  necessary  to  prove  a  criminal  intent,  the  court,  speak- 
ing through  Mr.  Justice  Bugg,  goes  on  to  say : 

**But  there  are  many  instances  in  recent  times 
where  the  legislature  in  the  exercise  of  the  police  power 
has  prohibited  under  penalty  the  performance  of  a 
specific  act.  The  doing  of  the  inhibited  act  constitutes 
the  crime,  and  the  moral  turpitude  or  purity  of  the  mo- 
tive by  which  it  was  prompted,  and  knowledge  or 
ignorance  of  its  criminal  character,  are  immaterial  cir- 
cumstances on  the  queston  of  guilt.  The  only  fact  to 
be  determined  in  these  cases  is  whether  the  defendant 
did  the  act.  In  the  interest  of  the  public  the  burden  is 
placed  upon  the  actor  of  ascertaining  at  his  peril 
whether  his  deed  is  within  the  prohibition  of  any  crim- 
inal statute.'* 

This  doctrine  is  supported  by  a  very  long  list  of  au- 
thorities cited  in  the  opinion,  and  the  action  of  the  trial 
court  in  refusing  the  instruction  was  approved:  See, 
also,  the  opinion  of  Mr.  Justice  Coolet  in  People  v. 
Rohy,  52  Mich.  577  (18  N.  W.  365,  50  Am.  Rep.  270). 
The  analogy  is  supported  in  State  v.  Ross,  55  Or.  450 
(104  Pac.  596,  106  Pac.  1022,  42  L.  R.  A.  (N.  S.)  601, 
613),  holding  that  the  act  of  converting  public  money 
to  his  own  use  was  sufficient  to  incriminate  one  with- 
out regard  to  his  intent  in  the  matter. 

The  case  of  State  ex  rel.  Black  v.  Southern  Express 
Co,  (Ala.),  75  South.  343,  cited  here  by  the  defendant, 
has  had  our  attention.  The  statute  of  Alabama  on  the 
subject  of  importing  intoxicating  liquor  into  the  state 
prescribed  that  its  containers  should  hold  neither  more 
nor  less  than  one  quart.  The  suit  was  for  injunction  to 
prohibit  the  defendant,  a  common  carrier,  from  bring- 
ing into  the  state  any  intoxicating  liquor  whatever.  The 


650  State  v.  Cox  [91  Or. 

court  held  that  inasmuch  as  the  federal  statute  (U.  S. 
Comp.  Stats.  1918,  §  10410),  condemned  "whoever  shall 
knowingly  ship  or  cause  to  be  shipped  from  one  state 
into  any  other  state  *  *  any  package  of  or  package 
containing  any  spirituous,  vinous,  malted,  fermented 
or  intoxicating  liquor  of  any  kind,  unless  such  package 
be  so  labeled  on  the  outside  cover  as  to  plainly  show  the 
name  of  the  consignee,  the  nature  of  its  contents  and 
the  quantity  contained  therein,"  tiie  company  was  ex- 
cused  from  the  mere  act  of  importing  a  package  not  so 
marked,  but  that  the  injunction  should  run  against  its 
importing  even  such  a  package  if  it  contained  bottles 
holding  more  or  less  than  one  quart.  The  reason  given 
was  that  the  enforcement  of  such  a  regulation  would 
impose  too  great  a  burden  upon  the  interstate  move- 
ments of  innocent  commerce.  It  is  not  apparent  to  the 
writer  why  even  for  this  reason  the  carrier  should  be 
excused  from  transporting  an  unmarked  package,  but 
should  be  held  liable  and  enjoined  from  transporting 
the  same  package  if  the  bottles  within  it,  secure  from 
observation  as  they  were,  should  be  greater  or  less  than 
quart  size.  The  court  there  recognizes  the  application 
of  the  principles  we  have  extracted  from  the  authori- 
ties above  cited,  and' hinges  its  decision  on  the  federal 
statute  already  quoted,  which  contains  the  element  of 
knowledge,  but  in  summing  up  the  case  bases  its  in- 
junction against  the  defendant  on  a  circumstance  of 
which  it  could  have  no  knowledge  unless  it  should  open 
and  examine  the  contents  of  every  unmarked  package 
which  came  into  its  possession.  The  precedent  is  not 
degnded  controlling  in  the  instant  case. 

JThe  policy  in  laws  of  this  kind  is  analogous  to  the 
principles  and  practices  underlying  the  laws  regulating 
the  customs  duties  where  goods  are  forfeited  for  viola- 
tion of  the  regulations,  irrespective  of  the  knowledge 
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or  intent  of  the  owners.  A  sample  case  of  the  kind  is 
that  of  United  States  v.  56,850  Cigars,  25  Fed.  Cas.  No. 
15,092.  In  that  instance  a  drunken  sea  captain  had 
permitted  the  cigars  in  question  to  be  smuggled  aboard 
the  ship  of  which  he  was  in  charge  in  a  foreign  i)ort. 
The  cigars  were  concealed  behind  partitions,  under 
floors  and  the  like,  all  without  the  knowledge  or  consent 
of  the  owners  and  entirely  against  their  ordinary  prac- 
tice and  behavior.  On  arrival  at  its  home  port,  the 
vessel  was  libeled  at  the  instance  of  the  revenue  officers 
and  it  was  held  on  appeal  that  the  concealment  of  goods 
which  works  a  forfeiture  need  not  be  with  the  knowl- 
edge or  consent  of  the  owner  or  consignee.  In  sum- 
ming up,  the  court  said : 

/^  **To  require  the  co-operation  of  the  owner  in  con- 
cealing the  property  to  be  shown,  would  leave  a  wide 
opening  for  fraud.  No  doubt  cases  of  hardship  may 
possibly  occur ;  but  they  are  provided  for  by  the  power 
to  remit  the  forfeiture,  lodged  with  the  secretary  of  the 
treasury. ' ' 

So,  in  the  enforcement  of  the  prohibition  law,  we 
must  recognize  that  it  is  within  the  power  of  the  le^s- 
lative  branch  of  the  government  to  make  a  misde- 
meanor of  the  mere  possession  of  the  forbidden  liquor. 
That  branch  of  the  government  has  the  right  to  impose 
upon  the  individual  citizen  the  responsibility  for  his 
own  acts,  irrespective  of  his  knowledge,  and  while  the 
result  may  work  hardship  in  some  instances,  yet  it  is 
not  for  the  courts  to  read  into  the  statute  the  element 
of  scienter  which  is  not  found  there.  As  a  matter  of 
policy  doubtless  influencing  the  legislative  mind,  it  is 
much  easier  for  the  individual  so  to  guard  his  own 
actions  as  not  to  be  found  in  possession  of  intoxicating 
liquors  within  the  ban  of  the  statute,  than  for  the  state 
to  prove  his  actual  knowledge  on  the  subject,  under 
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ordinary  circumstances.  Hence,  it  was  within  the 
province  of  the  lawmakers  to  omit  that  element  so  often 
found  in  the  definitions  of  misdemeanors.  To  say  in 
the  face  of  the  enactment  before  us  that  it  must  be 
shown  that  the  defendant  knew  he  had  liquor  in  his  pos- 
session would  be  practically  to  destroy  the  efficiency  of 
the  statute  and  make  it  well-nigh  impossible  to  secure 
convictions  against  the  mere  purveyor  of  intoxicating 
liquor,  who  would,  of  course,  disclaim  knowledge  of  or 
property  in  it  when  detected  in  possession  of  it  The 
imagination  can  easily  conjure  up  a  situation  where  by 
trickery  and  fraud  a  case  might  be  framed  up  against 
an  innocent  man,  by  slyly  dropping  into  his  pocket  a 
small  vial  of  whisky  or  concealing  it  about  his  automo- 
bile, or  the  like,  so  that  apparently  he  would  be  in  pos- 
session of  the  same;  but  the  possibility  that  such  a 
thing  might  happen  is  no  reason  why  the  judiciary 
should  refuse  to  enforce  the  mandate  of  the  law-making 
branch  of  the  government.  The  remedy  for  such  pos- 
sible evils  must  be  found  either  in  the  legislative  pre- 
rogative or  in  the  executive  power  to  pardon.  They 
are  not  likely  to  occur  often  in  practice,  and  the  harm 
arising  from  such  imaginary  cases  is  slight  in  compari- 
son with  the  practical  destruction  of  the  statute  if  we 
construe  it  agjf  to  write  into  it  in  all  cases  the  element 

of  knowledge^ 

It  remainsTo  determine  whether  or  not  the  defendant 
was  in  possession  of  the  suitcase  and  its  contents  by 
picking  it  up  on  the  railway  platform  and  putting  it  on 
board  the  hotel  bus.  A  simple  illustration  should  dis- 
pose of  that  question :  Suppose  that  he  had  no  intima- 
tion of  what  was  in  the  suitcase,  yet  held  on  to  it  and 
kept  it  in  his  custody  without  opening  it.  No  one  could 
rightly  deny  that  he  had  such  possession  of  it  as  would 
sustain  an  action  of  replevin  by  the  true  owner  who 
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would  seek  to  recover  the  suitcase  and  the  twelve  bot- 
tles of  whisky,  conceding  for  the  sake  of  the  argument 
that  the  liquor  is  the  subject  of  property.  The  defend- 
ant in  that  litigation,  as  in  the  present,  might  deny  all 
of  the  allegations  of  the  complaint,  yet  they  would  be 
established  by  proving  that  the  grip  and  its  contents 
were  in  his  custody. 
In  Rice  v.  Frayser  (C.  C),  24  Fed.  460,  it  is  said: 

**  'Possession*  is  that  condition  of  fact  under  which 
one  can  exercise  his  power  over  a  corporeal  thing  at  his 
pleasure,  to  the  exclusion  of  all  others. ' ' 

In  State  v.  Washburn,  11  Iowa,  245,  the  subject  under 
consideration  was  the  possession  of  counterfeit  coin. 
The  defendant  had  concealed  it  in  a  place  unknown  to 
others  and  at  the  time  of  his  arrest  he  was  not  near  the 
spot  where  the  forbidden  stuff  was  hidden.  The  court 
said: 

**If  the  coin  was  in  the  power  of  the  prisoner  in  such 
a  sense  that  he  could  and  did  command  its  use,  the  pos- 
session was  as  complete  within  the  meaning  of  the 
statute  as  if  ^t  had  been  actual.  *  * 

People  V.  MiUs,  178  N.  Y.  274  (70  N.  E.  786,  67 
L.  R.  A.  131),  was  a  case  where  the  defendant  was  in- 
dicted for  an  attempt  to  steal  some  indictments  in 
which  his  clients  were  accused  of  crime.  He  was  con- 
victed, though  he  only  put  the  documents  into  his 
pocket  on  delivery  to  him  by  a  detective  to  trap  him. 
They  were  held  to  be  in  his  possession.  It  was  de- 
cided in  Harrison  v.  People,  50  N.  Y.  718  (10  Am.  Rep. 
517),  that  a  pickpocket  was  in  possession  of  a  pocket- 
book,  though  he  took  it  only  part  way  out  of  the  own- 
er's pocket  when  the  latter  struck  off  the  hand  of  the 
thief  so  that  the  book  dropped  back  into  the  pocket. 
McMahon  v.  State,  70  Neb.  722  (97  N.  W.  1035),  de- 
clares that  game  imlawfuUy  killed  was  in  the  posses- 
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sion  of  one  who  was  in  a  hunting  party,  although  it  was 
found  in  a  buggy  in  which  he  was  not  riding  and  which 
belonged  to  another  one  of  the  party.  The  court  in 
Brown  v.  Volkening,  64  N.  Y.  76,  said : 

''Possession  means  simply  the  owning  or  having  a 
thing  in  one 's  own  power, ' ' 

The  circumstances  of  Campbell  v.  State^  3  Ala.  App. 
76  (57  South.  412),  were  that  a  foreman  with  his  gang 
of  men  on  pay-day  went  to  the  office  of  the  employing 
concern  to  receive  their  wages.  His  name  was  called 
first,  the  money  due  him  was  counted  out  and  laid  on 
the  counter  in  his  presence  by  the  paymaster.  Without 
taking  it  into  his  hand,  the  foreman  turned  to  sign  the 
pay-roll  and  while  his  attention  was  thus  diverted  from 
the  money,  one  of  the  gang  seized  it  and  ran  away  with 
it.  He  was  apprehended  and  brought  back  to  the  office, 
where  the  paymaster  recounted  the  money,  and  as 
against  the  thief  it  was  held  that  the  money  was  in  the 
possession  of  the  foreman  although  he  had  not  touched 
it  when  the  defendant  seized  it  and  carried  it  away. 

In  considering  the  evil  at  which  the  statute  is  aimed, 
we  cannot  restrict  the  term  *' possess '*  so  as  to  make  it 
mean  absolute  ownership.  It  must  be  taken  to  in- 
clude the  wider  signification  given  it  by  the  precedents 
quoted  and  to  be  satisfied  with  proof  of  actual  custody. 
Public  sentiment  crystallized  in  the  form  of  a  consti- 
tutional amendment  supported  by  the  drastic  legisla- 
tion in  question,  has  substantially  outlawed  intoxicat- 
ing liquor,  so  that  the  individual  handles  it  at  his  peril, 
barring  the  few  statutory  exceptions.  The  legislative 
power  has  seen  fit  to  omit  the  element  of  knowledge  in 
the  matter  of  possession,  and  the  citizen  must  see  to  it 
that  he  does  not  possess  the  forbidden  article.  What- 
ever actual  hardship  may  arise  from  the  enforcement 
of  the  law  as  we  find  it  upon  the  statute  book  must  be 
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obviated  or  alleviated  in  the  first  instance  by  the  par- 
doning  power  and  later,  possibly,  by  legislative  amend- 
ment relaxing  the  rigor  of  the  present  statute.  Each 
of  these  remedies  is  beyond  the  power  of  the  judiciary 
and  we  can  enforce  the  law  only  as  we  find  it. 

iR  is  not  by  th4  mark  to  say  that,  in  his  capacity  as 
porter,  the  defendant  has  no  right  to  inspect  the  bag- 
gage of  guests  who  offer  it  to  him  for  carriage.  On  the 
contrary,  as  a  citizen,  subject  to  the  law  of  the  land 
which  is  paramount  to  his  obligation  as  a  porter,  he 
has  a  right  to  be  shown  by  those  who  would  avail  them- 
selves of  his  assistance  that  he  will  not  coiomit  crime 
by  taking  their  goods  into  his  possession^}  The  same 
reasoning  is  applicable  to  him  as  to  common  carriers 
and,  like  them,  he  may  decline  a  service  involving  a  vio- 
Is^n  of  the  law. 

(rhe  record  shows  that  the  defendant  had  the  liquor 
in  his  actual  possession.  His  knowledge  or  ignorance 
of  it  is  not  an  element  of  the  offense  defined  by  the  stat- 
ute. The  Circuit  Court  was  right  in  disregarding  his 
contention  on  that  point.  A  decision  to  the  contrary 
would  emasculate  the  prohibition  statutes  and  open 
wide  the  door  for  frauds  upon  the  law. 
The  conviction  should  be  affirmed^ 

Bean  and  Benson,  JJ.,  concur  in  this  dissenting 
opinion.  ^ 
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Argued  March  7,  reversed  and  remanded  Marcli  25,  1919. 

CHAPLER  V.  ALLEN.    . 

(179  Pac.  484.) 

Vendor  aad  Pnrduuier— Deficiency  In  Quantity  of  Land— Pleading. 

1.  Where  a  complaint  gave  legal  description  of  lands  bought  and 
alleged  that  tract  did  not  cont&in  .86  acres  as  agreed,  and  by  simple 
mathematical  computation  the  area  as  described  in  the  complaint  dis- 
closed an  area  of  .86  of  an  acre,  the  com^plaint  did  not  state  a  cause 
of  action  for  a  recovery  on  account  of  a  deficiency. 

[As  to  remedy  of  vendee  in  case  of  deficiency  in  quality  or 
quantity  of  land,  see  note  in  Ann.  Gas.  1915D,  1108.] 

From  Marion :  Geobge  G.  Bikoham,  Judge. 

Department  1. 

This  is  an  equitable  proceeding,  wherein  the  com- 
plaint alleges  that  on  January  26,  1913,  plaintiff  en- 
tered into  a  contract  with  one  C.  W.  Brasher  for  the 
purchase  of  a  tract  of  land  described  as  follows : 

'*  Beginning  at  the  north  comer  of  Lot  One  of  the 
Ewald  Fruit  Farms  in  township  8  south,  range  3,  west 
of  the  Willamette  Meridian,  Marion  county,  Oregon; 
thence  south  32  degrees  45  minutes  east  4.64  chains 
along  the  east  line  of  Lot  No.  1 ;  thence  west  4.43  chains 
to  the  west  line  of  Lot  No.  1 ;  thence  north  26  degrees  15 
minutes  east  4.35  chains  to  the  place  of  beginning  and 
containing  .86  acres  of  land.'^ 

The  terms  of  payment  are  set  out,  and  the  agreement 
that  upon  compliance  therewith.  Brasher  was  to  exe- 
cute and  deliver  to  plaintiff  a  good  and  sufficient  deed 
of  conveyance  of  the  land,  free  from  all  encumbrances. 
Then  follow  these  averments : 

* '  That  in  order  to  induce  said  plaintiff  to  enter  into 
said  contract,  the  said  C.  W.  Brasher  represented  that 
said  premises  mentioned  and  described  above  contained 
.86  of  an  acre  of  land,  which  representation  was  relied 
upon  by  plaintiff  and  was  the  inducing  cause  that  pro- 
cured plaintiff's  signature  to  said  contracti  and  said 
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representation  that  said  premises  contained  .86  of  an 
acre  of  land  was  a  part  of  the  consideration  for  the  ex- 
ecution of  said  contract,  and  the  purchase  price  of  said 
premises  was  based  upon  said  representation  and  state- 
ment that  said  premises  contained  said  area. 

*'That  said  premises  mentioned  and  described  herein 
do  not  contain  .86  of  an  acre  of  land,  or  any  other 
greater  area  than  .50  of  an  acre  of  land,  which  short- 
age, however,  was  not  discovered  by  plaintiff  until  late 
in  the  year  1916.  ^^ 

There  are  allegations  of  the  conveyance  of  the  land, 
by  Brasher  to  defendant,  subject  to  the  plaintiff's  con- 
tract of  purchase,  and  that  plaintiff  has  paid  more  than 
the  entire  purchase  price,  based  upon  the  area  actually 
contained  therein,  as  compared  with  the  entire  pur- 
chase price  based  upon  the  represented  area,  and  the 
pleading  concludes  thus : 

*  *  That  inamediately  upon  the  discovery  of  the  short- 
age in  the  area  of  the  premises  mentioned  and  de- 
scribed above,  plaintiff  herein  demanded  of  defendant 
that  said  defendant  convey  said  premises  to  plaintiff  in 
consideration  of  the  payments  which  had  already  been 
made,  or  repay  to  plaintiff  the  amount  of  money  which 
said  plaintiff  had  paid  upon  the  purchase  price  of  said 
premises,  including  the  principal  sum,  interest  and 
taxes,  but  said  defendant  failed,  neglected  and  refused, 
and  does  now  fail,  neglect  and  refuse  to  either  convey 
said  premises,  rebate  the  purchase  price  or  to  repay  to 
plaintiff  the  amount  of  money  which  said  plaintiff  has 
paid  upon  the  purchase  price  of  said  premises.*' 

The  relief  asked  is,  that  defendant  be  required  to 
convey  the  land  actually  included  within  the  bound- 
aries described,  without  further  payment,  or  for  a  re- 
scission of  the  contract. 

The  answer  admits  the  execution  of  the  contract,  the 
payments  alleged  to  have  been  made  by  plaintiff,  and 
the  conveyance  to  defendant,  subject  to  the  terms  of 
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the  contract.  Every  other  averment  is  denied.  Then 
follow  the  affirmative  allegations  appropriate  to  a  suit 
for  strict  foreclosure  of  the  contract  for  an  alleged 
breach  of  its  terms. 

The  reply  is  a  general  denial.  A  trial  being  had, 
there  was  a  decree  for  plaintiff,  and  defendant  appeals. 

Bevebsed  and  Bemakded. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Smith  £  Shields,  with  oral  argoments  by  Mr. 
Guy  0.  Smith  and  Mr.  Roy  F.  Shields. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Walter  G.  Winslow. 

BENSON,  J. — Defendant  insists  that  the  complaint 
does  not  allege  any  facts  entitling  the  plaintiff  to  any 
relief  whatever,  and  we  are  compelled  to  agree  with 
this  contention.  When  shorn  of  its  formality  of  state- 
ment, the  pleading  in  effect  says : 

''I  entered  into  a  contract  with  defendant's  grantor, 
whereby  I  agreed  to  purchase,  and  he  agreed  to  sell 
to  me,  a  certain  tract  of  land,  containing  .86  acres. 
The  tract  does  not  contain  .86  acres,  or  more  than  .50 
acres,  and  therefore,  I  want  the  purchase  price  rebated 
in  proportion  to  the  deficiency  of  the  area. ' ' 

It  is  conceded  by  the  plaintiff  that  a  simple  mathe- 
matical computation  of  the  area  as  described  in  the 
complaint  discloses  an  area  of  .86  of  an  acre.  This 
being  true,  the  pleading,  in  itself,  negatives  the  only 
ground  upon  which  any  right  to  relief  is  founded. 

The  evidence  introduced  by  plaintiff  upon  the  trial 
tends  to  prove  that  the  tract  of  land  involved  herein, 
consists  of  a  triangle,  having  its  apex  at  the  north  end, 
where  two  public  roads  converge;  that  before  he  en- 
tered into  the  contract,  the  boundaries  were  pointed 
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out  to  him  by  Brasher '&  agents  and  as  so  indicated, 
they  did  not  include  any  portion  of  the  converging  high- 
ways, but  that  the  description  in  the  contract  includes 
the  land  to  the  center  of  each  of  such  roads.  There  is 
nothing  in  the  pleadings  which  would  make  evidence  of 
this  character  admissible  or  relevant.  The  plaintiff 
may  have  a  good  cause  of  suit,  but  he  has  not  pleaded 
it,  and  therefore  it  is  not  before  us  upon  the  record. 

We  conclude  that  the  decree  must  be  reversed,  and 
the  cause  will  be  remanded  with  permission  to  the 
plaintiff  to  apply  to  the  lower  court  for  leave  to  amend 
his  complaint,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Reversed  and  Bbmandbd. 

MoBbidb^  C.  J.,  and  Bubnbtt  and  Habbib^  JJ.,  con- 
cur. 


Argued  March  5,  reyersed  and  remanded  March  25,  1911^. 

LAWEENCE  v.  PORTLAND  RY.  L.  &  P.  CO. 

(170  Pac.  486.) 

Onstoms  and  Usages— "Oiutoni'*—T7niformlt7. 

1.  One  of  the  essential  reqniremente  of  a  custom,  meaning  a  pra&- 
tiee  so  nnif orm  as  to  'become  a  law,  is  that  it  shall  be  invariably  the 
practice. 

OazrierB — ^Injiiiies  to  PaaMogcni— Oommon  Practices— Boaxding  M6t- 
ing  GaxB. 

2.  Evidence  that  it  wae  a  common  practice,  although  not  a  custom 
in  a  technical  legal  sense,  for  street  railway  men  to  slow  down  cars, 
with  a  tacit  invitation  to  male  passengers  to  get  aboard  while  the 
train  was  still  moving,  and  when  the  passenger  had  done  so  to  speed 
np  again,  was  admissible  in  an  action  for  damaees  by  one  who 
attempted  to  board  a  moving  train,  and  wae  injured  by  reason  of  a 
sudden  increase  in  speed. 

OaiTle»— Pasgangera    Street  Bailwaya— Duty  to  Stop— Xnatractton. 

3.  In  an  action  by  one  injured  while  attempting  to  board  a  moving 
atrett-cari  an  instruction,  regarding  duty  of  trainmen  to  atop  ear  ana 
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give  passengers  opportunity  to  board  held  def ectiTe,  in  that  it  failed 
to  assume  that  street  railway  knew  of  plaintiff's  desire  to  become  a 
passenger,  or  bad  in  any  manner  signified  its  acceptance  of  bis  offer 
to  become  a  passenger. 

[As  to  duty  of  railroad  company  to  have  its  train  wait  at  pas- 
senger station  at  times  advertisea,  see  note  in  66  Am.  Dec  603.] 

Trial — PaflseDgan— Street  BallwayB— Duty  of  Oue— Instnictioiu — 

Prcvince  of  Jury. 

4.    In  action  against  a  street  railway,  it  waa  not  error  to  refuse 

to  instruct  that  degree  of  absolute  care  wbicb  a  motorman  owea  a 

child  about  to  board  his  car  is  "far  greater"  than  that  due  an  adult, 

it  always  being  for  jury  to  determine  degree  in  any  particular  ease. 

Keg^igence— Contributory  Negligence— Infants. 

6..  A  child  is  not  to  be  held  to  the  same  degree  of  care  as  an  adult, 
but  he  must  exercise  only  that  degree  of  care  commensurate  with  his 
age,  experience,  and  understanding,  and,  unless  he  fails  to  exercise 
commensurate  care,  he  is  not  guilty  of  contributory  negligence. 

Trial— Instmctions—Issaes. 

6.  In  action  by  a  passenger  injured  while  boarding  a  slowly 
moving  street-car,  where  all  evidence  showed  that  defendant  slowed 
down  its  oar  for  purpose  of  receiving  plaintiff  as  a  passenger,  it  was 
error  to  instruct  that  no  negligence  could  be  imputed  to  defendant 
merely  because  it  did  not  stop  its  car  at  regular  stopping  place. 

Wltneases    Oiom  eTamlTiatioiL 

7.  A  plaintiff,  on  cross-examination  of  defendant's  witnesees,  is 
not  for  the  purpose  of  making  out  his  own  case,  entitled  to  ask  ques- 
tions concerning  a  subject  not  referred  to  in  the  direct  examination 
of  the  witness. 

Witnesses-^Crofls-eacBinilnation— -Bepetlticm. 

8.  Where,  on  croes-examination,  witness  had  already  been  asked 
and  had  fully  answered  same  question  twice,  it  was  not  error  for  court 
to  sustain  objection  to  its  repetition. 

From  Multnomah :  Edwin  V.  Littlefibld,  Judge. 

Department  1, 

This  is  an  action  for  damages  for  personal  injuries 
received  by  the  plaintiff  in  boarding  a  street-car  at  the 
intersection  of  Killingsworth  Avenue  and  Delaware 
Street,  in  Portlands  The  complaint  alleges,  in  sub- 
stance, that  the  plaintiff  took  his  station  at  a  regxdar 
stopping  place  for  receiving  and  discharging  passen- 
gers, and  as  the  train  approached,  it  slowed  down  for 
the  purpose  of  allowing  plaintiff  to  board  it ;  that  when 
it  reached  the  point  where  plaintiff  was  standing,  it 
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had  slowed  down  to  a  speed  of  three  or  four  miles  an 
honr^  bnt  had  not  stopped,  and  plaintiff  realizing  that 
the  car  was  passing,  canght  hold  of  the  rear  end  of  the 
front  car  and  was  in  the  act  of  boarding  the  same,  when 

**the  defendant  carelessly  and  negligently  jerked  and 
started  said  car  in  a  quick  and  abrupt  manner,  throw- 
ing plaintiff  violently  upon  the  street  and  under  the 
wheels  of  the  rear  car,  and  injuring  him  as  hereinafter 
alleged.** 

It  is  further  averred  that  defendant 

''carelessly  and  negligently  failed  to  stop  said  car  to 
allow  the  plaintiff  to  get  aboard,  and  carelessly  and 
negligently  jerked  and  started  said  car  in  a  violent  and 
abrupt  manner  when  plaintiff  was  attempting  to  get 
aboard  same;  that  said  defendant  knew  that  plaintiff 
was  attempting  to  board  its  car,  which  he  was  doing 
with  defendant's  knowledge  and  consent,  but  it  care- 
lessly and  negligently  failed  to  give  the  plaintiff  suffi- 
cient time  to  do  so.  *  * 

There  is  a  further  allegation  to  the  effect  that  it  is 
the  usual  and  customary  practice  of  the  defendant  not 
to  bring  its  car  to  a  complete  standstill  at  that  par- 
ticular point  for  the  purpose  of  receiving  male  passen- 
gers, but  that  it  usually  slows  down  the  car  to  a  speed 
of  from  three  to  five  miles,  expecting  the  passengers  to 
board  the  car  under  such  circumstances,  while  the  car 
is  in  motion. 

The  answer  denies  the  allegations  of  negligence,  and 
pleads  affirmatively  that  the  accident  occurred  by  rea- 
son of  the  negligence  of  the  plaintiff,  and  his  reckless 
disregard  for  his  own  safety  in  that  he  attempted  to 
board  the  train  while  it  was  in  motion. 

The  reply  denies  the  affirmative  averments  of  the  an- 
swer. There  was  a  trial  by  jury,  resulting  in  a  verdict 
and  judgment  for  defendant,  and  plaintiff  appeals. 

Bevbbsbd  akd  Esmanded. 

01  Or.— $• 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  J.  G.  Arnold,  Mr.  E.  0.  Stadter  and  Mr.  Henry 
Bauer,  with  an  oral  argmnent  by  Mr.  Arnold. 

For  respondent  there  was  a  brief  over  the  names 
of  Messrs.  Grifflth,  Leiter  <&  Allen,  and  Mr.  Frank 
J.  Lonerga/n,  with  an  oral  argument  by  Mr.  Loner gan. 

BENSON,  J. — The  first  assignment  of  error  npon 
which  plaintiff  relies,  is  that  the  court  gave  the  jury 
an  instruction  to  the  effect  that  there  was  no  legal  evi- 
dence in  the  case  of  a  custom  on  the  part  of  the  de- 
fendant to  slow  down  its  cars  at  that  crossing  without 
coming  to  a  full  stop,  for  the  purpose  of  receiving  or 
discharging  male  passengers.  Plaintiff  introduced 
the  testimony  of  several  witnesses  upon  this  subject, 
including  that  of  the  plaintiff  and  his  father  and 
mother.  None  of  these  witnesses  testified  that  the  al- 
leged custom  was  invariably  practiced.  They  all  said 
that  sometimes  the  car  merely  slowed  down  without 
stopping  completely,  and  that  sometimes  it  did  come 
to  a  full  stop.  Some  witnesses  said  that  it  seldom  at- 
tained an  entire  cessation  of  movement.  The  plaintiff 
and  his  father  each  testified  that  when  a  prospective 
passenger  declined  to  board  the  car  while  it  was  in 
motion,  the  motorman  would  stop  the  car  a  short  dis- 
tance beyond  the  crossing  and  wait  for  the  passenger 
to  get  into  the  car.  The  conductor  and  the  motorman 
testified  that  it  was  their  practice  to  bring  the  train 
to  a  full  stop  to  receive  or  discharge  passengers,  and 
that  this  practice  never  varied  except  in  instances 
when  the  passenger,  of  his  own  volition,  jumped  on  or 
off  of  the  car  before  its  motion  had  ceased. 

If  the  word  ' '  custom ' '  be  held  to  mean  a  practice  so 
uniform  as  to  become  a  law,  binding  upon  the  defend- 
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ant  and  its  employees,  then  the  instruction  is  a  correct 
statement  as  applied  to  the  evidence  in  this  case,  since 
one  of  the  essential  requirements  of  such  a  custom  is, 
that  it  shall  be  invariably  the  practice:  Chicago, 
M.  <Sb  St  P.  Ry.  Co.  v.  Lindeman,  143  Fed.  946  (75 
C.  C.  A.  18) ;  Mofjitt  v.  Connecticut  Co.,  86  Conn.  527 
(86  Atl.  16).  The  latter  case  is  cited  by  plaintiff  in 
support  of  his  theory.  This  was  a  case  in  which  one 
of  the  disputed  questions  of  fact  was :  Did  the  car  stop 
on  the  north  or  the  south  side  of  the  street?  Defend- 
ant offered  evidence  to  the  effect  that  the  regular 
stopping  place  was  on  the  south  side,  where  two  white 
poles  indicated  the  stopping  place.  The  plaintiff  ob- 
jected on  the  ground  that  proof  of  the  place  of  stop- 
ping at  other  times  is  not  admissible  ^as  tending  to 
disprove  plaintiff's  contention  that  the  car  did  in  fact 
stop  at  the  north  comer  at  the  time  in  question ;  that 
negligence  of  a  motorman  existing  at  one  time,  cannot 
be  disproved  by  proof  of  careful  conduct  at  other 
times.    In  commenting  upon  this  point,  the  court  says : 

**In  the  ordinary  affairs  of  life  in  a  conflict  over  a 
matter  of  fact  between  two  persons,  men  would  regard 
the  fact  that  one  of  the  persons  was  in  duty  bound  to 
act  under  a  certain  rule  which  was  equally  obligatory 
upon  a  number  of  men  and  important  in  the  prosecu- 
tion of  a  quasi  public  business,  as  some  evidence  in  sup- 
port of  his  contention  that  he  in  fact  acted  under  the 
rule.  It  would  be  thought  to  make  more  probable  his 
claim.  An  evidential  fact  which  men  generally  would 
act  upon  in  the  affairs  of  their  life  will  logically  aid 
in  determining  a  legal  issue,  and  ought  to  be  held 
legally  relevant  and  of  probative  value.  *  * 

'*If  this  offer  be  held  in  reality  to  be  an  attempt  to 
prove  the  practice  of  the  defendant  in  stopping  its  cars 
)n.  accordance  with  its  rule,  it  would  still  be  admissible. 
We  should  then  have  a  systematic  and  invariable  regu- 
larity of  conduct  upon  the  part  of  a  large  body  of  opera- 
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tives ;  and  such  a  course  of  conduct  would  tend  to  prove 
the  custom  of  the  defendant  to  stop  its  cars  at  the  par- 
ticular point  designated  by  the  rules/' 

In  the  case  at  bar,  it  will  be  noted  that  the  evidence 
of  the  plaintiff  affirmatively  establishes  the  fact  that 
the  alleged  practice  was  not  invariable,  nor  so  con- 
tinuous as  to  establish  a  law  of  action.  However, 
there  is  another  sense  in  which  the  word  ** custom'*  is 
frequently  used,  which  is  not  affected  by  the  doctrine 
referred  to,  in  that  it  refers  to  a  habit  or  practice  of 
doing  a  certain  thing  in  a  certain  way,  which  may, 
under  a  given  state  of  facts,  have  some  probative  value 
in  determining  whether  or  not  a  person  was  acting  in 
harmony  with  such  practice  or  habit  on  a  particular 
occasion.  A  very  interesting  discussion  of  this  dis- 
tinction will  be  found  in  the  case  of  Fritz  v.  Western 
Union  Tel  Co.,  25  Utah,  263  (71  Pac.  209). 

Upon  the  same  subject,  we  find  this  doctrine  enun- 
ciated in  10  C.  J.  1054,  as  follows : 

*' Where,  in  the  absence  of  any  question  of  evil  in- 
tent or  of  any  intent  at  all,  the  point  of  fact  to  be  de- 
termined is  whether  or  not  the  passenger  or  the  carrier 
did  a  certain  thing  or  did  it  in  a  particular  way,  and 
the  direct  testimony  as  to  the  fact  is  conflicting,  evi- 
dence is  admissible  to  show  that  the  one  or  the  other 
was  in  the  habit  of  doing  the  thing  in  question,  or  ac- 
customed to  do  it  in  a  particular  way." 

2.  Now,  in  the  case  at  bar,  the  plaintiff  and  his  wit- 
nesses say  that  the  defendant's  employees  slowed 
down  the  train  for  the  purpose  of  enabling  him  to 
board  the  car  while  in  motion,  and  suddenly  acceler- 
ated the  speed  before  he  had  reached  a  place  of  safety. 
The  defendant  and  its  witnesses  say  that  they  began  to 
stop  the  train  as  soon  as  they  discovered  that  plaintiff 
wished  to  become  a  passenger,  and  instead  of  increas- 
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ing  the  speed  thereafter,  they  brought  the  cars  to  a 
full  stop  as  speedily  as  practicable.  This,  then,  was 
the  vital  issue.  If  it  was  a  fact  that  it  was  a  common 
practice  for  the  trainmen  to  slow  down  the  cars^  with 
a  tacit  invitation  to  male  passengers  to  get  aboard 
while  the  train  was  still  moving,  and  when  the  passen- 
ger had  done  so,  to  speed  up  again,  would  that  fact 
have  any  logical  tendency  to  prove  that  such  was  their 
course  of  conduct  on  the  specific  occasion  in  contro- 
versy? We  think  that  it  would,  and  that  it  was  error 
to  withdraw  such  evidence  from  consideration  by  the 
jnry. 

3..  It  is  then  urged  that  it  was  error  to  refuse  the 
following  instruction,  which  was  requested  by  the 
plaintiff : 

^*I  instruct  you  that  if  you  find  that  plaintiff  at  the 
time  of  his  injury  was  at  a  regular  stopping  place  for 
taking  on  passengers,  then  defendant  owed  him  a  duty 
to  stop  its  car  and  give  him  a  reasonable  opportunity  to 
reach  a  place  of  safety  on  the  car  before  starting  it 
again,  and  the  failure  of  the  defendant  company  to 
exercise  the  highest  practical  care  in  this  regard,  or 
in  the  manner  of  starting  the  car,  is  negligence. ' ' 

This  statement  of  the  law  is  defective,  in  that  it  fails 
to  assume  that  the  defendant  knew  of  his  desire  to  be- 
come a  passenger,  or  had  in  any  manner  signified  its 
acceptance  of  his  offer  to  become  a  passenger.  All  of 
the  cases  cited  by  plaintiff  either  specify  these  addi- 
tional elements,  or  recite)  facts  in  which  they  are 
necessarily  involved. 

4.  It  is  also  contended  that  it  was  error  for  the  court 
to  refuse  plaintiff's  request  for  instructions  as  to  the 
relation  of  plaintiff's  infancy,  both  to  the  duty  of  the 
plaintiff  in  its  exercise  of  care  in  receiving  him  as  a 
passenger,  and  as  to  the  degree  of  care  exacted  by  law 
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from  the  plaintiflf  in  protecting  himself  from  injury. 
The  instructions  referred  to,  are  as  follows: 

(a)  **I  instruct  you  that  although  a  motorman  is 
bound  to  exercise  reasonable  care  under  the  circum- 
stances in  all  cases,  the  degree  of  absolute  care  which 
he  owes  a  child  about  to  board  his  car  is  far  greater 
than  that  due  an  adult.** 

(b)  *' You  are  instructed  that  a  child  is  not  to  be  held 
to  the  same  degree  of  care  as  an  adult,  but  he  must  ex- 
ercise only  that  degree  of  care  commensurate  with  his 
age,  experience  and  understanding,  and  that  unless  he 
fails  to  exercise  commensurate  care,  he  is  not  guilty  of 
contributory  negligence. '  * 

The  first  of  these  was  properly  refused,  because  of 
the  erroneous  statement  that  the  absolute  care  de- 
manded of  the  motorman  in  his  dealing  with  a  child  is 
far  greater  than  that  due  an  adult.  It  may  be  con- 
ceded that  the  degree  of  care  required  in  such  a  case  is 
greater,  at  least  in  many  instances,  but  it  is  always  a 
question  for  the  jury  to  determine  the  degree,  in  the 
particular  case,  and  not  for  the  court. 

5.  The  latter  request  is  a  correct  statement  of  the 
law.  This  court  has  frequently  held  that  what  would 
be  negligence  in  an  adult,  would  not  necessarily  be  neg- 
ligence in  a  child,  and  that  an  infant  is  to  be  charged 
with  that  degree  of  care  only,  which  might  be  reason- 
ably expected,  considering  his  age  and  capacity :  Wal- 
lace v.  Suburban  Ry.  Co.,  26  Or.  174  (37  Pac.  477,  25 
L.  E.  A.  663) ;  Schleiger  v.  Northern  Terminal  Go.j  43 
Or.  4  (72  Pac.  324) ;  Ahonen  v.  Hryszko,  90  Or.  451 
(175  Pac.  616).  The  defendant  pleads  the  negligence 
of  the  plaintiff  and  offered  evidence  in  support  of  the 
plea.  This  instruction  was  therefore  pertinent,  and 
its  refusal  was  error. 

6.  It  is  also  urged  that  the  court  erred  in  instructing 
the  jury  as  follows : 
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"The  court  instructs  you  further  that  in  so  far  as 
this  case  is  concerned  no  negligence  can  be  imputed  to 
the  defendant  merely  because  the  defendant  did  not 
stop  its  cars  at  the  regular  stopping  place,  for,  as  far 
as  this  case  is  concerned,  it  would  not  have  been  negli- 
gence on  the  part  of  the  defendant  if  it  had  not  slowed 
up  or  stopped  its  cars  at  Delaware  street  at  all.** 

There  was  no  evidence  in  the  record  to  justify  the 
giving  of  this  part  of  the  charge.  The  defendant,  ac- 
cording to  all  of  the  evidence,  did  slow  down  its  cars, 
for  the  purpose  of  receiving  the  plaintiff  as  a  pas- 
senger, and  according  to  defendant's  witnesses  actu- 
ally stopped  its  cars  at  the  earliest  practicable  moment. 
Therefore,  the  instruction  should  not  have  been  given. 

7.  The  remaining  assignments  of  error  challenge  the 
correctness  of  the  court's  action  in  sustaining  objec- 
tions to  two  questions,  asked  by  plaintiff 's  attorney  in 
cross-examination  of  defendant's  witnesses.  The  first 
of  these  is  as  follows : 

**Q.  But,  as  a  matter  of  fact,  many  boys  and  men 
had  got  off  before — off  and  on,  without  you  stopping  T ' ' 

Tfcis  question,  it  will  be  observed,  is  directed  to  the 
subject  of  plaintiff's  allegation  in  regard  to  the  custom 
of  defendant's  employees  to  slow  down  the  cars  to  take 
on  male  passengers  without  making  a  full  stop.  No 
reference  to  this  subject  had  been  made  in  the  direct 
examination  of  the  witness,  and  so  far  as  it  was  any 
value  in  the  case  at  all,  it  was  a  part  of  plaintiff's  case, 
and  therefore  not  proper  cross-examination. 

8.  The  second  question  in  regard  to  which  error  is 
charged,  was  this : 

**Q.  How  far  do  you  say  it  takes  a  car  to  stop  in  an 
emergency  stop,  at  this  place,  going  at  four  or  five 
miles  an  hour!" 
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The  court  sustained  an  objection  to  this.  It  is  suffi- 
cient answer  to  plaintiff's  contention  to  say,  that  the 
question  and  answer  immediately  preceding  this  one, 
read  thus : 

*'Q.  When  the  car  is  going  four  or  five  miles  an 
hour,  at  this  particular  place,  in  an  emergency  stop, 
you  can  stop  in  five  or  six  feet,  can 't  you  T 

**A.  Going  at  four  or  five  miles  an  hour,  I  think  we 
could. 

'*Q.  You  can  stop  in  five,  six  or  seven  feett 

"A,  I  think  we  could.*' 

The  witness  had  already  been  asked,  and  had  fully 
answered  the  same  question  twice,  and  the  court  did 
not  commit  any  error  in  sustaining  an  objection  to  its 
repetition. 

The  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial.  Bevebsed  Ain)  Bemanded. 

McBbide,  C.  J.,  and  Btjbnett  and  Habbis,  JJ.,  con- 
cur. 


Argned  February  27,  reversed  and  remanded  March  25,  19].9. 

SYKES  V.  SPEBOW. 

(179  Pac.  4880 

PrlneipAl  and  Surety— -Notice  to  Agent. 

1.  Where  a  written  notice  of  a  subcontractor's  failure  to  carry 
out  his  agreement  was  made  to  the  agent  of  the  surety  company,  it 
must  be  presumed  that  the  agent  performed  his  duty  and  ectniUly 
forwarded  the  notice  to  the  home  office. 

Principal   and   Surety — Contract — ^Notice  of  Prindpal's   Default — 
Method  of  Notice. 

2.  Assuming  that  notice  of  principal's  failure  to  carry  out  his 
agreement  reached  surety  company  at  its  home  office  in  proper  time, 
any  difference  in  mere  manner  of  transmitting*  it  from  method  pro- 
vided in  contract  was  merely  technical  and  trivial,  and  without  injury 
or  prejudice  to  defendant  surety  company. 
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^— — -^^^      ■■III.    ^— ^»       -^.— ^ . . , . .  i— ^—  I        I ■  ■■■■■.» 

Principal  asid  Surety— Notice  of  Default— Waiver  by  General  Agent. 

3.  One  who,  under  Section  4675,  L.  O.  L.,  is  the  only  authorized 
general  agent  and  representative  of  a  foreign  surety  company,  may 
waive  or  qualify  a  provision  in  the  surety  contract  providing  for 
service  of  notice  of  principal's  default  directly  upon  the  surety  com- 
pany, and  have  such  notices  sent  to  himself  ae  agent,  notwithstanding 
a  contract  provision  against  waiver,  except  by  writing  executed  by 
president  or  vice-president  under  corporate  seal. 

[As  to  discharge  of  surety  on  fidelity  bond  by  failure  of  em- 
ployer to  notify  surety  of  delinquency  of  employee,  see  note  in 
Ann.  Oas.  1912D,  1236.] 

From  Multnomah :  John  P.  Kavanauqk,  Judge. 

Department  2. 

The  plaintiff,  who  is  a  contractor,  took  the  contract 
for  building  an  office  building  at  La  Grande,  Oregon. 
He  subcontracted  the  cement  work  and  the  plastering 
to  the  defendant,  Sperow,  at  the  agreed  price  of 
$1,300.  One  of  the  conditions  of  this  subcontract,  was 
that  Sperow  was  to  protect  the  plaintiff  against  all 
future  liens  and  claims  of  like  nature. 

To  secure  the  plaintiff  on  this  contract,  the  said  de- 
fendant, Sperow,  funiislied  plaintiff  a  surety  bond, 
executed  by  himself  and  the  defendant,  the  National 
Surety  Company.    This  bond  was  in  the  sum  of  $650. 

The  defendant,  Sperow,  lived  at  Portland,  Oregon, 
and  did  not  go  to  La  Grande,  but  proceeded  with  the 
work  through  an  agent  sent  to  that  city. 

According  to  allegations  of  the  complaint,  the  de- 
fendant, Sperow,  did  not  protect  plaintiff  against  liens 
on  the  building,  and  it  is  alleged  that  the  plaintiff,  in 
order  to  comply  with  his  contract  to  the  owners,  was 
compelled  to,  and  did  pay  out  on  such  liens  and  lien- 
able  claims,  the  sum  of  $541.70.  To  recover  said  sum, 
this  action  is  brought  against  the .  defendant,  Sperow, 
and  the  defendant,  the  National  Surety  Company, 
jointly. 
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The  bond  in  question  contained  the  following  provi- 
sions : 

**2d.  The  obligee  shall  at  the  times  and  in  the  man- 
ners specified  in  said  contract,  perform  all  the  cov- 
enants, matters  and  things  required  to  be  by  the  obligee 
performed,  and  if  the  obligee  default  in  the  perform- 
ance of  any  matter  or  thing  in  this  instrument,  or  in 
said  contract  agreed  or  required  to  be  performed  by 
the  said  obligee,  the  company  shall  thereupon  be  re- 
lieved from  all  reliability  hereunder. 

' '  3d.  If  said  principal,  shall  in  any  manner,  default 
in  the  performance  of  any  matter  or  thing  in  said  con- 
tract, specified  to  be  by  said  principal  performed,  the 
obligee  shall  immediately  so  notify  the  company.  *  * 

**7th.  None  of  the  conditions  or  provisions  con- 
tained in  this  instrument,  shall  be  deemed  waived  by 
the  company,  unless  the  written  consent  to  such  waiver, 
be  duly  executed  by  its  president  or  vice-president,  and 
its  seal  be  thereto  affixed  duly  attested. 

*'9th.  All  notices  and  other  evidence  required  by 
this  instrument  to  be  furnished  by  the  obligee  to  the 
company,  shall  be  in  writing  and  shall  he  forwarded  jby 
registered  letter  addressed  to  the  company  at  its  prin- 
cipal oijfices  in  the  city  of  New  York/' 

When  it  became  apparent  that  the  defendant, 
Sperow,  would  not  be  able  to,  or  would  not  comply  with 
his  contract,  the  plaintiff  through  his  agent,  prepared 
notices  in  writing  and  mailed  them  in  a  registered  let- 
ter, addressed  to  the  National  Surety  Company,  New 
York,  care  of  Frank  E.  Smith  £  Co.,  Portland,  Oregon. 

Frank  E.  Smith  &  Co.  were  the  general  agents  of  the 
defendant.  Surety  Company,  in  the  State  of  Oregon, 
duly  appointed  under  the  statute.  This  general  agent 
seems  to  have  taken  the  notices  from  the  postoffice  at 
Portland  and  signed  the  returned  registered  receipt. 
What  was  done  with  them  and  whether  or  not  they 
were  forwarded  to  the  Surety  Company  at  New  York, 
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is  not  directly  disclosed  by  the  evidence^  and  is  a  mat- 
ter of  inference  and  presumption. 

The  defendant  claims  that  the  bond  was  forfeited 
by  reason  of  the  failure  to  send  these  notices  direct  to 
the  Surety  Company  at  its  home  offlce  in  New  York, 
as  provided  by  the  contract.  The  plaintiff  on  the 
other  hand  claims  that,  Smith,  the  general  agent  of 
the  company,  waived  the  manner  of  serving  the  no- 
tices, by  requesting  the  plaintiff  to  send  them  through 
him;  and  introduced  direct  testimony,  that  there  was 
such  an  arrangement  between  Smith  and  himself,  and 
that  the  notices  were  sent  in  the  way  they  were,  in  com- 
pliance with  that  arrangement.  He  also  claims,  that 
because  it  was  the  duty  of  the  agent  upon  receiving  the 
notices,  to  forward  them  immediately  to  the  principal, 
the  presumption  arises,  that  he  performed  his  duty  and 
that  the  notices  were  actually  sent  to  the  defendant's 
home  office,  and  received  there  by  it. 

There  was  a  motion  for  a  nonsuit  which  was  sus- 
tained by  the  court,  apparently  upon  the  ground,  that 
the  contract  was  forfeited  by  the  failure  of  the  plain- 
tiff to  forward  the  notices  to  the  defendant  company, 
in  the  manner  specified  in  the  contract. 

The  important  question  presented  here  is,  whether 
or  not  the  general  agent  of  the  company  in  the  State  of 
Oregon  could,  under  the  provisions  of  such  a  contract, 
waive  the  manner  of  serving  the  notices,  and  agree  to 
a  service  upon  him  as  its  agent  in  Portland,  and 
whether  the  mailing  of  these  notices,  directed  to  the 
defendant  at  its  home  office  in  care  of  its  agent  at  Port- 
land, was  a  sufficient  compliance  with  the  contract. 

Bevebsed  and  Bemanued. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  George  C.  Johnson  and  Mr.  Dan;id  P.  Mathews, 
with  an  oral  argument  by  Mr.  Johnson. 
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For  respondents  there  was  a  brief  over  the  names  of 
Messrs.  Griffith,  Leiter  <&  Allen  and  Mr.  T.  8.  Robin- 
son, with  an  oral  argument  by  Mr.  Allen. 

BENNETT,  J.— It  is  onr  judgment  that  the  motion 
for  nonsuit  should  have  been  denied. 

1,  2.  We  might  place  our  conclusion  in  this  regard 
upon  the  presumption  that  the  agent  had  performed 
his  duty  and  actually  forwarded  the  notices  to  the 
home  oflBce.  In  Dight  v.  Chapman,  44  Or.  278  (75 
Pac.  589,  65  L.  R.  A.  793),  the  court  in  discussing  the 
rule,  that  notice  to  agent  is  notice  to  his  principal, 
says: 

**The  reason  for  this  rule  is  based  on  the  theory  that 
it  is  incumbent  on  the  agent  to  impart  to  his  principal, 
all  information  that  he  may  obtain  which  would  affect 
his  interest ;  and  by  invoking  the  presumption  that  such 
obligation  has  been  performed,  the  conclusion  is 
reached  that  the  principal  is  chargeable  with  notice 
thereof. ' ' 

Assuming,  then,  that  the  notice  actually  reached  the 

Surety  Company  at  its  home  office  in  proper  time ;  any 

difference  in  the  mere  manner  of  transmitting  it,  from 

the  method  provided  in  the  contract,  would  have  been 

merely  technical  and  trivial,  and  could  have  caused  no 

injury  or  prejudice  to  the  defendant.    In  Bross  v. 

McNicholas,  66  Or.  48  (133  Pac.  784,  Ann.  Cas.  1915B, 

1272),  the  court  says: 

''The  law  of  suretyship  has  undergone  a  considerable 
change  in  late  years.  The  day  of  personal  suretyship 
is  fast  slipping  away,  and  in  its  stead  comes  the  cor- 
porate surety  for  profit.  This  new  condition  has 
brought  about  a  new  construction  of  the  law.  The 
rules  as  applied  to  the  insured  have  been  softened, 
while  the  rules  applicable  to  the  surety  have  been  drawn 
more  stringently.    The  reason,  therefore,  lies  in  the 
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very  nature  of  the  transformation.  Formerly,  a 
surety  was  an  individual,  or  collection  of  individuals, 
actuated  by  beneficent  motives  to  carry  the  burden  of 
suretyship,  receiving  no  profit  or  benefit ;  and,  in  con- 
sequence thereof,  the  law  dealt  tenderly  with  him  or 
them.  But,  in  this  day  and  age  of  corporate  sure- 
ties, when  the  burden  is  lightened  by  the  payment  of 
adequate  premiums,  and  their  final  liabilities  ofttimes 
secured  by  counter  indemnity,  the  strictness  of  the  old 
rule  is  relaxed,  and  the  modern  day  surety  company 
must  show  some  injury  done  before  they  can  be  ab- 
solved from  the  contracts  which  they  clamor  to  exe- 
cute. ' ' 

And  in  Letter  v.  Bwyer  Plvmbing  Co.,  66  Or.  482 
(133  Pac.  1183),  it  is  said: 

**In  order  for  the  surety  company  to  escape  respon- 
sibility, it  should  appear  that  such  company  has  been 
prejudiced  by  a  breach  of  the  contract.  The  breach 
must  not  have  been  merely  technical,  but  a  substantial 
one,  working  a  pecuniary  disadvantage  to  the  surety 
company,  or  depriving  it  of  some  protection  or  privi- 
lege reserved  in  the  bond.'* 

3.  But  in  addition  to  this  it  is  our  opinion  that  the 
general  agent  of  the  company  had  authority,  under  the 
circumstances  in  this  case,  to  waive  or  qualify,  a  provi- 
sion like  the  one  in  this  contract,  providing  for  the 
manner  of  serving  notice  of  the  default  upon  the  surety 
company — assuming  of  course  that  the  testimony  of 
the  plaintiff  as  to  what  occurred,  was  accurate  and 
correct. 

According  to  testimony  offered  by  the  plaintiff. 
Smith  was  the  general  agent  of  the  surety  company  for 
the  State  of  Oregon,  both  in  fact  and  in  law. 

Section  4675,  L.  0.  L.,  authorizing  surety  companies 
to  do  business  in  the  State  of  Oregon  provides : 

*'That  it  must  appoint  a  resident  general  agent  on 
whom  legal  service,  if  any  necessary,  may  be  made  and 
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to  whom  all  other  agents  of  the  company  in  the  state, 
shall  make  reports  and  to  whom  a  general  power  of 
attorney  shall  be  executed/' 

It  is  conceded  that  Smith  was  designated  as  such 
general  agent,  and  in  addition  to  this,  the  testimony  on 
the  part  of  the  plaintiff,  tended  to  show  that  he  was 
snch  general  agent  in  fact. 

It  is  well  settled  that  such  general  agent  is  the  alter 
ego  of  the  principal,  and  can  perform  any  act  or  do 
anything  that  the  principal  itself  could  do  or  perform. 

This  is,  and  must  be  especially  true  of  a  foreign  cor- 
poration having  no  corporate  existence  within  the 
state,  and  necessarily,  doing  business  in  the  state, 
solely  through  its  agents,  and  having  no  power  to  per- 
form any  act  or  do  anything  in  any  other  way.  To  say 
that  such  a  corporation  (in  the  absence  of  direct  legis- 
lative power)  may,  by  an  obscure  provision  on  the 
back  of  its  contract,  or  indeed  by  any  provision  on  the 
contract,  entirely  upset  the  general  principles  of  the 
law  of  agency,  declared  by  the  statute  or  by  the  com- 
mon law,  and  make  a  statute  of  frauds  of  its  own, 
create  **a  law  unto  itself  and  so  tie  the  hands  of  it- 
self and  its  general  agents,  that  there  is,  and  can  be, 
no  power  within  the  entire  state  which  can  waive  or 
modify  the  mere  mode  or  manner  in  which  a  notice  of 
default  is  to  be  transmitted  to  its  home  office,  would  be 
going  much  too  far,  and  would  enable  the  Surety  Com- 
pany and  its  agents  to  trap  the  unwary  business  man 
without  regard  to  time  or  season. 

It  may  be  said  that  a  business  man  should  read  all 
these  fine  print  provisions  on  the  back  of  his  contract, 
and  it  may  be  true,  yet  the  constant  litigation  in  the 
courts  over  such  provisions  teach  us  that  as  a  rule  they 
do  not  do  so,  and  it  may  be  safe  to  assume  that  seventy- 
five  business  men  out  of  one  hundred,  if  assured  by 
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the  general  agent  of  a  company  that  it  would  be  all 
right  and  sufficient  to  deposit  the  notice  with  him, 
would  accept  without  question  his  assurance  in  that 
regard. 

These  surety  bonds  are  very  similar  in  their  nature 
in  some  regards  to  poUcies  oflsnrance,  and  the  courts 
have  so  construed  them. 

And  in  relation  to  such  a  contract,  it  was  said  by 
Mr.  Justice  Bobebt  S.  Bean,  in  Allesina  v.  London  Ins. 
Co.,  45  Or.  445  (78  Pac.  393,  2  Ann.  Gas.  284) : 

*|In  determining  whether  there  has  been  such  a 
waiver,  a  court  should  not  overlook  the  fact  that  in- 
surance policies  are  prepared  by  the  company,  for 
general  use,  without  reference  to  particular  cases,  and 
contain  divers  and  sundry  provisions  and  stipulations 
concerning  different  subjects.  The  contract  is  not 
like  ordinary  contracts  between  individuals,  wherein 
every  clause  and  stipulation  is  considered  and  agreed 
upon  by  the  parties  before  the  agreement  is  executed. 
A  policy  of  insurance  is  prepared  in  the  office  of  the 
company,  and  becomes  binding  on  the  assured  because 
it  is  delivered  to  and  accepted  by  him.*' 

The  authorities  in  other  states  are  hopelessly  di- 
vided as  to  the  power  of  a  surety  or  insurance  corpora- 
tion, to  limit  the  power  of  its  general  agents,  by  the 
insertion  of  similar  provisions  in  the  bond  or  policy, 
and  are  involved  in  a  perfect  sea  of  contradiction, 
doubt  and  uncertainty  in  relation  thereto. 

Even  in  the  same  state  the  decisions  of  the  courts 
are  not  always  harmonious,  and  there  seems  to  be  few 
states  in  which  decisions  cannot  be  found,  tending  to 
support  each  of  the  divergent  holdings.  This  results, 
no  doubt,  from  the  close  division  of  the  general  au- 
thorities, and  the  cogency  of  the  arguments  on  each 
side  of  the  question. 
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In  Rule  V.  Anderson,  160  Mo.  App.  347  (142  S.  W. 
358  )y  the  action  was  upon  a  suretjr  bond  containing^ 
apparently,  the  same  provisions  as  are  depended  on 
in  this  case — ^in  fact  this  same  company  was  defendant 
and  the  bond  seems  to  have  been  identical.  There  the 
plaintiff  had  taken  the  matter  np  with  the  manager  of 
the  defendant  in  Missouri,  but  had  not  notified  the 
home  office  in  technical  accordance  with  the  provisions 
of  the  surety  bond.    The  court  says : 

**The  contracts  of  surety  companies  are  contracts 
of  indemnity  and,  as  such,  fall  under  the  rules  of  con- 
struction applicable  to  contracts  of  insurance.  Since 
they  are  prepared  by  the  companies,  and  generally 
abound  with  conditions  and  stipulations  devised  for 
the  restriction  of  the  obligation  assumed  by  the  com- 
pany, such  stipulations  must  not  be  extended  to  favor 
limitations  providing  for  forfeiture  of  the  contract. 
They  must  be  strictly  construed  and  no  unreasonable 
right  of  forfeiture  should  be  allowed.  *' 

' '  Finally  it  is  argued  by  the  surety  that  the  failure 
of  plaintiffs  to  give  written  notice  of  the  breach  of  the 
building  contract  by  the  contractor  in  respect  of  the 
stipulation  relating  to  the  time  in  which  the  improve- 
ment should  be  completed,  constituted  a  forfeiture 
of  the  bond.  That  point  is  sufficiently  answered  by 
the  observation  that  this  ground  of  forfeiture  was  one 
the  surety  could  waive,  and  we  hold  that  the  conduct  of 
the  manager  of  the  company's  office  at  Kansas  City,  as 
depicted  in  the  evidence  of  plaintiffs,  was  a  waiver  of 
the  right  to  forfeit  the  contract  on  that  ground.  The 
knowledge  of  the  manager  of  the  true  situation  was 
the  knowledge  of  the  company  and  his  acquiescence  in 
the  course  pursued  by  plaintiffs  was  the  acquiescence 
of  the  company  whose  alter  ego  he  was.'* 

In  Larnberton  v.  Connecticut  Fire  Ins.  Co.,  39  Minn. 
129  (39  N.  W.  76,  1  L.  E.  A.  222),  the  case  was  an  in- 
surance one,  and  the  policy  had  a  clause  providing  that 
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it  should  become  void,  if  the  premises  were  left  vacant, 

and  it  also  contained  the  following  provisions : 

' '  And  it  is  further  covenanted  by  the  parties  hereto, 
that  no  oflScer,  agent  or  representative  of  the  company, 
shall  be  held  to  have  waived  any  of  the  terms  and  con- 
ditions of  this  policy,  unless  such  waiver  shall  be  in- 
dorsed thereon  in  writing. '* 

The  property  became  and  remained  vacant — ^the 
agent  was  notified  and  permitted  the  policy  to  run,  but 
made  no  indorsement  on  the  policy,  and  did  not  notify 
the  head  office.     The  court  says: 

**The  restriction  here  is  so  broad  that  it  applies 
alike  to  every  agent,  officer,  or  representative  of  the 
company  and  as  a  corporation  can  only  act  through 
its  agents,  the  substance  of  the  provision  under  con- 
sideration, is  that  the  company  shall  not  be  held  to 
have  waived  any  of  the  terms  or  conditions  of  the 
policy,  unless  it  is  waived  or  expressed  by  a  written 
indorsement  on  the  policy. 

'  *  That  is  to  say  in  other  words,  that  one  of  the  par- 
ties to  a  written  contract  which  is  not  required  by  law 
to  be  in  writing,  cannot  subsequent  to  the  making  of 
the  contract,  waive  by  parol,  provisions  which  had 
been  inserted  in  the  contract  for  its  benefit.  A  con- 
tracting party  cannot  tie  its  own  hand — so  restrict  its 
own  legal  capacity  for  further  action, — ^that  it  has  not 
the  power,  even  with  the  assent  of  the  other  party,  to 
bind  or  obligate  itself  by  its  further  action  or  agree- 
ment contrary  to  the  terms  of  the  written  contract. 
This  is  self-evident. '* 

And  it  was  held  that  the  action  of  the  agent  bound 
the  company  notwithstanding  the  provisions  to  the 
contrary. 

In  Kaiisas  Ins.  Co.  v.  Gray,  43  Kan.  505  (23  Pac. 
640, 19  Am.  St.  Eep.  150,  8  L.  R.  A.  70),  the  court  says : 

**It  was  stipulated  in  the  policy  that  no  agent  of  the 
company  or  any  other  person,  than  the  president  or 
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secretary,  should  have  authority  to  alter  or  waive  any 
of  the  terms  or  conditions  of  the  policy  or  make  any 
indorsements  thereon,  and  all  agreements  of  the  presi- 
dent and  secretary  must  be  signed  by  either  of  them. 
This  provision,  however,  may  be  modified  by  the  com- 
pany to  the  same  effect  as  any  other,  and  whatever 
the  company  may  do,  can  be  done  by  its  general 
agents/' 

To  the  same  effect  are  the  cases  of  Weed  v.  Fire  Ins. 
Co.,  116  N.  Y.  117  (22  N.  E.  229) ;  Union  Mutual  Life 
Ins.  Co.  V.  McMUlen,  24  Ohio  St.  67;  State  Mutual  Ins. 
Co.  V.  Latourette,  71  Ark.  242  (74  S.  W.  300,  100  Am. 
St.  Eep.  63) ;  Indiana  Ins.  Co.  v.  Capehart,  108  Ind. 
,270  (8  N.  E.  285) ;  Frane  v.  Burlington  Ins.  Co.,  87 
Iowa,  288  (54  N.  W.  237) ;  Maryland  Fire  Ins.  Co.  v. 
Gusdorf,  43  Md.  506. 

On  the  other  hand  there  are  a  considerable  number 
of  weighty  authorities  to  the  contrary  of  which  the 
leading  case  is  perhaps  that  of  Northern  Ins.  Co.  v. 
Grandview  Bldg.  Assn.,  183  U.  S.  308  (46  L.  Ed.  213, 
22  Sup.  Ct.  Rep.  133). 

In  the  new  edition  of  Mr.  Joyce  ^s  work  on  Insurance, 
Volume  2,  Section  439,  the  learned  author  after  an 
exhaustive  consideration  of  the  authorities  on  both 
sides,  epitomizes  as  follows : 

**We  deduce,  however,  the  rule,  that  the  tendency 
of  the  weight  of  authority  at  the  present  day,  is  against 
making  restrictions  in  the  policy  upon  an  agent's  au- 
thority, conclusive  upon  the  assured,  and  that  the 
company,  or  any  agent  with  general  or  unlimited 
powers,  clothed  with  an  actual  or  apparent  authoriza- 
tion, may  either  orally,  or  in  writing,  waive  any  writ- 
ten or  printed  condition  in  the  policy,  notwithstanding 
such  restrictions,  and  many  cases  apply  this  rule,  even 
though  the  policy  provides  that  a  distinct  specific 
agreement  shall  be  indorsed  thereon,  or  otherwise  pre- 
scribes a  particular  mode  of  waiver  or  that  only  cer- 
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tain  persons  can  waive,  and  there  would  be  no  valid 
reason  why,  if  the  agent  may  waive  the  restriction  in 
the  first  case  he  mav  not  in  the  latter.'* 

And  in  support  of  the  text,  the  author  cites  the  deci- 
sions of  twenty-eight  different  states.  ,  ' 

So  Mr.  Elliott  in  his  new  work  on  Contracts  (1913), 
says  in  Volume  5,  Section  4168 : 

*'A  company  cannot,  by  provision  in  its  policy,  re- 
strict its  power  to  act  through  its  officers  or  general 
agents.  Thus,  a  provision  that  the  terms  of  the  policy 
cannot  be  waived  or  changed  by  any  'officer,  agent,  or 
representative  of  this  company'  except  in  writing,  is 
invalid  in  so  far  as  it  attempts  to  restrict  the  power 
of  the  company  as  well  as  its  agent.  This  principle 
applies  to  a  general  agent  as  well  as  an  officer  of  the 
corporation ;  as  whatever  the  company  can  lawfully  do 
can  be  done  by  its  duly  authorized  agenf 

And  in  Pingrey  on  Suretyship  and  Guaranty,  the 
Rule  case  from  Missouri  already  cited  is  quoted  with 
approval,  as  follows : 

* '  Failure  to  give  written  notice  to  a  surety  company 
of  the  breach  of  the  building  contract  in  connection 
with  which  the  bond  was  given,  has  been  held  to  be 
waived  where  it  appeared  that  the  manager  of  the 
company's  local  office  had  knowledge  of  the  true  situa- 
tion and  acquiesced  in  the  course  pursued  by  the 
obligee. ' ' 

Even  among  the  authorities  which  support  limitations 
upon  the  power  of  the  agents  of  such  a  company,  there 
is  a  strong  line  holding,  that  such  limitations  only  ap- 
ply to  the  main  conditions  and  provisions  precedent  to 
loss  or  liability,  and  not  to  provisions  for  the  giving  of 
notice. 

In  14  R.  C.  L.,  Section  518,  it  is  said : 

**  According  to  ihe  prevailing  view,  the  usual  clause 
in  a  policy  that  no  officer,  agent  or  other  representa- 
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tive  of  the  company  shall  have  power  to  waive  any  con- 
dition of  the  policy  except  such  as  may  be  indorsed 
thereon  or  added  thereto,  has  no  reference  to  those 
stipulations  which  are  to  be  performed  after  a  loss  has 
occurred,  such  as  giving  notice  and  furnishing  pre- 
liminary proofs/' 

And  a  great  number  of  authorities  are  cited  there- 
for. 

In  Pingrey  on  Suretyship  and  Guaranty,  Section 
448,  it  is  said: 

**The  condition  in  a  surety  company's  bond  requir- 
ing notice  to  the  surety,  of  the  principal's  default,  is 
one  to  be  performed  subsequent  to  loss  or  damage  by 
reason  of  the  default  and  for  which  recovery  is  sought. 
It  is  not  essential  to  the  binding  force  of  the  contract 
while  it  is  running  prior  to  default.  Such  a  condition 
pertains  to  the  remedy  and,  though  precedent  to  the 
maintenance  of  an  action,  is  not  to  be  as  strictly  con- 
strued as  one  involving  the  essence  of  the  agreement" :' 
See,  also,  Joyce  on  Insurance,  Vol.  2,  §  437. 

In  this  state  it  was  held  by  Mr.  Justice  Stbahan  in 
Weidert  v.  State  Ins.  Co.,  19  Or.  261  (24  Pac.  242,  20 
Am.  St.  Rep.  809),  that  such  a  provision  against  waiver 
as  the  one  in  question,  was  valid;  and  that  the  insur- 
ance company  could  rely  thereon.  But  this  was  really 
the  decision  of  a  minority  of  the  court  for  Mr.  Justice 
Thayer  took  no  part  in  the  decision  and  Mr.  Justice 
Lord  concurred  in  the  result  alone.  Nevertheless, 
this  case  was  followed  in  the  case  of  Egan  v.  West- 
chester Ins.  Co.,  28  Or.  289  (42  Pac.  611),  in  which 
such  a  limitation  was  held  valid.  A  noticeable  thing 
in  this  decision  is,  that  no  one  of  the  great  number  of 
cases  holding  the  contrary  rule  is  in  any  way  alluded  to 
by  the  court,  and  apparently  they  were  not  called  to 
its  attention. 
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However,  in  Schmurr  v.  State  Ins.  Co.^  30  Or.  29 
(46  Pac.  363),  there  was  apparently  a  condition  in  the 
policy  that  there  conld  be  no  waiver  except  by  writ- 
ing indorsed  on  the  policy,  and  the  same  learned  judge 
who  wrote  the  opinion  in  the  Egan  case,  says : 

'*The  condition  of  the  policy  in  this. regard  conld 
be  waived  or  modified  by  the  defendant  and  such 
waiver  or  modification  coiUd  he  made  hy  parol  altho 
the  policy  itself  provided  that  it  should  he  in  writing.** 

In  Joplin  V.  National  Live  Stock  Ins.  Assn.,  61  Or. 
546  (122  Pac.  897,  44  L.  B.  A.  (N.  S.)  569),  it  seems 
to  have  been  assumed  by  the  court  that  a  somewhat 
similar  limitation  on  the  power  of  agents  was  valid, 
but  the  court  does  not  directly  place  its  decision  upon 
that  ground. 

In  that  case  the  policy  only  insured  against  **  death 
by  disease,"  and  there  was  an  attempt  to  make  the 
policy  cover  the  killing  of  an  animal  by  virtue  of  civil 
authority,  to  prevent  the  spread  of  contagion.  Of 
course  this  could  not  be  done,  and  the  question  of 
waiver  was  hardly  really  within  the  case. 

In  Farley  v.  Western  Assur.  Co.,  62  Or.  42  (124  Pac. 
199),  the  policy  contained  the  following  provisions : 

''No  officer,  agent  or  other  representative  of  this 
company,  shall  have  power  to  waive  any  provision  or 
condition  of  this  policy,  except  such  as  by  the  terms  of 
this  policy  may  be  the  subject  of  agreement  indorsed 
hereon  or  added  hereto,  and  as  to  such  conditions  and 
provisions,  no  officer,  agent,  or  representative  shall 
have  power  or  be  deemed  or  held  to  have  waived  such 
provisions  or  conditions,  unless  such  waiver,  if  any, 
shall  he  written  upon  or  attached  hereto. '* 

The  policy  also  provided,  that  in  addition  to  notice 
of  the  loss,  proof  of  the  loss  should  be  made  within 
sixty  days,  and  that  the  loss  should  not  become  payable 
until  sixty  days  after  the  proof  of  loss.    The  assured 
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gave  notice,  but  did  not  make  proof  of  loss,  neither 
was  the  proof  of  loss  waived  by  writing  upon  the  pol- 
icy, as  required  therein. 

However,  the  defendant  sent  an  adjuster  who  under- 
took to  agree  with  assured  that  the  company  would 
pay  a  certain  sum  if  the  assured  would  agree  to  accept 
it.  This  agreement,  however,  was  not  in  writing  and 
of  course  was  not  in  any  way  indorsed  upon  the  policy. 
Nevertheless,  and  despite  the  limitations  of  the  policy, 
it  was  held  by  the  court  that  the  adjuster  had  authority 
to  waive  the  provisions  of  loss.  Mr.  Justice  McBsidb, 
delivering  the  opinion  of  the  court,  says : 

* '  The  defense  is  unconscionable.  Defendant  sent  its 
agent  out  to  adjust  and  settle  the  loss,  and  he  did  settle 
the  amount  of  it,  and  agreed  that  his  company  should 
pay  it.  He  was  not  a  mere  adjuster  or  investigator. 
He  had  authority  to  settle,  as  defendant  admits.  De- 
fendant cannot  send  out  an  agent  clothed  with  such 
authority  and  trick  unsuspecting  claimants  into  a  reli- 
ance on  his  representations,  and  then  repudiate  them 
by  attempting  to  hide  behind  obscure  clauses  in  the 
policy.  There  is  no  question  as  to  the  amount  of  the 
loss,  and  no  serious  question  as  to  the  representations 
made  by  defendant's  agent;  and,  if  defendant  had  re- 
quired further  formal  proof,  it  should,  in  common  hon- 
esty, have  notified  plaintiffs  to  furnish  them/' 

In  Cranston  v.  West  Coast  Life  Ins.  Co.,  63  Or.  427 
(128  Pac.  427),  and  72  Or.  116  (142  Pac.  762),  the  de- 
fense was,  that  the  premium  on  the  policy  had  not  been 
paid  at  the  home  office  of  the  defendant  company  in  the 
City  of  San  Francisco,  or  to  any  officer,  having  author- 
ity to  receive  it.     The  policy  provided,  that : 

**  All  the  premiums  upon  this  policy  are  due  and  pay- 
able at  the  home  office  of  the  company  in  the  City  of 
San  Francisco  but  may  be  paid  to  the  agents  of  the 
company  producing  receipts  signed  by  the  president, 
secretary,  etc.    Oidy  the  president  or  the  vice-presi- 
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dent  together  with  the  secretary  or  assistant  secretary 
and  only  in  writing  signed  by  them,  have  power  on  be- 
half of  the  company  to  make  or  modify  this  or  any  con- 
tract or  to  extend  the  time  for  making  any  premium 
pajnnent/* 

And  the  application  provided  that  the  policy  should 
not  take  effect  *  *  until  the  first  premium  shall  have  been 
paid  and  accepted  by  the  company  or  its  authorized 
agent/' 

The  only  payment  of  premium  was  by  the  giving  of 
a  note  to  one  Waite  Thurston,  a  local  agent  of  defend- 
ant. The  case  was  once  reversed  largely  upon  a 
question  of  pleading  (63  Or.  444,  128  Pac.  427),  but 
finally  came  before  the  court  in  72  Or.  116  (142  Pac. 
762),  and  a  judgment  for  plaintiff  was  sustained.  Mr. 
Justice  Bean  delivered  the  opinion  of  the  court  and  in 
the  course  of  the  opinion  quoted  with  approval  from 
Sheldon  v.  Atlantic  Ins.  Co.,  26  N.  Y.  460  (84  Am.  Dec. 
231)  : 

**A  general  agent  of  the  insurer  may  waive  a  condi- 
tion in  the  policy,  that  no  insurance  should  be  consid- 
ered as  binding  until  actual  payment  of  the  premium. '  * 

In  this  condition  of  the  authorities  we  f^el  at  liberty 
to  decide  the  question,  in  the  way  which  seems  to  us 
most  reasonable  and  just,  and  under  the  circumstances 
which  surround  this  case,  where  the  agent  in  question 
was  the  general  agent  of  the  company,  created  under 
the  statute  of  the  state  as  its  "only  authorized  general 
agent,  and  being  the  only  representative  of  the  com- 
pany within  the  state,  we  hold  the  better  rule,  and  the 
one  sustained  by  the  weight  of  authority,  to  be  that 
such  a  corporation  cannot,  by  a  general  clause  like  the 
one  in  question,  so  limit  the  power  of  such  general 
agent,  that  he  cannot  waive  a  provision  like  this,  as  to 
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the  mere  method  or  manner  of  giving  notice  of  the  de- 
fault of  the  subcontractor,  to  the  defendant  company. 

We  must  not  be  understood  as  intending  to  restrict 
in  any  way,  the  power  of  surety  companies  to  limit, 
by  specific  provision,  the  authority  of  any  particular 
special  agent.  Nor  are  we  intending  to  decide  whether, 
or  how  far,  such  companies  may  limit  the  power  of  even 
a  general  agent,  by  just  and  reasonable  provisions  di- 
rected toward  the  authority  of  that  particular  agent. 

What  we  do  hold  is,  that  they  may  not,  by  a  general 
provision  like  this,  cut  off  the  power  of  all  their  agents 
(and  thereby  the  power  of  the  corporation  itself,  since 
it  can  only  act  through  its  agents)  to  orally  or  by  con- 
duct, modify  or  waive  any  provision  of  its  contract,  and 
make  such  modification  or  waiver  void,  in  a  case  where 
the  statutory  or  common  law  of  the  state  recognizes 
such  oral  modification  as  entirely  good  and  valid. 

We  also  hold  that  when  the  notice  of  default  came 
into  the  hands  of  such  a  general  agent  in  the  way  these 
notices  did,  it  was  his  duty  to  transmit  them  immedi- 
ately to  his  principal — and  there  is  a  presumption 
arising  that  he  performed  that  duty — ^and  that  the 
notices  reached  the  defendant's  home  office  substanti- 
ally as  required  by  the  policy. 

This  inference  is  all  the  stronger  on  account  of  the 
fact  that  the  evidence,  as  to  whether  the  notices  were 
transmitted,  is  entirely  beyond  the  reach  of  the  plain- 
tiff and  wholly  within  the  power  of  the  defendant  and 
its  agent. 

Reversed  and  remanded  for  a  new  trial. 

Reversed  and  Remanded. 

MgBbide,  C.  J.,  and  Bean  and  BL^bbis,  JJ.,  concur. 
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HANSON  V.  THORNTON. 

(179  Pac.  4W.) 

Boundaries— Meander  Lines — ^Lake. 

1.  The  fact  that  insignificant  points  of  land  are  left  between  mean- 
der line  and  water  will  not  impeach  a  survej,  or  confine  an  adjacent 
upland  owner  within  limits  indicated  bj  meander  lines,  but  waters  of 
lake  itself  will  constitute  the  true  boundary. 

[As  to  waters  and  watercourses  as  boundaries,  see  noteg  in  30 
Am.  Dec.  286;  27  Am.  St.  Bep.  56.] 

Navigable  Watess-— Accretion— Bisthts  of  Land  Owner. 

2.  To  enable  a  land  owner  to  acquire  title  to  land  between  meander 
line  and  water's  edge,  recession  of  water  must  be  gradual  and  im- 
perceptible. 

Kavlgable  Waters— ''Accretion*' — ^"B^ictiofL" 

3.  Technically  speaking,  land  unct^ered  by  a  gradual  subsidence 
of  water  is  not  an  "accretion/'  but  a  "reliction,"  l>ut  the  terms  are 
often  used  interchangeably,  and  law  relating  to  accretions  applies  in 
all  its  features  to  relictions. 

Navigable  Watem—Bellction— "Imperceptible.'' 

4.  Belietion  is  "imperceptible"  within  rule  relating  to  acquisition 
of  title,  when  it  is  not  discernible  in  its  progress,  though  fact  that 
there  has  been  an  increase  may  be  perceptible  year  by  year  or  at 
shorter  intervals. 

Navigable  Waten— "Biparlan  Bights." 

5.  "Riparian  rights"  are  not  a  mere  shadowy  privilege,  but  a  sub- 
stantial property  right,  the  right  of  access  to  and  the  usufruct  ia  the 
water. 

Navigable  Waten — ^Bellctlon— Evidence. 

6.  In  an  action  involving  title  to  lami  once  covered  by  water,  evi- 
dence held  insuficient  to  show  that  recession  of  water  was  due  to 
artificial  diversion  of  streams  emptying  into  the  lake. 

From  Lake :  L.  F.  Conn,  Jndge. 

In  Banc. 

This  is  a  suit  to  enjoin  defendant  Thornton  from  re- 
peated trespasses  upon  certain  lands  of  plaintiff,  and 
to  quiet  the  title  of  plaintiff  to  said  land.  The  com- 
plaint alleges,  among  other  matters,  that : 

*  *  For  more  than  twenty  years  last  past,  plaintiff  and 
his  predecessors  in  interest  have  been  continuously  the 
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owners  and  entitled  to  the  possession  of  the  following 
described  real  property,  situated  in  the  County  of 
Lake,  State  of  Oregon,  to  wit : 

*' Beginning  at  a  point  1650  feet  South  and  1320  feet 
East  from  the  Northwest  comer  of  Section  17,  Town- 
ship 41  South,  Eange  19  East  of  the  Willamette  Meri- 
dian, in  Lake  County,  Oregon,  thence  running  East  to 
the  edge  of  the  waters  of  Goose  Lake  on  its  West 
shore;  thence  Southerly  following  the  edge  of  the 
waters  of  Goose  Lake  on  its  West  shore  to  a  point 
where  the  State  line  between  the  States  of  Oregon  and 
California  intersects  the  water's  edge  of  Goose  Lake 
on  its  West  shore;  thence  West  along  said  State  line 
to  the  Southwest  corner  of  Lot  3  in  Section  20,  Town- 
ship 41  South,  Range  19  East  of  the  Willamette  Meri- 
dian; thence  North  along  the  West  boundary  line  of 
Lot  3  in  said  Section  20,  to  the  South  boundary  line  of 
Lot  2  in  said  Section  20 ;  thence  West  to  the  Southwest 
comer  of  said  Lot  2;  thence  North  along  the  West 
boundary  line  of  fiaid  Lot  2  to  the  South  boundary  line 
of  Lot  1  in  said  Section  20 ;  thence  West  along  the  south 
boundary  line  of  said  Lot  1  to  the  Southwest  comer  of 
said  Lot  1 ;  thence  North  to  the  point  of  beginning. 

''Heretofore  during  the  month  of  December,  1917, 
the  above  named  defendant  A.  L.  Thornton,  unlaw- 
fully, wrongfully,  and  without  right  or  claim  of  right, 
repeatedly  entered  and  trespassed  upon  the  above 
described  lands  of  plaintiff,  and  cut  down,  destroyed 
and  otherwise  injured  valuable  trees  and  shrubbery 
growing  upon  said  premises,  and  dug  into  and  threw 
up  the  soil  of  said  premises,  and  threatens  to  and  will, 
unless  restrained^  by  this  Court,  continue  said  tres- 
passes and  depre'dations,  to  the  irreparable  injury  of 
plaintiff. ' ' 

There  are  further  allegations  tending  to  show  irrep- 
arable injury  and  the  usual  prayer  for  equitable  re- 
lief. Appellant  answered  admitting  that  he  had  en- 
tered upon  the  lands  described,  but  denied  that  such 
entry  was  unlawful  or  that  he  had  thereby  committed 
a  trespass,  and  plead  as  justification  for  such  entry, 
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*'That  the  lands  in  plaintiff's  complaint  described 
are  unsurveyed  public  lands  of  the  United  States  of 
America ;  that  said  lands  are  not  the  property  of  plain- 
tiff;  that  said  lands  lie  and  are  situated  between  the 
meander  line  of  Goose  Lake,  and  the  water's  edge  of 
said  Lake  on  the  Western  shore  thereof;  that  in  1872 
one  J.  H.  Evans,  as  Deputy  United  States  Surveyor  for 
Oregon,  pretended  to  make  a  survey  of  Sections  17  and 
20  in  Township  41  South,  Range  19,  E.  W.  M.,  in  Ore- 
gon, which  are  the  sections  lying  immediately  West  of 
and  abutting  on  the  land  described  in  plaintiff's  Com- 
plaint, and  said  Deputy  Surveyor,  at  said  time  platted 
and  reported  said  sections  as  fractional  sections  mean- 
dered by  Goose  Lake,  while  in  truth  there  was  a  large 
area  of  land,  to-wit:  East  of  the  land  in  plaintiff's 
Complaint  described,  lying  between  said  meander  line 
and  the  actual  water's  edge  of  Goose  Lake;  that  said 
Deputy  Surveyor  fraudulently  failed  to  examine  the 
land  lying  between  said  meander  line  and  Goose  Lake, 
and  fraudulently  failed  to  run  said  meander  line  ap- 
proximately along  the  actual  water's  edge  of  Goose 
Lake,  and  fraudulently  failed  to  include  in  said  Sec- 
tions 17  and  20,  said  land,  which  defendant  avers  was 
then  not  covered  by  the  waters  of  Goose  Lake ;  that  be- 
cause said  land  was  fraudulently  omitted  from  said 
survey,  it  is  now,  and  was  at  the  time  of  defendant's 
entry  thereon,  public  unsurveyed  land  of  the  United 
States  of  America  and  was  and  is  subject  to  entry  by 
defendant;  that  defendant  has  not  exercised  or  used 
his  public  land  rights,  and  claims  the  right  to  go  upon, 
and  enter  said  land,  under  the  homestead  laws. 

*'For  a  further  answer  to  said  Complaint  defendant 
here  repeats  the  allegations  contained  in  his  first  fur- 
ther answer  herein,  and  alleges  that  by  mistake  as  to 
the  actual  conditions  existing  along  the  shore  of  Goose 
Lake,  abutting  upon  Sections  17  and  20,  Township  41 
South,  Range  19,  E.  W.  M.,  the  said  Deputy  Surveyor, 
failed  to  include  in  said  survey  in  plaintiff's  Complaint 
described,  that  said  land  is  and  then  was  larger  in 
extent  than  the  fractional  lots  of  said  Sections  17  and 
20,  abutting  upon  said  land ;  that  because  of  said  mis- 
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take,  omission  of  said  land  from  said  survey  said  land 
is  now  public  unsurveyed  land  of  the  United  States  of 
America,  and  defendant  has  and  claims  the  right  to  go 
upon  and  enter  said  land  under  the  homestead  laws." 

Plaintiff  replied  by  appropriate  denials  of  any  fraud 
or  mistake  in  the  surveys,  and  alleged  in  substance : 

That  in  the  year  1872  the  United  States  government 
caused  a  survey  of  fractional  Sections  19  and  20  in 
township  41,  and  that  at  said  date,  said  fractional  sec- 
tions abutted  upon  the  shore  of  Goose  Lake,  then  and 
now  a  body  of  water  about  thirty-five  miles  long  and 
twelve  miles  wide,  and  that  the  meander  line  of  said 
survey  was  run  along  a  high  gravel  bank,  washed  by 
the  waters  of  the  lake  and  extending  along  the  whole 
front  of  said  fractional  sections. 

That  said  survey  was  made  in  good  faith  without 
fraud  or  mistake  and  did  not  exclude  from  the  sur- 
veyed land  any  lands  not  covered  by  the  waters  of 
Goose  Lake,  except  possibly  some  small  irregular 
points  of  lands  aggregating  less  than  an  acre  in  ex- 
tent ;  that  said  survey  was  correctly  platted  and  delin- 
eat;ed  on  the  map  and  was  approved  by  the  commis- 
sioner of  the  general  land  office  and  became  and  is  the 
official  survey.  That  thereafter  in  1889,  a  resurvey  was 
ordered  of  portions  of  the  land,  and  as  a  result  the 
meander  line  original  s.urvey  in  front  of  Sections  17 
and  20  was  found  to  be  correct  and  no  resurvey  was 
made  and  thereafter  by  patent  from  the  government 
and  mesne  conveyances  from  the  patentees  and  their 
successors,  the  title  to  said  fractional  'sections  and  to 
all  land  lying  between  the  meander  line  and  the  actual 
waters  of  Goose  Lake  became  vested  in  plaintiff. 

That  for  more  than  ten  years  last  past  the  waters 
of  Goose  Lake  have  gradually  receded  from  natural 
causes,  and  the  recession  of  said  waters  has  laid  bare 
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a  narrow  strip  of  land  between  the  meander  line  and 
the  actual  water's  edge  and  that  this  strip  is  the  land 
upon  which  defendant  has  entered.  That  the  title 
thereto  is  in  plaintiff;  that  said  lake  is  a  navigable 
body  of  water;  that  sections  17  and  20  are  valuable 
because  they  abut  thereon,  much  of  their  value  being 
on  account  of  the  shore  privileges;  that  the  strip  of 
land  uncovered  by  the  natural  recession  of  the  waters 
of  the  lake,  extends  along  the  entire  frontage  of  sec- 
tions 17  and  20,  and  if  defendant's  contention  is  sus- 
tained, plaintiff  will  no  longer  have  access  to  the 
waters  of  the  lake  from  said  sections. 

There  was  a  decree  and  findings  for  plaintiff  and  de- 
fendant appeals.  Affirmed. 

For  appellant  there  was  a  brief  submitted  over  the 
name  of  Mr.  Herbert  P.  Welch. 

For  respondent  there  was  a  brief  prepared  and  sub- 
mitted over  the  name  of  Messrs.  McCanumt,  Bron- 
augh  <&  Thompson. 

McBRIDE,  C.  J. — Defendant  states  his  first  con- 
tention as  follows : 

'  *  That  where  a  large  body  of  land  intervenes  between 
the  meander  line  and  the  water's  edge,  the  grantee 
takes  to  the  meander  line  only  and  not  to  the  water's 
edge." 

Conceding  this  to  be  the  law,  there  is  no  evidence 
that  a  large  body  of  land  intervened  between  the 
meander  line  and  the  water's  edge  when  the  govern- 
ment survey  was  made  in  1872.  The  preponderance  of 
the  evidence,  in  fact  all  the  competent  evidence  on  this 
subject,  indicates  that  the  meander  line  was  run  as 
near  to  the  waters  of  the  lake  as  practicable  or  possi- 
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ble,  and  that  the  quantity  of  land  lying  in  front  of  the 
line  was  negligible,  possibly  an  acre  or  so. 

1.  The  fact  that  insignificant  spots  of  land  are  left 
between  the  meander  line  and  the  water,  will  not  im- 
peach the  survey  or  confine  an  adjacent  upland  owner 
within  the  limits  indicated  by  the  meander  line,  but  the 
waters  of  the  lake  itself  will  constitute  his  true  bound- 
ary. 

This  is  the  rule  laid  down  in  Cawlfield  v.  Smyth,  69 
Or.  41  (138  Pac.  227),  which  cites  all  previous  holdings 
by  this  court  on  that  subject.  We  conclude,  therefore, 
that  the  true  boundary  of  the  lots  in  question  was  the 
lake  itself  and  not  the  meander  line. 

2.  The  next  contention  of  defendant  is  stated  as  fol- 
lows: 

*  *  That  in  order  to  enable  respondent  to  acquire  title 
to  the  land  between  the  meander  line  and  the  water's 
edge,  the  recession  of  the  water  must  have  been  grad- 
ual and  imperceptible  and  must  have  been  caused 
largely  by  natural  means.'* 

This  contention,  with  exceptions  hereafter  noted, 
practically  states  the  law.  The  rule  is  derived  from 
the  Eoman  law  and  is  stated  in  the  Institutes  as  fol- 
lows: 

**  Moreover  that  ground  which  a  river  hath  added 
to  your  estate  by  alluvion  becomes  your  own  by  the  law 
of  nations.  And  that  is  said  to  be  alluvion  which  is 
added  so  gradually  that  no  one  can  judge  how  much  is 
added  at  each  moment  of  time":  Cooper's  Justinian, 
Lib.  n,  Tit.  I,  Section  XX. 

3.  Technically  speaking,  land  uncovered  by  a  grad- 
ual subsidence  of  the  water  is  not  an  accretion  but  a 
reliction,  but  the  terms  are  often  used  interchangeably 
and  the  law  relating  to  accretions  applies  in  all  its 
features  to  relictions:  Gould  on  Waters  (3  ed.),  §  155. 
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4,  5.  The  reliction  is  said  to  be  imperceptible  when 
it  is  not  discemable  in  its  progress,  though  the  fact 
that  there  has  been  an  increase  may  be  perceptible 
year  by  year  or  at  shorter  intervals :  Gonld  on  Waters, 
§  155. 

The  contention  that  the  reliction  must  result  purely 
or  largely  from  natural  causes,  must  be  received  sub- 
ject to  many  restrictions.  One  who  purchases  land 
abutting  upon  a  lake  or  watercourse,  usually  considers 
his  right  of  access  to  such  waters  as  an  element  of 
value  in  the  purchase.  When  we  speak  of  riparian 
rights,  we  are  not  considering  a  mere  shadowy  privi- 
lege  but  a  substantial  property  right,  the  right  of  ac- 
cess to  and  a  usufruct  in  the  water.  To  say  that  the 
owner  of  such  a  right  may  without  his  consent  be  de- 
prived of  it  by  the  state  or  the  general  government 
permitting  some  other  person  to  obtain  title  to  the 
accretion  formed  by  an  impounding  or  diversion  of 
part  of  the  waters  that  previously  washed  the  shore  of 
his  land,  does  not  appeal  to  our  sense  of  justice  and  we 
do  not  believe  that  the  authorities  generally  support 
such  a  doctrine.  Mr.  Gould,  speaking  of  the  rule  of 
accretion,  says : 

**In  general  it  applies  to  artificial  ponds  as  well  as 
to  natural  waters,  and  to  changes  made  by  artificial  as 
well  as  natural  causes,  if  the  artificial  cause  is  not  itself 
unlawful  and  the  gradual  acquisition  of  the  new  soil, 
results  from  the  exercise  of  lawful  rights  of  property 
and  not  from  operations  tending  or  intended  to  pro- 
duce the  change' ':  Gould  on  Waters,  §  155;  Adams  v. 
Frothingham,  3  Mass.  352,  362  (3  Am.  Dec.  151); 
County  of  St.  Clair  v.  Loving st on,  23  Wall.  46-66  (23 

L.  Ed.59). 

6.  But  even  were  it  conceded  that  a  reliction  caused 
by  artificial  diversion  of  streams  emptying  into  a  lake 
and  thereby  diminishing  its  water  supply,  would  not 
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accrue  to  the  riparian  owners  of  the  adjacent  bank,  the 
evidence  is  not  suflScient  here  to  establish  the  fact  that 
the  recession  of  the  waters  of  Goose  Lake  is  due  to 
that  cause. 

One  witness  who  was  bom  in  the  vicinity  and  had 
known  the  premises  from  1889,  which  was  evidently 
long  before  any  artificial  interference  with  the  flow  of 
water  into  the  lake,  testified  that  in  that  year  its 
waters  were  as  low  as  they  were  when  this  suit  was 
tried ;  that  their  height  fluctuated  more  or  less  with  the 
quantity  of  snow  that  fell  in  the  mountains.  Another 
witness  testified  that  there  had  been  a  gradual  de- 
crease in  the  height  of  the  water  for  many  years,  the 
rise  and  fall  fluctuating  with  the  snowfall.  Another 
witness  testified  to  a  gradual  recession  of  the  water 
for  a  great  many  years.  On  cross-examination  he 
stated  that  the  recession  had  been  greater  since  the 
Drews  Valley  reservoir  had  been  put  in,  but  stated 
that  there  had  been  no  winters  since  that  event  that 
would  bring  much  water  into  the  lake.  The  capacity 
of  the  reservoir  and  the  quantity  of  water  diverted,  are 
nowhere  shown  and  we  are  fairly  justified  in  conclud- 
ing that  the  quantity  absolutely  lost  to  the  volume  of 
the  lake,  is  inconsiderable. 

When  we  take  into  consideration  the  size  of  the  lake, 
twelve  miles  in  width  and  thirty-five  miles  in  length, 
this  must  necessarily  be  the  case.  The  third  .and  last 
contention  of  defendant  is  practically  a  repetition  of 
the  first  contention  and  need  not  be  further  considered. 

From  all  the  testimony,  we  conclude  that  the  original 
meander  line  in  front  of  sections  17  and  20,  was  hon- 
estly and  correctly  run ;  that  these  fractional  sections 
abutted  upon  the  actual  waters  of  Goose  Lake;  that 
the  accretions  to  plaintiff's  land  have  been  from 
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natural  causes  and  have  been  gradual  and  impercepti- 
ble and  are  therefore  a  part  of  his  estate. 

It  therefore  follows  that  the  decree  of  the  Circuit 
Court  should  be  affirmed  and  it  is  so  ordered. 

Affirmed. 


Ar^ed  at  Pendleton  October  29,  affirmed  Noyember  26,  1918,  rehear- 
ing denied  April  1,  1919. 

STATE  V.  CHIN  PING. 

(176  Pac.  1»8.) 

Orimlnal  Law— Clii»g«  of  Venae— Prejndica. 

1.  In  a  prosecation  for  murder  of  a  Chinaman  by  otber  CSiinamen, 
heldf  nnder  the  evidence,  that  it  was  not  error  to  refuse  a  change  of 
venne  on  the  ground  of  prejudice. 

[As  to  change  of  venue,  see  note  in    74  Am.  Dec.  241.] 


Criminal  Law— Oodefandaat  as  Witaeai — Effect  of  Separate  TriaL 

2.  Section  1531,  L.  O.  L.,  requiring  the  discharge  of  a  defendant 
jointly  indicted  with  another  in  order  to  be  made  a  competent  wit- 
ness, requires  that  where  several  joint  defendants  are  on  trial  at  the 
same  time,  and  the  state  has  not  produced  sufficient  evidence  to  put 
any  one  oif  them  on  his  defense,  such  codef endant  shall  be  discharged, 
except  where  each  of  the  codefendants  has  been  granted  a  separate 
trial. 

Orimlnal  Law— Harmless  Error — ^Inatruction. 

3.  An  instruction  that  flight  and  concealment  might  be  taken  into 
consideration  on  the  question  of  guilt  while  erroneous  was  harmless, 
in  view  of  other  evidence,  showing  defendant's  guilt. 

Criminal  Law— BemonstratlTe  Evidence — ^BeTolyer. 

4.  In  a  prosecution  for  murder,  an  empty  revolver  found  near  de- 
fendant's place  of  concealment  carrying  bullete  of  the  same  caliber 
as  those  found  in  the  body  of  deceased  was  admissible  in  evidence. 

Criminal  Law— Jurisdiction — State  and  Federal  Courts. 

5.  That  a  murder  is  committed  on  a  sidewalk  in  front  of  a  build- 
ing used  by  the  United  States  government  for  a  postoffice  and  land 
office  does  not  deprive  the  state  courts  of  jurisdiction,  the  United 
States  not  having  exclusive  jurisdiction  over  adjacent  streets. 

From  Union :  John  W.  Knowlbb,  Judge. 

91  Ox.' 
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In  Banc. 

The  defendant  was  indicted  by  the  grand  jury  of 
Union  County  jointly  with  five  other  Chinese,  for  the 
crime  of  the  murder  of  William  Eng,  another  China- 
man. The  record  shows  that  on  March  13,  1917,  Will- 
iam Eng  was  deliberately  killed,  about  12  m.,  in  front  of 
the  federal  building  occupied  by  the  postoflSce  and 
United  States  Land  OflSce  on  Adams  Avenue  in  the  City 
of  La  Grande,  while  a  large  number  of  people  were  on 
the  street,  and  that  from  six  to  ten  shots  were  fired,  two 
of  which  struck  Eng  in  the  back  and  either  of  which 
would  have  proved  fatal.  The  shooting  was  done  by 
two  other  Chinamen,  and  besides  instantly  killing  the 
victim,  one  of  the  shots  struck  a  woman  by  the  name  of 
Celia  George,  breaking  the  tibia  just  above  her  ankle. 
One  of  the  shots  entered  the  back  of  Eng,  passed 
through  his  heart  and  lodged  in  his  breast  under  the 
skin,  whence  it  was  cut  out  and  introduced  in  evidence. 
That  was  a  soft-nosed  38-caliber  bullet.  The  other 
shot  entered  his  back  and  came  out  in  the  neck,  sever- 
ing the  carotid  artery.  The  shot  by  which  Mrs. 
George's  leg  was  broken  was  a  32-caliber  bullet,  and 

was  also  introduced  in  evidence. 

The  testimony  tends  to  show  that  Chin  Ping  fired 
the  two  fatal  shots  which  struck  Eng  in  the  back,  from 
which  the  almost  lifeless  body  of  Eng  fell  to  the  side- 
walk ;  that  Chin  Ping  followed  him  up  and  after  he  fell 
stooped  over  his  body  and  attempted  to  shoot  him 
through  the  head ;  that  he  then  started  across  the  street 
and  again  returned  and  snapped  his  revolver  at  the 
head  of  Eng,  still  lying  on  the  sidewalk,  but  did  not 
fire  another  shot  for  the  apparent  reason  that  there 
were  no  more  loaded  shells  in  his  gun. 

When  he  was  shot,  Eng  was  on  the  sidewalk  on 
Adams  Avenue  in  front  of  the  postoffice  building;  he 
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fell  near  the  fountain,  on  the  parking,  close  to  the 
outer  edge  of  the  sidewalk,  and  the  shots  were  fired 
by  a  Chinaman  who  stood  in  the  street  or  on  the  park- 
ing or  sidewalk.  The  ground  was  covered  with  about 
sixteen  inches  of  snow  which  had  been  removed  from 
the  sidewalk  and  banked  on  either  side.  The  shooting 
was  done  on  one  of  the  principal  streets  of  La  Grande 
and  was  more  or  less  witnessed,  among  other  persons, 
by  George  W.  Kelly,  Lee  Stark,  J.  T.  Williamson,  Dr. 
C.  B.  Cauthom,  C.  S.  Dunn,  Gordon  Powers,  Mrs. 
Celia  E.  George  and  Ralph  Winters,  who  were  called 
and  testified  on  behalf  of  the  state.  The  testimony 
also  shows  that  the  deceased  was  unarmed,  was  run- 
ning away  from  and  was  pursued  by  the  defendant 
Chin  Ping  at  the  time  the  shots  were  fired. 

After  the  shooting,  with  the  revolver  in  his  hand  the 
defendant  with  other  Chinamen  ran  into  some  build- 
ings occupied  by  the  Chinese,  on  the  opposite  side  of 
the  street,  between  the  livery-stable  and  the  **Jap 
house,*'  and  disappeared.  Within  a  very  short  time 
these  buildings  were  surrounded  by  the  city  and  county 
officers  and  persons  who  were  called  to  their  assist- 
ance to  apprehend  and  arrest  the  murderers.  While 
thus  on  guard  and  after  a  diligent  search,  about  5 
p.  H.  of  the  same  day  witness  Benham  discovered  a 
trap-door  with  a  pair  of  hinges  upon  it  in  the  floor  of  a 
bedroom  in  the  rear  of  and  adjoining  the  Joss  House. 
There  was  an  entrance  from  Adams  Avenue  to  the 
front  of  the  Joss  House  and  through  that  to  an  adjoin- 
ing bedroom  and  an  alley  on  each  side  of  the  building, 
with  an  entrance  from  the  east  alley  to  the  bedroom, 
and  the  trap-door  was  in  the  northeast  comer  of  the 
bedroom.  After  making  his  discovery  Benham  re- 
moved a  commode,  a  sewing-machine  and  a  carpet 
which  were  placed  over  the  trap-door  and  notified  the 
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sheriff  and  the  chief  of  police,  who  then  tried  to  open 
the  door  and  learned  that  it  was  fastened  from  the 
under  side.  They  finally  opened  the  door,  under 
which  they  found  the  defendant  and  four  other  Chin- 
ese, a  mattress,  some  quilts,  a  candle,  matches  and  four 
revolvers,  three  of  which  were  fully  loaded  and  in  the 
other  there  were  five  empty  shells  which  seemed  to 
have  been  recently  fired,  and  one  loaded  cartridge- 
The  pit  in  which  the  Chinamen  were  discovered  ap- 
peared to  have  been  freshly  dug.  It  was  about  thirty- 
two  inches  deep,  thirty-eight  inches  wide  and  eight  and 
one-half  feet  long. 

The  record  shows  that  during  the  afternoon  an 
empty  revolver  was  found  in  the  snow  in  one  of  the 
outlying  sheds,  which  had  the  appearance  of  having 
been  recently  fired,  and  that  the  size  of  the  bullets  of 
the  two  empty  revolvers  corresponded  with  those  which 
were  extracted  from  the  body  of  Eng  and  the  ankle  of 
Mrs.  George. 

The  defendant,  with  others,  was  indicted  on  June  13, 
1917,  by  the  grand  jury  of  Union  County  for  the  mur- 
der of  William  Eng.  Each  of  the  defendants  filed  a 
demurrer  to  the  indictment,  and  based  upon  affidavits 
tending  to  show  that  on  account  of  passion  and  preju- 
dice a  fair  trial  could  not  be  had  in  Union  County, 
filed  a  motion  for  change  of  venue.  Counter-affidavits 
were  filed  on  behalf  of  the  state  and  after  argument 
the  motion  was  overruled.  Each  of  the  defendants 
asked  for  and  was  granted  a  separate  trial. 

After  the  state  had  introduced  its  evidence  and 
rested,  the  defendant  here  filed  a  motion  to  discharge 
from  the  indictment  Chin  Borkey,  Louie  Moon,  Chong 
Bing,  Ah  Sam  and  Ching  Lem,  his  codefendants,  so 
that  they  could  testify  for  him,  which  motion  was  over- 
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ruled.    After  all  the  testimony  was  taken  the  motion 
was  renewed  and  again  denied. 
The  court  gave  instruction  number  5,  as  follows : 

* '  I  instruct  you  that  flight  and  concealment,  bnmedi- 
ately  after  the  commission  of  a  crime  is  a  circumstance 
which  you  may  take  into  consideration  in  determining 
the  guilt  or  innocence  of  the  defendant ;  and  if  you  find 
from  the  evidence  beyond  a  reasonable  doubt  that  im- 
mediately after  the  fatal  shots  were  fired,  which  killed 
William  Eng,  that  the  defendant  fled  and  concealed 
himself  in  a  pit  under  the  floor  of  an  outbuilding  ad- 
jacent to  the  Chinese  quarters,  then  I  charge  you  that 
you  are  at  liberty  to  consider  this  circumstance  along 
with  the  other  evidence  tending  to  connect  the  defend- 
ant with  the  commission  of  the  crime  *^ 

— and  refused  to  give  defendant's  requested  instruction 
number  8,  which  is  as  follows : 

''I  further  instruct  you  that  flight  or  concealment  of 
a  person  immediately  after  a  crime  has  been  com- 
mitted, with  which  he  is  charged,  is  not  a  sufficient  cir- 
cumstance of  itself  to  establish  his  guilt,  but  only  a 
circumstance  which  the  jury  may  consider  along  with 
all  the  other  evidence  in  the  case  in  determining  the 
probabilities  for  or  against  him.  The  weight  to  which 
that  circumstance  is  entitled  is  a  matter  for  the  jury  to 
determine  in  connection  with  all  the  facts  and  circum- 
stances introduced  in  evidence  before  you." 

After  trial  the  defendant  was  found  guilty  of  mur- 
der in  the  second  degree,  from  which  judgment  he 
prosecutes  this  appeal  and  in  his  assignments  of  error 
claims  that  the  court  erred : 

First.  In  refusing  to  grant  the  defendants '  change 
of  venue. 

Second.  In  refusing  to  discharge  from  the  indict- 
ment his  codef endants  so  that  they  could  testify  as  wit- 
nesses for  the  defense. 
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Third.  In  refusing  to  give  defendant's  requested 
instruction  number  8. 

Fourth.    In  the  giving  of  instruction  number  5. 

Fifth.  In  the  admission  into  evidence  of  plaintiff's 
exhibit  number  E-5,  and 

Sixth.  In  that  the  Circuit  Court  of  Union  County 
had  no  jurisdiction  of  the  defendants  or  of  the  crime 
committed.  Affibmsd. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Cochran  S  Eberhard,  with  an  oral  argument 
by  Mr.  Colon  R.  Eberhard. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  John  8.  Hodgin,  District  Attorney,  Mr.  George  M. 
Brown,  Attorney  General,  and  Messrs.  Crawford  <& 
EaJcin,  with  oral  arguments  by  Mr.  Hodgin,  Mr.  Brown 
and  Mr.  Thomas  H.  Crawford. 

JOHNS,  J. — The  defendant  contends  that  he  was 
entitled  to  change  of  venue  and  bases  his  motion  upon 
>n  affidavit  of  one  of  his  attorneys,  to  which  are  at- 
tached as  exhibits  two  copies  of  the  **La  Grande  Ob- 
server,'' a  newspaper  published  in  La  Grande,  and  a 
copy  of  the  ** Eastern  Oregon  Weekly  Republican," 
published  in  Union ;  another  affidavit  by  the  same  at- 
torney and  one  by  another  of  his  attorneys,  supported 
by  the  affidavits  of  Clark  Leiter  and  Dr.  M.  H.  Hall, 
from  which  it  appears  that  a  crowd  of  about  two  hun- 
dred people  assembled  after  the  shooting,  saying, 
** Drive  them  all  out  of  town";  that  the  talk  became 
general ;  that  on  March  15th  a  mass  meeting  of  about 
one  hundred  and  fifty  people  gathered  at  the  city  hall, 
attended  by  the  city  commissioners  and  other  prom- 
inent citizens,  culminating  in  the  appointment  of  a  com- 
mittee for  the  holding  of  another  meeting  on  the 
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following  Saturday;  that  the  records  of  the  meetiBg 
were  destroyed;  that  the  city  of  La  Grande  is  the 
county  seat  of  Union  County ;  that  there  was  a  strong 
prejudice  against  the  defendants  and  on  account 
thereof  it  would  be  impossible  to  give  them  a  fair  trial 
in  Union  County,  and  that  there  existed  in  the  city  of 
La  Grande  a  Chinese  society  called  the  Hip  Sing  Tong, 
which  had  employed  special  counsel  to  prosecute  the 
defendants.  A  change  of  venue  to  Wallowa  County 
was  asked. 

The  state  filed  eounter-afl5davits  of  Fred  B.  Currey 
showing  that  there  was  another  Chinese  society  in  La 
Grande  named  the  Hop  Sing  Tong,  of  which  the  de- 
fendant and  codefendants  were  supposed  to  be  mem- 
bers; of  Fred  J.  Holmes,  a  prominent  citizen  of  La 
Grande ;  L.  Rayburn,  chief  of  police ;  L.  J.  Terrall,  an 
attorney;  Thomas  Brashear,  a  resident  of  Union 
County  for  forty  years ;  W.  T.  Wallsinger,  a  resident 
of  Union  County,  and  John  S.  Hodgin,  district  attor- 
ney; in  all  of  which  it  was  claimed  and  asserted  that 
there  was  no  prejudice  against  the  defendants;  that 
they  could  have  a  fair  trial  in  Union  County  and  that 
anything  which  had  been  said  or  done  was  for  the  pur- 
pose of  enforcing  the  law  and  punishing  the  guilty. 

It  was  a  cold-blooded  murder.  While  running  from 
his  pursuer  the  deceased  received  two  fatal  shots  in 
his  back,  and  after  he  fell  mortally  wounded  his  assail- 
ant stood  over  his  prostrate  body  and  tried  to  shoot 
him  in  the  head,  left  him  and  then  returned  and  again 
snapped  his  empty  gun  at  his  victim's  head.  All  of 
this  happened  at  noon  in  front  of  the  postoffice,  on  one 
of  the  main  streets  of  the  City  of  La  Grande,  and  in 
the  presence  of  a  number  of  its  reputable  citizens  who 
were  pursuing  their  daily  vocations.  In  the  shooting 
an  innocent  woman  received  a  stray  bullet  in  her  ankle. 
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We  are  not  fully  advised  as  to  the  exact  number,  but 
believe  that  La  Grande  has  a  population  of  about 
seventy-five  hundred  people.  It  is  shown  by  the  affida- 
vits on  behalf  of  the  defense  that  out  of  the  whole  pop- 
ulation, not  to  exceed  two  hundred  people  assembled 
at  the  place  of  the  shooting  and  only  about  one  hun- 
dred and  fifty  people  were  at  the  meeting ;  and  it  does 
not  appear  that  there  was  any  violence  or  any  attempt 
at  violence  toward  any  of  the  defendants,  or  that  the 
officers  did  anything  more  than  ferret  out  the  crime, 
arrest  the  defendant  and  his  codefendants  and  put 
them  in  jail. 

1.  More  than  three  months  intervened  between  the 
commission  of  the  crime  and  the  trial  of  the  defend- 
ant. There  is  nothing  in  the  record  which  shows  that 
there  was  any  trouble  or  delay  in  the  selection  of  a 
jury,  that  the  panel  was  even  exhausted,  that  any  citi- 
zen of  La  Grande  served  as  a  juror  at  the  trial,  that 
the  defendant  did  not  have  a  fair  and  impartial  jury 
or  that  his  conviction  was  the  result  of  any  passion  or 
prejudice.  The  judge  who  presided  at  the  trial  over- 
ruled the  motion  for  change  of  venue.  In  the  case  of 
State  V.  Armstrong,  43  Or.  207  (73  Pac.  1022),  there 
was  a  much  stronger  showing  for  the  defendant  than  in 
the  instant  case.  Similar  affidavits  were  filed  and  in 
addition  it  appeared  that  threats  had  been  made 
against  one  of  the  attorneys  for  the  defendant;  that 
there  came  from  North  Powder,  in  the  vicinity,  and 
arrived  at  Baker  City  in  small  parties  during  the  day 
and  evening,  a  mob  consisting  of  from  sixty  to  seventy- 
five  men,  which  was  later  augmented  to  something  like 
two  hundred  persons ;  that  the  attempt  of  the  mob  to 
take  the  law  into  its  own  hands  was  probably  sug- 
gested by  the  action  of  the  court  in  postponing  the 
trial ;  that  a  body  of  from  one  hundred  to  one  hundred 
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and  fifty  armed  and  masked  men  gathered  at  the 
county  jail  with  the  avowed  purpose  of  lynching  the 
defendant ;  that  if  the  defendant  were  not  convicted  of 
murder  in  the  first  degree  he  would  be  shot  in  the 
courtroom  and  that  for  his  safety  it  was  necessary  to 
remove  him  to  the  Multnomah  County  jail.  As  in  the 
instant  case,  counter-affidavits  were  filed  on  the  part  of 
the  state  and  the  motion  for  change  of  venue  was  de- 
nied, the  reasons  for  which  were  stated  in  a  well-con- 
sidered opinion  written  by  Mr.  Justice  Wolvebton, 
in  which  the  rule  was  thus  laid  down : 

**The  determination  of  an  application  for  a  change 
of  venue  is  a  matter  for  the  exercise  of  the  discretion 
of  the  trial  court,  and  its  decision  will  not  be  reversed 
unless  it  appears  that  an  injustice  has  resulted.  In 
the  present  instance  it  is  clear  that  the  refusal  to 
change  the  place  of  trial  was  not  error.  *  *  There  was 
apparently  no  effort  or  design,  even  inferentially,  to 
prejudice  the  cause  of  the  defendant  or  to  declare  what 
should  be  his  fate  or  to  indicate  to  the  public  or  those 
who  might  be  called  upon  to  dispense  justice,  what 
their  verdict  should  be  in  the  premises.*^ 

The  same  rule  is  also  announced  in  State  v.  Hum- 
phreys,  43  Or.  44  (70  Pac.  824) ;  State  v.  Smith,  47  Or. 
485  (83  Pac.  865),  and  other  decisions  of  this  court. 
We  think  that  no  error  was  committed  in  overuling 
the  motion  for  a  change  of  venue. 

Second,  it  is  claimed  that  under  Section  1531, 
L.  0.  L.,  the  court  erred  in  refusing  to  discharge  the  co- 
defendants  of  Chin  Ping  so  that  they  might  testify  as 
witnesses  in  his  behalf.  The  record  shows  that  when 
the  prosecution  rested  the  defendant  asked  that  the 
state  be  required  to  say  whether  it  had  any  further 
evidence  connecting  either  of  the  remaining  codef end- 
ants  with  the  crime,  but  did  not  indicate  the  purpose 
for  which  the  request  was  made.    The  court  refused  to 
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make  the  order  and  counsel  for  the  state  declined  **to 
show  what  evidence  we  have  against  the  other  defend- 
ants here. ' '  After  all  the  testimony  was  taken  and  be- 
fore arguments  were  made  by  counsel,  for  the  purpose 
of  defining  his.position^  the  court  said,  among  other 
things: 

**The  state  can  only  secure  a  conviction  of  the  de- 
fendant in  this  case  upon  the  acts  of  the  defendant 
alone,  and  not  jointly  with  any  other  of  the  codef end- 
ants  named  in  the  indictment,  and  the  jury  must 
be  satisfied  from  the  acts  of  the  defendant  alone, 
and  not  from  the  acts  of  any  other  defendants 
named  in  the  indictment,  that  he  committed  the  acts 
set  forth  in  the  indictment,  before  they  will  be  justified 
in  bringing  in  a  verdict  in  this  case.'^ 

2.  Defendant's  counsel  then  renewed  their  motion 
for  the  discharge  of  the  codefendants  from  the  indict- 
ment and  specifically  stated  that  the  motion  was  made 
for  the  purpose  of  using  the  codefendants  as  witnesses 
for  Chin  Ping.  The  court  again  denied  the  motion. 
The  record  shows  that  on  his  own  motion  each  defend- 
ant was  granted  a  separate  trial,  and  the  defendant 
here  was  then  alone  on  trial.  Section  1531,  L.  O.  L., 
provides  that  where  **  there  is  not  suflScient  evidence  to 
put  him  on  his  defense,  the  court  must  if  requested  to 
do  so  by  another  defendant,  discharge  such  defendant 
in  order  that  he  may  be  a  witness  for  his  codef endanf 
This  should  be  construed  to  mean  that  where  there  are 
several  joint  defendants  on  trial  at  the  same  time  and 
the  state  has  not  produced  suflScient  evidence  to  put 
anv  one  of  them  on  his  defense,  such  codefendant 
should  then  be  discharged  to  enable  him  to  be  a  witness 
for  the  others  on  trial,  and  that  in  the  absence  of  an 
admission  by  the  state  it  does  not  apply  where  each 
of  the  codefendants  has  been  granted  a  separate  trial : 
such  is  the  construction  placed  upon  it  by  Mr.  Justice 
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Bamsey  in  the  case  of  State  v.  Goff,  71  Or.  352,  355, 
356  (142  Pac.  564),  where  a  similar  motion  was  made 
and  denied,  and  in  which  this  court  said : 

''Each  of  the  defendants  was  granted  a  separate  trial 
and  Goff  was  on  trial  when  this  motion  was  made ;  but 
Colvin  and  Clark  were  not  on  trial  and  there  was  no 
way  in  which  the  court  below  could  know  what  evidence 
would  be  produced  against  them  prior  to  their  being 
put  on  trial,  unless  the  prosecution  had  stated  to  the 
court  what  evidence  it  expected  to  produce  against 
them.  *  *  The  trial  court  could  not  properly  assume 
that  there  would  be  no  evidence  produced  against  Col- 
vin and  Clark  except  what  was  given  on  the  trial  of 
Goff.  *  *  The  grand  jury  had  indicted  them  and  that 
was  prima  fade  evidence  that  there  was  sufficient  proof 
to  justify  their  indictment.  Official  duty  is  presumed 
to  have  been  duly  performed,  and  hence  we  must  as- 
sume that  the  trial  court  was  not  of  the  opinion  that 
there  was  not  sufficient  evidence  to  put  Colvin  and 
Clark  on  their  trial,  and  hence  denied  said  motion. ' ' 

There  was  no  error  in  denying  the  motion  to  dis- 
charge the  codef  endants. 

3.  It  is  next  contended  that  the  trial  court  erred  in 
giving  its  instruction  number  5  and  in  refusing  to  give 
defendant's  requested  instruction  number  8.  It  must 
be  conceded  that  the  defendant's  requested  instruction 
stated  the  law  and  that  the  court's  instruction  was  not 
technically  correct.  But  under  our  view  of  this  case, 
the  question  of  flight,  as  well  as  the  instruction  bear- 
ing upon  it,  is  wholly  immaterial.  It  appears  from 
the  testimony  of  a  number  of  reputable  eye-witnesses 
that  while  retreating  and  being  pursued  by  the  defend- 
ant, the  deceased  was  twice  shot  in  the  back,  from  the 
effects  of  which  he  was  almost  instantly  killed;  that 
he  fell  upon  the  sidewalk  and  was  overtaken  by  the  de- 
fendant, who,  standing  over  his  lifeless  body,  again 
attempted  to  shoot  him  in  the  head;  that  the  defend- 
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ant  went  away,  returned  and  again  snapped  his  empty 
revolver  at  the  head  of  the  deceased.  Begardless  of 
any  testimony  or  the  instrnction  as  to  flight,  it  appears 
from  the  stnbbom  facts  and  the  positive  testimony  of 
a  large  number  of  eye-witnesses  that  the  shooting  was 
a  deliberate  and  premeditated  murder.  The  defendant 
was  not  affected  in  a  substantial  right  and  this  point 
comes  under  the  provisions  of  Section  1626,  L.  0.  L., 
as  construed  by  this  court  in  the  case  of  State  v.  Arm- 
strong, 43  Or.  207  (73  Pac.  1022),  on  page  221  of  the 
report. 

4.  Error  is  charged  on  the  court's  receiving  as  evi- 
dence plaintiff's  exhibit  number  5-E,  which  was  a  re- 
volver found  lying  in  an  outbuilding  near  the  pit  cov- 
ered  by  the  trap-door.  The  testimony  shows  that  it 
was  unloaded  and  had  been  recently  fired  and  dropped 
where  it  was  discovered;  that  the  size  of  the  bullets 
was  identical  with  the  shots  which  were  fired  at  the 
time  of  the  murder  and  everything  indicated  that  the 
exhibit  was  one  of  the  revolvers  with  which  some  of  the 
shooting  was  done.  We  think  that  no  error  was  com- 
mitted in  receiving  this  exhibit  in  evidence. 

5.  It  is  claimed  that  the  Circuit  Court  of  Union 
County  did  not  have  jurisdiction  of  the  defendants  or 
of  the  crime,  for  the  reason  that  the  shooting  occurred 
on  a  street  in  front  of  and  adjoining  property  which  be- 
longed to  the  United  States  government  and  upon 
which  was  a  building  used  for  a  postoffice  and  land 
office.  On  this  point  the  defendant's  counsel  cite  and 
rely  upon  the  case  of  United  States  v.  Battle  (C.  C), 
154  Fed.  540,  which  was  affirmed  by  the  United  States 
Supreme  Court  in  209  U.  S.  36  (52  L.  Ed.  670,  28  Sup. 
Ct.  Rep.  422).  From  an  examination  of  that  case  it 
appears  that  Battle  was  indicted  by  a  federal  grand 
jury  for  the  murder  of  D.  M.  Berry  and  that  the  offense 
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**was  charged  to  have  been  committed  on  a  plot  of 
ground  in  the  City  of  Macon,  Ga.,  which  had  been  con- 
veyed to  the  United  States  for  the  erection  of  a  post- 
office  and  federal  court  building,  over  which  territory 
the  state  had  surrendered  jurisdiction,  reserving  the 
right  to  serve  process  and  apprehend  offenders  there. ' ' 
If  such  a  state  of  facts  were  shown  to  have  existed  in 
this  case  the  point  would  be  well  taken.  We  have  care- 
fully read  all  of  the  testimony  offered  at  the  trial, 
and  outside  of  the  fact  that  the  land  adjoining  the 
street  where'  Eng  was  killed  was  used  as  a  site  for  a 
postoffice  and  land  office  building,  there  is  no  show- 
ing in  the  whole  record  that  the  United  States  govern- 
ment has  the  record,  or  any  title  to  the  land  or  any 
interest  whatever  in  it.  Again,  the  testimony  is  un- 
disputed that  the  deceased  was  shot  and  killed  on  the 
sidewalk  in  front  of  the  property;  that  he  was  thus 
shot  and  killed  by  the  defendant  and  one  of  his  code- 
fendants  while  they  were  either  on  the  sidewalk, 
the  parking  in  front  of  the  sidewalk  or  the  street  in 
front  of  the  parking,  and  that  during  the  shooting 
neither  of  the  parties  was  on  the  lot  occupied  by  the 
federal  building. 

Assuming  that  the  title  to  the  lot  was  vested  in  the 
United  States  for  governmental  purposes,  yet  it  ap- 
pears from  the  record  that  the  crime  was  committed 
on  one  of  the  principal  streets  of  the  City  of  La  Grande 
and  that  the  street  was  then  used  and  occupied  by  the 
public  as  such,  and  there  is  no  pretense  that  the  United 
States  claimed  or  exercised  any  right  of  dominion  over 
the  surface  of  the  street.  T^Tiile  it  was  used  for  and 
remained  a  public  thoroughfare,  that  right  would  be 
vested  exclusively  in  the  City  of  La  Grande  and 
through  it  in  the  state.  Counsel  for  the  defendant 
have  not  cited  any  authority  and  none  can  be  found 


606  State  v.  Chin  Bobkesy.  [9l  Or. 

which  would  give  the  United  States  exclnsive  juris- 
diction over  a  street  used  for  public  purposes  within 
the  limits  of  an  incorporated  city,  even  though  that 
street  is  in  front  of  and  adjoining  a  lot  for  which  the 
government  holds  the  record  title  and  on  which  it  has 
erected  a  postoffice  building. 

After  a  careful  examination  of  all  the  testimony  we 
are  of  the  opinion  that  the  defendant  had  a  fair  trial 
and  that  the  judgment  of  the  Circuit  Court  should  be 
affirmed.  Apfibmed.    Beheabing  Dbnibd. 

Habbis,  J.,  absent 


Argned  at  Pendleton    October  28.  affirmed  December  8,  1^18, 

rehearing  denied  April  1,  1919. 

STATE  V.  CHIN  BORKEY. 

(17«  Pac.  196.) 

Bomlclde^Instrnctioiw— Ooiwpiracy. 

1.  In  a  prosecution  for  homicide  where  several  joined  in  shootinCT 
at  deceased,  an  instruction  that,  if  the  killing  was  the  remit  of  a 
conspiracy,  all  who  participated  were  equally  guilty,  hM  proper  in 
view  of  the  facts. 

[As  to  what  constitutes  conspiracy  and  eyidenee  thereof,  M6 
note  in  3  Am.  St.  Bep.  474.] 

Criminal  Iaw— Instractions— FUgiht. 

3.  In  a  prosecution  for  homicide,  instructions  that  flight  and  eon- 
eeaiment  could  be  considered  on  the  question  of  guilt,  but  that  flight 
of  itself  was  not  sufficient  enridenoe  of  guilt,  etc,  held  correct  when 
considered  together. 

From  Union:  John  W.  Knowlbs,  Judge. 

In  Banc. 

Chin  Borkey  was  jointly  indicted  with  Chin  Ping, 
Louie  Moon,  Chong  Bing,  Ah  Sam  and  Ching  Lem,  by 
the  grand  jury  of  Union  County,  charged  with  murder 
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in  the  second  degree  for  the  killing  of  William  Eng 
on  March  13,  1917.  The  same  errors  are  relied  upon 
as  in  the  Chin  Ping  case,  in  which  an  opinion  was  ren- 
dered November  26,  1918,  ante,  p.  593  (176  Pac.  188). 
The  question  of  venue,  the  refusal  to  discharge  from 
the  indictment  his  codefendants  so  that  they  could  tes- 
tify as  witnesses  in  his  behalf,  the  admission  of  plain- 
tiff's  exhibit  number  E-5  and  the  question  of  jurisdic- 
tion are  all  settled  in  the  Chin  Ping  case  adversely  to 
this  defendant.  In  the  instant  case  the  court  gave  the 
following  instructions  as  to  flight: 

*  *  13.  I  instruct  you  that  flight  and  concealment,  im- 
mediately after  the  commission  of  a  crime  is  a  circum- 
stance which  you  may  take  into  consideration  in  deter- 
mining the  guilt  or  innocence  of  the  defendant ;  and  if 
you  find  from  the  evidence,  beyond  a  reasonable  doubt, 
that  immediately  after  the  fatal  shots  were  fired,  which 
killed  William  Eng,  the  defendant  fled  and  concealed 
himself  in  a  pit  under  the  floor  of  an  outbuilding  adja- 
cent  to  the  Chinese  quarters,  and  I  charge  you  that  you 
are  at  liberty  to  consider  this  circumstance  along  with 
other  evidence  tending  to  connect  the  defendant  with 
the  commission  of  the  crime. 

*'14.  I  instruct  you,  that  if  you  find  from  the  evi- 
dence that  the  defendant  fled  or  concealed  himself, 
soon  after  the  death  of  the  deceased,  such  flight  or  con- 
cealment, if  any,  is  not,  of  itself,  suflScient  evidence  of 
defendant's  guilt,  but  only  a  circumstance  to  be  taken 
into  consideration  by  the  jury  with  all  the  other  cir- 
cumstances in  the  case.  You  should  consider  along 
with  all  the  other  evidence  in  the  case  the  pressure 
brought  to  bear  upon  the  defendant  by  the  others,  if 
any,  the  fear  or  fright  of  defendant,  if  any,  and  all  the 
other  circumstances  of  the  case,  and  unless  you  believe 
from  all  of  the  evidence  beyond  a  reasonable  doubt, 
that  this  defendant  actually  participated  in  the  killing 
of  William  Eng,  as  charged  in  the  indictmenti  you  must 
find  the  defendant  not  guilty.'' 


] 
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The  indictment  charges  that  the  defendants,  ''did 
then  and  there,  conspiring  and  acting  together,  feloni- 
ously, purposely  and  maliciously  kill  one  William  Eng, 
by  then  and  there  pursuant  to  such  conspiracy  shoot- 
ing him,  the  said  William  Eng,  with  pistols  loaded 
with  powder  and  ball.'^  The  testimony  shows  that 
just  prior  to  the  shooting  the  defendant  and  Chin  Ping 
were  standing  together  in  the  immediate  vicinity  of  the 
scene  of  the  crime ;  that  upon  seeing  Eng  they  at  once 
separated  and  both  of  them  began  to  shoot  and  contin- 
ued to  fire  until  Eng  fell  mortally  wounded,  when  Chin 
Borkey  ran  across  the  street  and  disappeared  in  the 
Chinese  buildings;  that  Chin  Ping  followed  Eng  and 
attempted  to  shoot  him  after  he  fell,  then  went  away, 
returned  and  again  snapped  his  empty  revolver  at 
Eng's  head.  Chin  Ping  then  ran  across  the  street  to 
the  Chinese  buildings  and  disappeared  within.  The 
oflScers  and  citizens  of  the  town  immediately  sur- 
rounded these  buildings.  The  shooting  took  place  at 
noon;  about  5  o'clock  p.  m.  of  the  same  day  Chin 
Borkey  and  Chin  Ping  with  three  of  their  codefend- 
ants  were  found  beneath  a  trap-door,  in  a  freshly  dug 
pit  underneath  the  bedroom  at  the  rear  of  the  Joss 
House. 

Four  revolvers  were  found  in  the  pit,  three  of  which 
were  fully  loaded  and  the  other  with  all  but  one  of  the 
shells  recently  fired;  also  a  mattress,  quilts,,  a  candle 
and  some  matches.  The  trap-door  was  on  hinges  and 
bolted  from  underneath.  Over  it  was  a  carpet  upon 
which  had  been  placed  a  commode  and  a  sewing- 
machine.  An  empty  revolver  which  appeared  to  have 
been  lately  fired  and  very  recently  dropped  there  was 
found  lying  in  the  snow  in  the  '*shed'*  near  the  alley 
at  the  rear  of  the  building  beneath  which  the  defend- 
ants were  discovered.    The  caliber  of  the  bullets  which 
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had  been  fired  from  the  two  revolvers  corresponded  in 
size  with  the  bullets  which  were  extracted  from  the 
body  of  William  Eng  and  the  ankle  of  Mrs.  George. 

The  court  instructed  the  jury  that  there  was  not 
**  sufficient  evidence  of  a  conspiracy  between  the  de- 
fendant now  on  trial,  Chin  Borkey,  and  the  defendants 
Chong  Bing,  Louie  Moon,  Ah  Sam  and  Ching  Lem,  but 
under  the  evidence  in  this  case  if  a  conspiracy  existed 
to  do  the  acts  charged  in  this  indictment,  it  must  have 
existed  between  the  defendant  now  on  trial,  Chin  Bor- 
key, and  Chin  Ping,*'  and  after  defining  what  consti- 
tutes a  conspiracy  gave  the  following  instruction: 

'  *  In  other  words,  if  William  Eng  was  purposely  and 
maliciously  shot  and  killed  and  the  defendant  CMn 
Borkey  did  the  shooting,  or  if  Chin  Ping  did  the  shoot- 
ing and  Chin  Borkey  was  present,  acting  with  Chin 
Ping  in  doing  the  shooting,  or  was  aiding  and  abetting 
him  therein,  or  if  the  shooting  was  the  result  of  a  con- 
spiracy entered  into  between  the  defendant  Chin  Bor- 
key and  Chin  Ping  for  the  purpose  of  killing  William 
Eng,  then  in  either  event  the  defendant  Chin  Borkey 
would  be  guilty  of  the  crime  charged  in  the  indict- 
ment. ' ' 

The  giving  of  this  instruction  is  assigned  as  error. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Cochran  £  Eberhard,  with  an  oral  argument 
by  Mr.  Colon  R.  Eberhard. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  John  S.  Hodgin,  District  Attorney,  Mr.  George  M. 
Brown,  Attorney  General,  and  Messrs.  Crawford  S 
Eakin,  with  oral  arguments  by  Mr.  Hodgin,  Mr.  Brown 
and  Mr.  Thomas  H.  Crawford. 

01  Or.— «a 


610  State  v.  Chin  Bobkey.  [91  Or. 

JOHNS,  J. — 1.  The  testimony  is  undisputed  that 
while  running  away  William  Eng  received  two  shots  in 
the  back,  either  of  which  would  have  proved  fatal ;  that 
at  the  time  of  the  murder  eight  or  ten  shots  were 
jointly  fired  by  Chin  Borkey  and  Chin  Ping,  and  while 
there  is  no  specific  evidence  that  Chin  Borkey  fired 
either  of  the  fatal  shots,  the  fact  remains  that  he 
opened  fire  and  continued  to  shoot  until  Eng  fell  upon 
the  sidewalk.  It  is  also  undisputed  that  one  empty  re- 
volver recently  fired  was  found  in  the  "shed^*  and 
another  recently  fired  revolver  was  found  in  the  pit; 
that  immediately  after  the  shooting  Chin  Borkey  and 
Chin  Ping  disappeared  within  the  Chinese  buildingb 
and  concealed  themselves  in  the  pit,  which  had  the 
appearance  of  having  been  freshly  dug  and  made 
ready  for  their  hiding,  where  about  five  hours  later 
they  were  found  with  their  codef endants,  and  that  the 
trap-door  leading  into  the  pit  was  bolted  from  under- 
neath and  was  covered  and  concealed  by  a  carpet  upon 
which  furniture  had  been  placed.  Under  such  a  state 
of  facts,  we  think  that  there  was  no  error  in  giving  the 
above  instruction. 

2.  The  defendant  also  complains  of  instructions  13 
and  14,  which  were  given  by  the  court,  and  of  the  re- 
fusal to  give  his  requested  instruction  number  8, 
which,  as  stated  in  tbe  opinion  in  the  Chin  Ping  case, 
is  legally  correct.  Instruction  13  should  be  construed 
together  with  instruction  14  and  when  so  construed 
would  not  mislead  the  jury  or  constitute  prejudicial 
error.  There  are  other  assignments,  which  are  ap- 
parently not  relied  upon  by  the  defendant,  but  the  in- 
structions as  a  whole  clearly  state  the  law  and  the  rec- 
ord shows  that  the  defendant  had  a  fair  and  impartial 
trial.    The  judgment  is  affirmed. 

Affibmbd.    BsHBABiira  Dbnibd. 

Habbis,  J.,  absent. 
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Argaed  at  Pendleton   October  28,  affirmed  December  10,  1918,  rehear- 
ing denied  April  1,  1919. 

STATE  V.  CHING  LEM.* 

(178  Pac.  590.) 

Homicide— BTidemca — Stifflclency. 

1.  Circumstantial  evidence,  together  with  direct  evidence  of  de- 
fendant's flight  and  concealment,  held  sufficient  to  establish  that 
defendant  was  one  of  several  conspiratore  who  planned  deceased's 
murder,  and  to  sustain  a  verdict  of  murder  in  the  second  degree. 

[As  to  necessity  that  circumstantial  evidence  to  convict  of 
crime  must  exclude  every  reasonable  hypothesis  except  guilt  of 
the  defendant,  see  note  in  Ann.  Cas.  1913E,  4^8.] 

Criminal  Law— Ii]atractioii»— Eyidenoe — TUght  and  Ooneealment. 

2.  An  instruction  to  consider  evidence  of  defendant's  flight  and 
concealment  immediately  after  the  murder,  as  bearing  on  the  question 
of  guilt,  held  correct  when  construed  with  a  later  instruction  that 
flight  and  concealment  were  not  alone  sufficient  to  establish  guilt. 

From  Union :  John  W.  Enowles,  Judge. 

In  Banc. 

The  defendant,  Ching  Lem,  was  indicted  jointly  with 
Chin  Ping,  Chin  Borkey,  Chong  Bing,  Louie  Moon  and 
Ah  Sam  by  the  grand  jury  of  Union  County  for  the 
crime  of  murder  in  the  second  degree,  for  the  killing 
of  William  Eng  on  March  13,  1917.  The  indictment 
charges  that  the  defendants  "did  then  and  there,  con- 
spiring and  acting  together,  feloniously,  purposely  and 
maliciously  kill  one  William  Eng  by  then  and  there 
pursuant  to  such  conspiracy  shooting  him,  the  said 
William  Eng,  with  pistols  loaded  with  powder  ^and 
ball.''  The  details  of  the  shooting,  the  time,  place  and 
mftnner,  and  by  whom  Eng  was  killed,  are  fully  set 
forth  in  the  opinions  of  this  court  in  the  cases  of  State 
V.  Chin  Ping,  cunte,  p.  593,  and  State  v.  Chin  Borkey,  re- 
cently decided,  ante,  p.  606.    In  this  case  there  is  no 

^  *  Authorities  passing  on  the  question  as  to  whether  flight  creates  a 
presumption  of  guilt  are  collated  in  a  note  in  89  la.  B.  iL  (N.  8.)  58. 

BXFOBTEB. 
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claim  or  pretense  that  the  defendant  actually  fired 
either  of  the  shots  which  caused  Eng^s  death.  It  is 
claimed  on  behalf  of  the  state  that  the  murder  was  the 
result  of  a  conspiracy  and  that  the  defendant  was  one 
of  the  conspirators.  A  separate  trial  was  had  and  the 
defendant  was  found  guilty  of  murder  in  the  second 
decree.  After  judgment  was  entered  this  appeal  was 
taken. 

There  are  fifteen  different  assignments  of  error,  the 
first  of  which  is  the  refusal  of  the  court  to  grant  a 
change  of  venue,  the  twelfth  is  the  admission  into  evi- 
dence of  plaintiff's  exhibit  number  E-5,  and  the  four- 
teenth is  that  the  trial  court  had  no  jurisdiction  of  the 
crime  committed  or  of  the  defendant.  All  of  such 
assignments  are  decided  adversely  to  the  defendant  in 
the  opinion  of  this  court  in  the  case  of  State  v.  Chin 
Ping.  Other  assignments  are  apparently  waived,  leav- 
ing the  failure  to  direct  the  jury  to  return  a  verdict  in 
favor  of  the  defendant,  the  giving  of  instructions  num- 
ber 13  and  14  upon  the  question  of  flight  and  the  re- 
fusal to  give  defendant's  requested  instruction  num- 
ber 8,  and  the  suflSciency  of  the  indictment  as  the  re- 
maining questions  to  be  decided  on  this  appeal. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Cochrcm  £  Eberhard,  with  an  oral  argument 
by  Mr.  Colon  R.  Eberhard. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  John  8.  Hodgin,  District  Attorney,  Mr.  George  M. 
Brown,  Attorney  General,  and  Messrs.  Crawford  <& 
Eakin,  with  oral  arguments  by  Mr.  Hodgin,  Mr.  Brown 
and  Mr.  Thomas  H.  Crawford. 

JOHNS,  J. — The  vital  question  in  this  case  is 
whether  or  not  there  was  suflScient  evidence  to  sustain 
the  verdict.  It  appears  from  the  record  that  at  about 
12  M.  on  March  13, 1917,  on  one  of  the  principal  streets 
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of  the  City  of  La  Grande,  in  front  of  the  postoffice 
building,  William  Eng  was  purposely  and  deliberately 
killed  by  Chin  Ping  and  Chin  Borkey ;  that  the  murder 
was  the  result  of  a  conspiracy;  that  Chin  Ping  and 
Chin  Borkey  went  to  the  particular  place  from  which 
the  shots  were  fired,  for  the  express  purpose  of  killing 
Eng  when  he  appeared  on  the  scene,  and  that  pursuant 
to  such  conspiracy  they  did  kill  Eng.  There  is  no 
claim  that  this  defendant  committed  any  overt  act  or 
that  he  actually  fired  either  of  the  shots.  It  is  strongly 
contended  by  his  counsel  that  there  is  not  suflScient  evi- 
dence that  the  defendant  conspired  or  acted  with  Chin 
Ping  and  Chin  Borkey  in  the  murder  of  the  deceased  or 
that  the  latter  was  killed  as  the  result  of  a  conspiracy 
to  which  this  defendant  was  a  party. 

The  evidence  shows  that  a  38-caliber  bullet  was  ex- 
tracted from  the  body  of  the  deceased ;  that  a  32-cali- 
ber  bullet  was  taken  from  the  ankle  of  Mrs.  George; 
that  those  shots  were  fired  by  either  Chin  Ping  or  Chin 
Borkey ;  that  immediately  after  the  shooting  all  of  the 
defendants  ran  away  and  disappeared  within  the  Chin- 
ese buildings  adjoining  Adams  Avenue,  where  the 
shooting  took  place ;  that  such  buildings  were  at  once 
surrounded  by  officers  and  numerous  citizens  called  to 
their  assistance ;  that  after  a  diligent  search  during  the 
whole  afternoon,  at  about  5  p.  m.  of  the  same  day  Chin 
Ping,  Chin  Borkey,  Ah  Sam,  Chong  Bing  and  this  de- 
fendant were  discovered  in  a  pit  underneath  a  bed- 
room in  the  rear  of  the  Joss  House,  in  which  were  also 
f oxmd  three  fully  loaded  revolvers  and  another  with  all 
but  one  of  the  shells  fired ;  a  mattress  and  some  quilts. 
There  was  a  trap-door  on  hinges  leading  into  this  pit, 
which  was  securely  fastened  from  below,  and  entrance 
to  the  pit  could  be  made  only  through  this  door,  which 
was  completely  covered  and  concealed  by  a  carpet  upon 
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which  had  been  placed  a  commode  and  a  sewing- 
machine.  There  was  no  evidence  in  the  bedroom  of  the 
existence  of  the  trap-door  or  the  pit  under  it.  It  ap- 
peared from  the  testimony  that  the  tacks  which  had 
been  in  the  carpet  were  recently  removed;  that  the 
trap-door  had  been  recently  cut  in  the  floor  of  the  bed- 
room and  that  the  pit  underneath  the  door  had  been 
freshly  dug. 

Adams  Avenue  is  fifty-six  feet  in  width  and  the  Joss 
House,  the  store  of  Quon  Sing  &  Co.  and  the  Chinese 
laundry  adjoin  and  front  on  that  street,  diagonally 
across  from  the  postoffice  building.  The  map  offered 
in  evidence  shows  that  the  pit  was  in  the  northeast  cor- 
ner of  the  bedroom,  which  was  connected  with  and  in 
the  rear  of  the  Joss  House,  about  one  hundred  and 
seventy-five  feet  from  the  drinking-fountain  in  front 
of  the  postoflSce,  where  the  deceased  fell.  The  evidence 
shows  that  at  and  prior  to  the  time  of  the  shooting 
the  defendant  Chin  Lem  was  standing  on  the  side- 
walk in  front  of  the  Quon  Sing  store,  about  one  him- 
dred  and  thirty-five  feet  from  where  Eng  was  killed; 
that  immediately  after  the  shooting  he  disappeared 
and  was  not  seen  again  until  he  was  discovered  in  the 
pit  with  four  of  his  codefendants. 

No  witness  testified  that  Ching  Lem  was  seen  with  a 
revolver  and  there  is  no  evidence  which  tends  to  show 
that  either  Chin  Ping  or  Chin  Borkey  had  more  than 
one  revolver,  but  there  is  much  significance  in  the  facts 
that  the  defendant  and  four  other  Chinamen,  with  four 
revolvers,  were  found  in  the  pit;  that  three  of  those 
revolvers  were  fully  loaded;  that  there  was  only  one 
shell  remaining  in  the  other  revolver  and  that  another 
pistol,  from  which  all  of  the  shots  had  been  recently 
fired,  was  found  in  a  nearby  shed ;  that  after  William 
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Eng  fell  mortally  wounded  Chin  Ping  returned  and 
snapped  his  empty  revolver  at  the  head  of  the  de- 
ceased. From  such  facts  the  jury  could  infer  that 
Chin  Ping  had  only  one  revolver  and  that  each  China- 
man found  in  the  pit  was  the  owner  of  one  of  the  five 
pistols. 

Jim  Lee  testified  that  at  the  time  of  the  shooting  he 
came  from  Hip  Lee's  store  and  saw  two  Chinamen 
standing  in  front  of  the  Quon  Sing  store,  and  identified 
them  as  the  defendant  Ching  Lem  and  Ah  Sam,  one  of 
the  codef  endants ;  that  Ching  Lem  took  one  or  two  steps 
forward  and  looked  across  to  the  postofBce  towards 
Eng ;  that  he,  Jim  Lee,  had  known  Ching  Lem  for  sev- 
eral years.  Ralph  Winters  testified  that  about  a  min- 
ute after  the  shooting  he  saw  four  Chinamen  '  *  running 
across  this  yard  from  this  wood-shed  to  building 
marked  *  kitchen' '';  that  about  a  minute  later  he  saw 
another  Chinaman  and  they  were  all  running.  Chief 
of  Police  Raybum  testified  that  he  heard  the  shots  and 
with  the  assistance  of  fifteen  or  twenty  citizens  imme- 
diately surrounded  the  Chinese  buildings  so  that  no 
one  could  escape  without  being  seen ;  that  the  pit  above 
referred  to  was  three  feet  deep,  three  feet  wide  and 
seven  or  eight  feet  long;  that  in  one  revolver  there 
were  one  loaded  cartridge  and  five  empty  shells ;  that 
it  was  a  thirty-eight  Colt 's ;  that  in  the  revolver  found 
in  the  shed  there  were  six  empty  shells ;  this  revolver 
was  a  thirty-two-twenty;  and  the  cut  in  the  floor  for 
the  trap-door  was  fresh.  John  Newell  testified  that  at 
the  time  of  the  shooting  he  saw  three  Chinamen  in  front 
of  the  Quon  Sing  store ;  that  they  all  disappeared  im- 
mediately after  the  shooting;  that  they  seemed  to  be 
very  much  excited ;  that  one  was  looking  towards  Eng 
and  another  was  looking  back  towards  the  Chinese 
buildings,  and  that  they  all  disappeared  at  the  same 
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time.  B.  A.  Benham  testified  that  it  appeared  that  the 
tacks  were  freshly  removed  from  the  carpet  above  the 
trap-door  and  that  the  trap-door  was  recently  cut. 
J.  A.  Arbuckle  testified  that  he  was  the  owner  of  the 
Model  Restaurant ;  that  William  Eng  had  been  in  his 
employ  and  came  to  work  about  6  a.  m.  through  the 
rear  of  the  restaurant  and  that  the  witness  Mon  Jet 
was  also  in  his  employ  on  the  same  shift.  Mon  Jet  tes- 
tified that  at  6 :45  a.  m.  three  days  before  Eng  was  killed 
he  saw  the  defendant  Ching  Lem,  Chin  Borkey  and  Ah 
Sam  in  the  alley  at  the  rear  entrance  of  the  Model  Res- 
taurant, where  Eng  would  enter  the  building  and  where 
he  would  be  required  to  go  in  the  discharge  of  his  du- 
ties. J.  C.  Christiansen,  a  policeman,  testified  that  he 
worked  on  the  night  shift ;  that  two  days  before,  about 
5 :40  a.  m.  he  saw  Ching  Lem  and  Chin  Borkey  together 
in  certain  streets  and  alleys.  Ching  Lem  as  a  witness 
in  his  own  behalf  testified  on  cross-examination  that 
the  pit  was  open  when  he  went  in ;  that  he  knew  Chin 
Borkey;  that  together  they  got  a  cup  of  coffee  on  the 
morning  that  they  were  seen  by  Christiansen. 

From  the  facts  that  the  tacks  had  been  recently  re- 
moved from  the  carpet ;  that  the  trap-door  had  lately 
been  cut  in  the  floor ;  that  it  was  covered  and  concealed ; 
that  the  pit  was  freshly  dug;  that  at  the  time  of  the 
shooting  the  defendant  was  seen  standing  on  the  side- 
walk in  front  of  the  store  of  Quon  Sing  &  Co.,  in  an 
excited  state;  that  immediately  after  the  shooting  he 
disappeared  among  the  Chinese  buildings  and  was 
later  found  in  the  pit,  over  which  was  a  trap-door 
bolted  from  underneath;  that  the  pit  was  open  and 
ready  when  he  went  in ;  that  it  was  only  about  forty- 
five  feet  from  where  he  was  standing  on  the  sidewalk ; 
that  there  were  five  Chinamen  hidden  and  concealed  to- 
gether in  the  pit  and  five  revolvers  were  found  in  and 
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near  it,  two  of  which  had  recently  been  fired ;  that  the 
shooting  was  done  by  Chin  Ping  and  Chin  Borkey; 
that  the  defendant  testified  that  he  knew  Chin  Borkey, 
who  actually  did  some  of  the  shooting,  are  evidence  of 
more  than  flight  or  concealment.  The  further  facts  that 
two  days  before  the  shooting  the  defendant  was  seen 
by  the  policeman  with  Chin  Borkey,  about  5:40  a.  m., 
in  the  streets  and  alleys  in  the  immediate  vicinity  of 
the  place  where  the  murder  later  occurred,  and  also  the 
fact  that  the  defendant  was  seen  with  Chin  Borkey 
about  6:45  a.  m.  three  days  previous  to  the  murder, 
lurking  in  the  alley  at  the  rear  entrance  of  the  Model 
Eestaurant,  where  Eng  would  enter  the  building  and 
where  he  would  be  required  to  go  in  the  discharge  of 
his  duties,  with  the  surrounding  circumstances,  are  all 
evidence  tending  to  show  that  there  was  a  conspiracy  to 
kill  William  Eng;  that  he  was  murdered  as  the  result 
of  such  conspiracy  and  that  the  defendant  was  a  party 
to  it 
The  court  gave  its  instruction  number  5  as  follows : 

*'I  instruct  you  that  flight  and  concealment,  inMue- 
diately  after  the  commission  of  a  crime  is  a  circum- 
stance which  you  may  take  into  consideration  in 
determining  the  guilt  or  innocence  of  the  defendant; 
and  if  you  find  from  the  evidence  beyond  a  reasonable 
doubt,  that  immediately  after  the  fatal  shots  were 
fired,  which  killed  William  Eng,  the  defendant  fled  and 
concealed  himself  in  a  pit  under  the  floor  of  an  out- 
building adjacent  to  the  Chinese  quarters,  then  I 
charge  you  that  you  are  at  liberty  to  consider  this  cir- 
cumstance along  with  the  other  evidence,  tending  to 
connect  the  defendant  with  the  commission  of  the 
crime, ' ' 

— and  its  instruction  number  10,  as  follows : 

*'I  instruct  you  that  if  you  find  from  the  evidence 
that  the  defendant  fled  and  concealed  himself,  soon 
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after  the  death  of  the  deceased,  such  flight  or  conceal- 
ment, if  any,  is  not  of  itself,  suflScient  evidence  of  de- 
fendant's guilt,  but  only  a  circumstance  to  be  taken 
into  consideration  by  the  jury,  with  all  the  other  cir- 
cumstances in  the  case.  You  should  consider  along 
with  all  the  other  evidence  in  the  case,  the  pressure 
brought  to  bear  upon  the  defendant  by  the  others,  if 
any,  the  fear  or  fright  of  defendant,  if  any,  and  all  the 
other  circumstances  of  the  case." 

It  will  thus  be  seen  that  the  court  specifically  in- 
structed the  jury  that  flight  or  concealment  alone  was 
*'not  of  itself  suflScient  evidence  of  defendant's  guilt, 
but  only  a  circumstance  to  be  taken  into  consideration 
by  the  jury,  with  all  the  other  circumstances  in  the 
case.'' 

1,  2.  The  jury  found  the  defendant  guilty  and  under 
the  facts  disclosed  by  the  record  we  are  of  the  opin- 
ion that  there  was  suflScient  evidence  to  prove  a  con- 
spiracy to  kill  William  Eng,  and  that  the  defendant 
was  a  party  to  the  conspiracy.  While,  as  stated  in  the 
opinions  in  the  Chin  Ping  and  Chin  Borkey  cases,  the 
court 's  instruction  number  5  is  not  technically  correct, 
and  defendant 's  requested  instruction  number  8,  on  the 
subject  of  flight  and  concealment,  was  legally  correct, 
yet  the  court  did  give  instruction  number  10,  above 
quoted,  and  we  are  of  the  opinion  that  instructions  5 
and  10  should  be  construed  together  and  that  when  so 
construed,  any  technical  error  in  giving  instruction 
number  5  would  be  cured  by  the  giving  of  instruction 
number  10.  The  defendant  had  the  benefit  of  able 
counsel  who  made  a  vigorous  defense,  and  in  its  rul- 
ings during  the  trial  the  court  gave  the  defendant  the 
benefit  of  every  doubt.  There  were  twenty-three  in- 
structions, in  which  the  theory  of  the  defense  was 
fully  and  fairly  submitted  to  the  jury.  Many  circum- 
stances were  developed  in  the  course  of  the  trial  ex- 
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elusive  of  the  question  of  flight  and  concealment  which 
tended  to  show  that  William  Eng  was  killed  as  the  re- 
sult of  a  conspiracy  and  that  the  defendant  was  a  party 
to  the  conspiracy.  After  careful  consideration  of  the 
record  we  are  satisfied  that  the  defendant  had  a  fair 
and  impartial  trial  and  that  the  judgment  of  convic- 
tion should  be  affirmed. 

Affibmbd.    BsHEABiNa  Denied. 
Habbis,  J.y  absent. 


Sabmitted  on  briefs  December  18,  1918,  fiffiriirad  Febrafliry  4,  rebear- 

ing  denied  April  1,  1919. 

SANBORN-CUTTING  CO.  v.  BUTLER. 

(178  Pac.  228,  1719  Pac.  573.) 

Costs — Offer  of  Jadgment— Interest  on  Offer. 

1.  In  fixing  liability  for  costs  under  Section  532,  L.  0.  L.,  wbere 
offer  of  judgment  hae  been  mude,  interest  should  not  be  added  to  the 
amount  of  the  offer  between  its  date  and  the  date  of  judgment,  the 
proper  rule  being  to  measure  the  offer  and  the  judgment  ae  of  the  date 
when  the  offer  was  made. 

Words  and  Fhraees — 'liquidated  Olalms." 

2.  An  account  is  not  liquidated,  even  if  it  appears  that  something 
is  due,  unless  it  appears  how  much  is  due,  and  when  it  is  admitted  that 
one  of  two  specific  sums  ie  due,  but  there  is  a  general  dispute  as  to 
which  is  the  proper  amount,  is  regarded  as  unliquidated. 

Costs — Offer  of  Judgment — ^Interest. 

3.  Where  defendant  made  an  offer  of  judgment  for  $126  and  judg- 
ment was  for  $12fi.70,  plaintiff  is  entitled  to  costs  under  Section  532, 
Lu  O.  L.,  where  it  does  not  appear  what  part  of  the  judgment  was 
for  interest. 

ON  PETITION  FOR  BEHHARING. 

Appeal  and  Brror — ^Presumption— Instructions. 

4.  In  the  absence  of  showing  to  the  contrary,  it  must  be  assumed, 
on  appeal,  that  the  court  correctly  instructed  the  jury  as  to  what  was 
the  only  dispute  between  the  parties. 

Appeal  and  Brror—-Presaniption— Following  Instructions. 

5.  Where  the  verdict  was  for  an  impoeeible  amount,  had  the  jury 
followed  all  tiie  instructions,  it  cannot  be  presumed  that  instruction 
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to  ftUow  interest  whb  followed,  and  that  the  verdict  included  interest, 
thus  rendering  erroneous  allowance  of  coeta  to  plaintiffi  in  yiew  or 
defendants'  offer  of  judgment. 

From  Tillamook :  George  B.  Baglby,  Judge. 

In  Banc. 

On  the  eleventh  day  of  April,  1917,  plaintiff  began  an 
action  to  recover  a  balance  alleged  to  be  due  upon  an 
account,  together  with  interest  thereon  from  an  aver- 
age date.  On  the  twenty-sixth  day  of  the  same  month, 
defendants  served  upon  plaintiff,  and  subsequently 
filed,  an  offer  of  compromise  in  the  following  form : 

**The  defendants  in  the  above-entitled  cause  hereby 
offer  to  allow  judgment  to  be  given  against  them  in 
said  cause  for  the  sum  of  $126.'' 

This  offer  was  not  accepted.  On  the  same  day  an 
answer  was  filed,  admitting  the  original  indebtedness, 
but  denying  that  the  balance  due  was  as  large  as  that 
claimed  by  plaintiff,  and  denying  any  liability  for  in- 
terest thereon.  It  is  then  alleged  that  in  addition  to 
the  payments  for  which  credit  is  allowed  in  the  com- 
plaint, defendant  had  made  a  further  payment  of  $500, 
thereby  reducing  the  debt  to  the  sum  of  $125.85,  and 
no  more. 

A  reply  was  filed,  denying  the  new  matters  set  up  in 
the  answer,  and  on  June  18,  1917,  a  trial  was  had  to 
a  jury,  resulting  in  a  verdict  for  the  plaintiff  in  the 
sum  of  $126.70.  After  the  return  of  the  verdict  the 
defendants  requested  the  court  to  enter  a  judgment 
in  their  favor  for  their  costs  and  disbursements,  when 
entering  judgment  for  plaintiff  upon  the  verdict  This 
was  declined  by  the  court  and  a  judgment  was  entered 
for  plaintiff  for  the  sum  of  $126.70  and  for  its  costs 
and  disbursements  in  the  sum  of  $71.80,  and  defend- 
ants appeal  Apfirmbd. 
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For  appellants  there  was  a  brief  submitted  over  the 
name  of  Mr.  H.  T.  Bqtts. 

For  respondent  there  was  a  brief  prepared  by 
Messrs.  Johnson,  Handley  d  McGrath,  and  Messrs. 
G.  C.  d  A.  G.  Fulton. 

BENSON,  J.— The  bill  of  exceptions  discloses  that 
upon  the  trial  the  court,  pursuant  to  an  agreement  of 
the  parties,  instructed  the  jury  that  whatever  amount 
should  be  found  due  to  plaintiff  should  bear  interest  at 
the  rate  of  6  per  cent  per  annum  from  September  20, 
1915.  The  only  dispute  between  the  parties  was  upon 
the  question  as  to  whether  or  not  the  defendants  were 
entitled  to  an  additional  credit  of  $500,  which  they 
claimed  to  have  paid  by  check.  The  verdict  being  in 
excess  of  the  offer  in  the  sum  of  seventy  cents,  the 
judgment  is  obviously  more  favorable,  unless,  in  the 
comparison,  we  consider  the  interest  which  would  have 
accrued  upon  the  amount  offered,  between  the  date  of 
the  offer  and  the  date  of  the  judgment.  The  defend- 
ant insists  that  in  fixing  liability  for  costs  and  dis- 
bursements, under  the  provisions  of  Section  532, 
L.  0.  L.,  that  such  interest  should  be  added  to  the  offer, 
thereby  making  it,  at  the  date  of  judgment,  slightly 
larger  than  the  amount  of  the  verdict  and  judgment. 
In  support  of  this  doctrine  our  attention  is  called  to 
the  following  authorities :  11  Cyc.  80 ;  Pike  v.  Johnson, 
47  N.  Y.  1 ;  Bathgate  v.  Haskin,  63  N.  Y.  261 ;  Kellogg 
V.  Pierce,  60  Wis.  342  (18  N.  W.  848).  We  are  unable 
to  discover  wherein  any  of  these  cases  support  defend- 
ant's contention.  The  section  of  11  Cyc.  which  is 
cited,  says : 

**  Where  a  claim  in  suit  is  unliquidated  no  interest 
can  be  added  to  the  sum  off ered,  for  the  purpose  of  de- 
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termining  whether  the  judgment  obtained  is  more 
favorable  than  that  offered;  and  in  case  of  a  claim 
which  is  not  unliquidated  the  court,  in  determining 
whether  the  recovery  is  more  favorable  than  the  offer, 
will  reject  the  interest  which  accrued  between  the  time 
of  the  offer  and  the  recovery  of  the  judgment,  and  will 
include  interest  computed  only  to  the  date  of  the 
offer. ' '  ^ 

The  doctrine  thus  expressed  is  adopted  in  Kellogg 
V.  Pierce,  60  Wis.  342  (18  N.  W.  848),  wherein  the  com- 
plaint demanded  $166.15,  and  on  February  21,  1880, 
defendant  offered  to  permit  plaintiff  to  take  judgment 
for  $80,  which  offer  was  refused.  A  judgment  was 
finally  entered  for  $68.87,  with  interest  from  October 
21, 1879,  and  the  opinion  of  the  court  holds,  that  at  the 
time  of  the  offer,  the  principal  sum  specified  in  the 
judgment  could  not  have  amounted  to  $80.  So  far 
then,  as  this  case  is  of  value,  it  teaches  that  in  Wis- 
consin, the  offer  and  the  judgment  are  compared  as  to 
their  value  at  the  date  of  the  offer,  and  seeks  to  deter- 
mine  which  was  then  ''more  favorable*'  to  the  plaintiff. 
This. view  is  perfectly  logical  and  just,  for  it  is  then 
that  the  plaintiff  is  called  upon  to  determine  his  cause 
of  action.  But  this  does  not  tend  to  support  the  the- 
ory that  the  court  should  compute  interest  upon  the 
offer  itself  from  its  date  to  the  date  of  judgment  Par- 
ticularly is  this  true  in  the  case  at  bar,  where  the  record 
gives  us  no  clue  as  to  what  portion  of  the  judgment, 
if  any,  is  interest,  and  what  portion  is  principal. 

The  New  York  case,  Pike  v.  Johnson,  47  N.  T.  1, 
was  one  in  which,  upon  appeal,  the  plaintiff  offered  a 
reduction  of  his  judgment  to  $50,  which  offer  was  de- 
clined. After  a  lapse  of  six  years  the  cause  was  tried 
to  a  jury,  which  returned  a  verdict  of  $50,  but  the 
record  discloses  that  the  jury  in  arriving  at  this  ver- 
dict^  included  $14.74  of  interest,  and  the  court  says : 
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"We  hold  that  the  defendant  was  entitled  to  recover 
costs.  We  hold  that  in  such  a  case  interest  added  by 
a  jury  or  by  the  court  to  the  damages  found  cannot  be 
estimated  in  determining  whether  a  judgment  is  more 
or  less  favorable  to  the  appellant  than  the  offer  of  the 
respondent.  We  do  not  enter  into  any  discussion  of 
the  question/' 

The  case  of  Bathgate  v.  HasJcin,  63  N.  T.  261,  was 
for  the  foreclosure  of  a  mortgage  and  a  personal  defi- 
ciency judgment.  Defendant  pleaded  a  counterclaim 
and  tendered  a  judgment  for  a  specified  sum  which  was 
refused.  Upon  the  trial  there  was  a  decree  of  fore- 
closure and  a  personal  judgment  for  a  sum  less  than 
the  offer,  the  counterclaim  having  been  allowed.  In 
concluding,  the  opinion  says: 

**The  defendants  were  clearly  entitled  to  have  inter- 
est computed  upon  the  amount  of  the  offer  from  the 
time  it  was  made  to  the  date  of  the  judgment.  The 
rule  that  interest  cannot  be  added  to  the  sum  offered 
in  determining  whether  the  judgment  is  more  favor- 
able, is  only  applicable  to  actions  where  the  damages 
are  unliquidated,  and  not  to  a  case  like  this.'* 

1-3.  Johnston  v.  Catlin,  57  N.  T.  652,  was  an  action 
to  recover  for  services  rendered.  Defendant  tendered 
a  judgment  for  $105,  and  six  months  later  there  was  a 
judgment  for  plaintiff  in  the  sum  of  $106,  and  it  was 
held  that  interest  could  not  be  added  to  defendant's 
offer  to  entitle  him  to  costs,  because  it  was  an  unliqui- 
dated claim.  What,  then,  is  six  unliquidated  claim  f 
5  Words  &  Phrases,  4174,  says : 

**A  demand  is  not  liquidated,  even  if  it  appeals  that 
something  is  due,  unless  it  appears  how  much  is  due ; 
and  when  it  is  Q^dmitted  that  one  of  two  specific  sums 
is  due,  but  there  is  a  general  dispute  as  to  which  is  the 
proper  amount,  is  regarded  as  'unliquidated'  within 
the  meaning  of  that  term  as  applied  to  the  subject  of 
aecord  and  satisfaction." 
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THe  same  authority  says  also^  that  ^^a  claim  is  not 
liquidated  when  the  balance  due  is  fairly  disputed." 
And  **a  debt  is  'liquidated'  when  it  appears  that  some- 
thing, and  how  much,  is  due. ' '  Many  authorities  are 
cited  in  support  of  these  definitions  and  applying  such 
test  to  the  claim  in  this  case,  the  New  York  citations 
are  against  the  contention  of  appellant.  In  our  own 
state,  authorities  upon  the  precise  point  appear  to  be 
wanting,  and  the  only  case  in  the  Oregon  Reports  to 
which  our  attention  has  been  called  is  that  of  Ham^ 
mond  V.  Northern  Pac.  JR.  R.  Co.,  23  Or.  157  (31  Pac. 
299).  In  this  case  the  plaintiff  sued  for  a  specified 
sum  and  the  defendant  in  its  answer  admitted  its  lia- 
bility for  the  sum  of  $198.85,  and  offered  to  allow 
plaintiff  to  take  judgment  for  that  amount  with  costs. 
This  offer  was  refused  and  upon  a  trial  the  jury  re- 
turned a  verdict  for  the  plaintiff  in  the  sum  of  $198.85, 
the  exact  amount  of  defendant's  offer.  In  the  course 
of  the  opinion,  Mr.  Chief  Justice  Lord  says : 

**When,  therefore,  in  an  action  to  recover  money, 
the  defendant,  to  put  an  end  to  the  litigation,  offers 
under  Section  520,  to  allow  judgment  to  be  entered 
for  a  sum  specified,  and  the  plaintiff  refuses  to  accept 
it,  and  fails  to  recover  judgment  for  a  sum  more  than 
was  offered  by  the  defendant,  he  is  liable  for  the  costs 
and  disbursements  from  the  time  of  the  service  of  l^e 
offer.'' 

The  question  of  computing  interest  upon  the  offer 
from  its  date  to  the  time  of  judgment  is  not  mentioned. 
But  we  think  that  the  proper  rule  is  to  measure  the 
offer  and  the  judgment  as  of  the  date  when  the  offer 
was  made,  and  since  the  record  gives  no  basis  for  de- 
termining what  the  value  of  the  judgment  may  have 
been  at  that  time,  we  have  no  data  upon  which  to  base 
any  change  in  the  judgment  of  the  lower  court,  and  it 
is  therefore  affirmed.  Avfibhid. 
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Behearlng  denied  April  1,  1919. 

On  Petition  fob  Rehearing. 

(179  Pac.  573.) 

.  In  Banc. 

HARRIS,  J. — Because  of  the  earnestness  displayed 
by  the  defendants  in  their  petition  for  a  rehearing  we 
have  again  examined  the  question  presented  by  the  rec- 
ord; but  we  arrive  at  the  same  conclusion  that  was 
reached  in  the  original  opinion:  Sanbornr-Cutting  Co. 
V.  Butler,  ante,  p.  619  (178  Pac.  228).  The  plaintiff 
corporation  says  in  its  complaint,  which  was  filed  on 
April  11, 1917,  that  between  July  7, 1914,  and  Septem- 
ber 20, 1915,  and  at  the  instance  and  request  of  the  de- 
fendants, who  are  partners,  it  sold  goods  to,  paid  ex- 
penses and  rendered  services  for  the  partnership.  The 
complaint  contains  an  itemized  statement  of  the  several 
items  entering  into  the  account.  The  corporation  al- 
leges that  the  items  are  reasonably  worth  the  respective 
amounts  shown  in  the  statement  and  that  their  ag- 
gregate reasonable  value  is  $1,289.56.  The  corporation 
also  avers  that  it  is  entitled  to  interest  at  the  rate  of 
seven  per  cent  per  annum  from  September  21, 1914,  the 
alleged  average  due  date,  to  September  20, 1915.  The 
plaintiff  alleges  that  no  payments  have  been  made 
except  the  sum  of  $750,  which  was  paid  on  September 
20,  1915. 

The  answer  denies  that  the  plaintiff  is  entitled  to 
interest,  admits  that  between  July  7, 1914,  and  Septem- 
ber 20, 1915,  at  the  request  of  the  partnership,  the  cor- 
poration sold  goods  to,  paid  out  moneys  and  rendered 
services  for  the  partnership  and  that  $1,289.56  is  the 
reasonable  value  of  the  items.  The  partners  also  ad- 
mit in  their  answer  that  $750  was  paid  on  the  account 
on  September  20,  1915 ;  and  they  allege  that  an  addi- 
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tional  sum  of  $500  was  paid  on  August  15, 1915.  The 
corporation  replied  by  denying  that  it  received  $500 
from  the  partnership. 

Thus  it  is  seen  that  by  their  pleadings  the  litigants 
agreed  that  the  corporation  was  entitled  to  a  credit  of 
$1,289.56  and  that  the  partnership  was  entitled  to  a 
credit  of  $750.  The  pleadings  raised  only  two  issues : 
(1)  As  to  the  interest;  and  (2)  as  to  the  $500  payment. 
However,  the  question  of  interest  was  eliminated  from 
the  controversy ;  for  pursuant  to  a  stipulation  entered 
into  by  the  parties — 

**the  court  instructed  the  jury  that  whatever  amount 
was  found  by  the  jury  as  the  balance  owing  by  defend- 
ants to  plaintiff  should  bear  interest  at  the  rate  of  six 
per  cent  per  annum  from  September  20,  1915,  the 
parties,  by  their  respective  counsel,  agreed  that  plain- 
tiff was  entitled  to  receive  interest  on  the  balance  of 
the  account,  whatever  it  might  be,  from  that  date.'' 

The  question  of  interest  having  been  settled,  it  will 
be  seen  that  when  the  cause  was  submitted  to  the 
jury— 

*'the  only  dispute''  as  stated  in  the  bill  of  exceptions, 
*' between  the  parties  was  whether  the  defendants  by 
means  of  a  check  drawn  by  them  in  favor  of  Sanborn 
&  Son,  but  with  the  direction  written  thereon  that  same 
was  to  apply  on  Sanborn-Cutting  account,  the  defend- 
ants claiming  that  Sanborn  &  Son  were  the  agents  of 
the  plaintiff  for  the  purpose  of  receiving  said  pay- 
ment. ' ' 

In  the  original  opinion  Mr.  Justice  Benson,  speat 
ing  for  the  court,  said : 

*'We  think  that  the  proper  rule  is  to  measure  the 
offer  and  the  judgment  as  of  the  date  when  the  offer 
was  made. ' ' 

The  application  of  this  rule  will  accomplish  the  pur- 
pose for  which  the  statute  was  designed.    In  other 
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words,  to  ascertain  whether  the  judgment  is  more 
favorable  than  the  offer  the  judgment  must,  of  course, 
be  compared  with  the  offer;  and  if  the  judgment  in- 
cludes a  principal  sum  and  also  interest  on  that  princi- 
pal sum  computed  from  a  date  prior  to  the  time  of  the 
offer,  then  whatever  interest  accrues  since  the  date  of 
the  offer  and  enters  into  the  judgment  should  be  sub- 
tracted from  the  judgment  and  the  remainder  becomes 
the  amount  which  is  to  be  compared  with  the  offer: 
Schvlte  V.  Lestershire  Boot  &  Shoe  Co.,  88  Hun,  226 
(34  N.  Y.  Supp.  663,  664) ;  TUman  v.  Keane,  1  Abb.  Pr. 
(N.  S.)  (N.  Y.)  23,  27;  Budd  v.  Jackson,  26  How.  Pr. 
(N.  Y.)  398,  400;  Kellogg  v.  Pierce,  60  Wis.  342  (18 
N.  W.  848) ;  15  C.  J.  805. 

It  will  not  be  necessary  to  analyze  the  argument 
made  by  the  petitioners  concerning  the  meaning  of  the 
term  *^ liquidated"  when  used  in  connection  with  the 
allowance  of  interest.  In  the  absence  of  the  stipula- 
tion providing  for  the  allowance  of  interest  the  plain- 
tiff would  not  have  been  entitled  to  interest  from  Sep- 
tember 20,  1915:  Sargent  v.  Amsricam^  Bank  <6  Trust 
Co.,  80  Or.  16,  39  (154  Pac.  759, 156  Pac.  431).  More- 
over, except  for  the  stipulation,  interest  would  have 
been  disallowed  on  the  authority  of  precedents  made 
by  decisions  prior  to  Sargent  v.  Americam^  Bank  d 
Trust  Co.  None  of  the  items,  except  those  for  moneys 
disbursed,  were  liquidated,  within  the  meaning  of  that 
term,  until  the  answer  was  filed.  Adjudications  can 
be  found  in  other  jurisdictions  supporting  the  argu- 
ment that  the  account  sued  upon  should  be  treated  as 
a  claim  which  was  at  all  times  liquidated ;  but  Hawley 
V.  Dawson,  16  Or.  344,  348  (18  Pac.  592),  expresses  the 
opposite  view :  See,  also,  Smith  v.  Turner,  33  Or.  379, 
381  (54  Pac.  166). 
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4.  The  court  instructed  the  jury  that  the  corporation 
was  entitled  to  interest  at  the  rate  of  6  per  cent  per 
annum  from  September  20,  1915.  The  defendants 
contend  therefore  that  we  are  obliged  to  assume  that 
the  jury  followed  the  instructions  of  the  court.  As- 
suming that  the  jury  did  obey  the  directions  of  the 
court  then  a  mathematical  calculation  will  demonstrate 
that  the  jury  found  that  the  principal  sum  owing  from 
the  partnership  to  the  corporation  from  September  20, 
1915,  was  $114.70;  that  this  principal  sum  with  inter- 
est to  April  26, 1917,  the  date  of  the  offer,  amounts  to 
$125.70;  that  this  principal  sum  with  interest  to  May 
7,  1917,  the  date  when  the  court  convened,  comes  to 
$125.90;  and  that,  therefore,  since  the  partnership 
offered  to  compromise  for  $126.00,  the  judgment  ren- 
dered on  June  18, 1917,  after  first  deducting  interest  in 
accordance  with  the  rule,  is  less  than  the  offer,  whether 
the  date  of  the  offer  or  the  date  when  court  con- 
vened is  taken  as  the  proper  time  for  making  the  com- 
parison. The  position  taken  by  the  defendants  would 
be  impregnable  if  no  facts  could  be  considered  except 
those  upon  which  the  partners  base  their  contention. 
But  we  are  bound  to  assume  that  the  court  also  cor- 
rectly instructed  the  jury  that — 

"the  only  dispute  between  the  parties  was  whether 
the  defendants  were  entitled  to  credit  for  a  payment 
of  $500  made  by  the  defendants  by  means  of  a  chedc 
drawn  by  them.  * ' 

5.  It  is  conceded  that  the  corporation  was  entitled 
to  a  credit  of  $1,289.56  and  that  the  defendants  were 
entitled  to  a  credit  of  $750,  leaving  a  balance  of 
$539.56.  If,  then,  the  $500  check  should  be  credited 
to  the  partnership  the  balance  due  on  September  20, 
1915,  was  $39.56;  but  if  the  defendants  were  not  en- 
titled to  be  credited  with  the  check  for  $500  then  their 
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net  indebtedness  on  September  20,  1915,  was  $539.56. 
As  already  stated,  we  must  assume  that  the  court  prop- 
erly instructed  the  jury  concerning  the  contested  $500 
check ;  and  with  this  assumption  in  mind  it  is  obvious 
that  the  jurors  could  not  find  $114.70  as  the  principal 
sum  due  the  plaintiff  on  September  20, 1915,  and  at  the 
same  time  obey  the  instructions  of  the  court.  On  Sep- 
tember 20,  1915,  the  partnership  either  owed  only 
$39.56  or.  $539.56,  depending  upon  whether  the  part- 
nership had  or  had  not  paid  the  additional  $500.  The 
argument  of  the  defendants  involves  the  assumption 
that  the  jurors  found  that  the  defendants  owed  $114.70 
on  September  20,  1915.  This  assumption  necessarily 
involves  an  admission  that  the  jury  declined  to  obey* 
the  instructions  of  the  court.  The  entire  record  of  the 
trial  is  not  before  us ;  but  upon  the  record  presented  to 
us  we  are  confronted  with  a  situation  where  the  jury 
disobeyed  the  instructions  of  the  court  either  by  arbi- 
trarily fixing  $114.70,  an  impossible  amount  under  the 
pleadings,  as  the  principal  sum  due  on  September  20, 
1915,  and  then  calculating  interest  on  that  sum  to 
June  18,  1917,  or  by  arbitrarily  fiixing  $126.70  without 
interest  as  the  amount  due,  or  by  taking  the  amount  of 
the  offer,  after  having  been  made  acquainted  in  some 
manner  with  the  offer,  and  then  adding  70  cents  to  that 
amount  for  the  purpose  of  compelling  the  defendants 
to  pay  the  costs  and  disbursements.  Each  of  the 
three  suppositions  involves  a  failure  of  the  jury  to  obey 
an  instruction  of  the  court.  It  is  impossible  for  us  to 
ascertain  how  the  jurors  arrived  at  their  verdict  and 
therefore  we  repeat  what  we  said  in  the  original  opin- 
ion: 

*  *  The  record  gives  no  clue  as  to  what  portion  of  the 
judgment,  if  any,  is  interest,  and  what  portion  is  prin- 
dpal.*' 
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If  the  verdict  returned  by  the  jury  squared  with  the 
only  issue  made  by  the  pleadings  and  with  all  the  in- 
structions given  by  the  court  then  we  would  be  able  to 
determine  exactly  how  much  interest  entered  into  the 
verdict  and  how  much  interest  should  be  deducted  from 
the  judgment  for  the  purpose  of  comparing  it  with  the 
oflFer.  On  the  record  as  it  comes  to  us  we  have  no 
alternative  other  than  to  deny  the  petition  for  a  rehear- 
ing and  to  confirm  the  conclusion  reached  by  the  trial 
court. 

We  adhere  to  the  original  opinion. 

Affibmed.    Beheabing  Denied. 


Argued  November  20,  1918,  affirmed  February  11,  rebearing  denied 

April  1,  1W9. 

HODSON-FEENAUGHTY  CO.  v.    COAST  CUL- 

VEET  &  FLUME  CO. 

(178  Pac.  382.) 

Principal  and  Agent^-Cantracta — OonunlsslonB. 

1.  A  contract  giving  plaintiff  an  exclusive  eales  agency  witb  ex- 
ceptions held  to  entitle  plaintiff  to  commissions  on  sales  made  by 
defendant  direct  to  the  trade  unless  the  sales  fell  within  the  excep- 
tions. 

[As  to  general  value  respecting  the  authority  of  agente,  see 
note  in  16  Am.  St.  Bep.  493.] 

Principal  and  Agent— Contracts— ^Constmction  by  Parties. 

2.  Where  defendant  acquiesced  in  plaintiff's  claim  to  eommiseions 
on  pales  made  by  defendant  direct  to  the  trade,  heldy  that  the  contract 
giving  plaintiff  an  exclusive  sales  agency  with  exceptions  should  be 
confrtrued  entitling  plaintiff  to  such  commissions. 

Contract»—CoiDstructlon— Divisible  Contracta 

3.  Whether  a  contract  is  entire  or  severable  is  a  question  of  inten- 
tion to  be  determined  from  the  language  used  and  the  subject  matter. 

Principal  and  Agent— Contracts — Commlflsions. 

4.  A  contract  giving  plaintiff  an  exclusive  sales  ageney  with  ex- 
ceptions held  tq  entitle  plaintiff  to  commissions  on  sales  made  by 
defendant  direct,  though  plaintiff  did  not  prove  complete  performaneo 
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of  the  contract  which  required  plaintiff  to  canvass  the  trade,  where 
the  direct  eal-es  were  not  made  to  customers  whom  plaintiff  failed  to 
canvass  and  did  not  fall  within  the  exceptions. 

ON  PETITION  K>B  BEHEAEING. 

Trial — ^mstractioiui — ^Bequests — AppUcabUity  to  Jbsojbb, 

5.  No  claim  being  made  hy  plaintiff  for  commissions  on  account  of 
orders  taken  by  it,  but  the  only  claim  being  by  defendant  for  dam- 
ages because  they  were  not  delivered  to  it  to  fill,  there  was  no  error 
in  refusing  defendant's  requested  instruction  that  plaintiff  was  not 
entitled  to  commissions  thereon,  and  giving,  instead,  one  merely  as  to 
defendant's  right  to  damages. 

Principal  toad  Agent— Tazminatlon  of  Agency— SnbBequent  Daty  of 
Agent. 

6.  I>efendant,  on  termination,  by  limitation,  of  plaintiff's  agency, 
having  written  that  it  was  not  then  in  a  position  to  renew  it^  but 
would  try  to  fill  all  orders  sent,  there  was  no  contract,  and  plaintiff 
was  under  no  duty  to  send  it  any  orders  thereafter  taken  by  plaintiff. 

From  Multnomah :  Bobebt  Gt.  Mobbow,  Judge. 

Department  !• 

The  defendant  appealed  from  a  judgment  obtained 
by  the  plaintiff.  Each  of  the  litigants  is  a  corpora- 
tion. During  the  years  1914  and  1915  certain  sales  of 
culverts  were  made  upon  which  commissions  are 
claimed  by  the  plaintiff ;  the  defendant  denies  liability 
for  commissions;  and  hence  this  lawsuit.  In  1901  a 
corporation  known  as  Beall  &  Company  was  organized 
for  the  purpose  of  dealing  in  road  machinery  and 
other  equipment  used  in  road  work.  In  1903  or  1904 
the  company  ''started  in'*  to  sell  culverts.  The  .com- 
pany sent  out  circulars  and  also  maintained  a  corps 
of  traveling  salesmen  who  regularly  visited  county  and 
city  oflScers  and  other  users  of  culverts. 

The  Coast  Culvert  &  Flume  Company  manufactured 
culverts.  The  defendant  was  not  created  until  after 
the  organization  of  Beall  &  Company.  John  S.  Beall, 
who  owned  a  controlling  interest  in  and  was  the  man- 
ager of  Beall  &  Company,  acquired  a  controlling  inter- 
est in  the  Coast  Culvert  &  Flume  Company.    Beall  & 
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Company  acted  as  selling  agent  for  the  Coast  Culvert 
&  Flume  Company  from  the  time  of  the  creation  of 
the  latter  and  hence  the  Coast  Culvert  &  Flume  Com- 
pany did  not  '*have  any  traveling  salesmen  or  agents 
out  through  the  state  or  territory, '  *  although  the  man- 
ager of  the  company  *'went  out  now  and  then  on 
deals/'  On  July  1,  1912,  the  Coast  Culvert  &  Flume 
Company,  as  party  of  the  first  part,  and  Beall  &  Com- 
pany, as  party  of  the  second  part,  entered  into  a  writ- 
ten agreement,  which  in  so  far  as  it  is  material  here, 
reads  as  follows : 

**The  party  of  the  first  part  does  by  these  presents 
grant  unto  the  party  of  the  second  part  the  exclusive 
selling  agency  in  the  states  of  Oregon,  Washington  and 
Idaho  on  all  styles  of  culvert  and  fluming  manufactured 
by  the  first  party  from  this  date  until  July  1st,  1913, 
on  the  conditions  herein  named,  to  be  kept  and  per- 
formed. 

**The  party  of  the  second  part  agrees  to  accept  the 
said  selling  agency  and  work  the  trade  in  a  good  and 
business-like  manner  to  the  best  of  its  ability,  on  the 
terms  and  conditions  named  in  this  contract.  *  * 

*'  •  •  All  sales  made  by  the  party  of  the  second 
part  shall  be  subject  to  the  approval  and  acceptance  of 
the  party  of  the  first  part. 

* '  The  party  of  the  first  part  is  to  render  the  party  of 
the  second  part  all  the  assistance  in  its  power  in  help- 
ing further  the  sale  of  its  products  by  the  second  party. 

' '  The  party  of  the  first  part  shall  pay  to  the  party 
of  the  second  part  its.  full  commissions  on  all  orders 
that  are  received  by  the  party  of  the  first  part  for  cul- 
vert and  fluming  from  anyone  in  the  states  of  Oregon, 
Washington  and  Idaho,  whether  the  sales  are  made  di- 
rectly or  not  by  the  second  party,  and  the  books  of 
the  party  of  the  first  part  pertaining  to  sales  in  the 
above  named  territory,  are  to  be  subject  to  the  inspec- 
tion of  the  second  party  or  its  representatives  any  time 
they  desire  it. 


Apr.  19.]    Hodson-Peenaughty  Co.  v.  Coast  C.  &  P.  Co.    633 

* '  The  party  of  the  first  part  shall  send  to  the  party 
of  the  second  part  a  written  memorandum  for  all  or- 
ders for  culvert  and  fluming  that  are  sent  in  direct 
from  customers  in  Oregon,  Washington  and  Idaho, 
stating  on  such  memorandums  the  name  of  the  custo- 
mer, the  shipping  point,  with  an  itemized  list  of  the 
goods  purchased. 

**The  party  of  the  first  part  shall  furnish  to  the 
party  of  the  second  part  an  exact  duplicate  of  each  in- 
voice for  all  culvert  and  fluming  shipped  to  parties  in 
Oregon,  Washington  and  Idaho  as  soon  as  the  ship- 
ment is  made,  with  the  second  party's  commission 
noted  in  plain  figures  on  the  bottom  of  each  duplicate 
invoice. 

*'A11  commissions  on  sales  made  by  the  second  party 
shall  be  due  and  payable  to  the  second  party  by  the 
first  party  on  the  first  of  each  month  after  the  first 
party  has  received  pay  from  the  purchasers  and  the 
first  party  is  to  render  the  second  party  an  itemized 
list  of  all  collections  accompanied  by  check  the  first  of 
each  month. 

''Should  Beall  &  Comprny  call  on  the  Coast  Culvert 
&  Flume  Company  to  go  out  and  assist  in  making  sales, 
Beall  &  Company  are  to  pay  all  expenses. 

**The  party  of  the  first  part  is  to  use  due  diligence 
in  making  collections  for  all  culvert  and  fluming  sold  in 
Oregon,  Washington  and  Idaho  promptly  on  its  due 
date,  and  to  keep  the  second  party  advised  of  all  bills 
that  are  unpaid  and  thirty  days  past  due. 

''Should  the  party  of  the  second  part  find  it  abso- 
lutely necessary  in  order  to  meet  legitimate  competi- 
tion at  any  time  to  vary  from  the  prices  named  in  this 
contract,  it  is  to  advise  them  of  the  conditions  that  ex- 
ist and  the  prices  necessary  to  quote  in  order  to  get  the 
business,  and  if  it  is  found  advisable  by  both  the  party 
of  the  first  part  and  the  party  of  the  second  part  to 
make  the  concession  to  get  the  order,  the  concessions 
made  are  to  be  borne  equally  by  the  party  of  the  first 
part  and  the  party  of  the  second  part.'* 
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Although  this  agreement,  which  has  just  been  quoted, 
was  primarily  intended  to  cover  a  period  of  one  year 
ending  on  July  1,  1913,  nevertheless  upon  the  expira- 
tion of  the  year  the  parties  continued  to  act  under  it 
until  July  1,  1914. 

On  January  19,  1914,  John  S.  Beall  and  his  brother 
sold  all  their  stock  in  Beall  &  Company  to  C.  W.  Hod- 
son,  W.  0.  Feenaughty  and  E.  L.  Thompson ;  and  from 
the  time  of  such  sale  the  business  of  this  corporation 
was  managed  by  its  principal  officers  C.  W.  Hodson 
and  W.  0.  Feenaughty.  John  S.  Beall  did  not  sell  any 
of  his  stock  in  the  Coast  Culvert  &  Flume  Company 
and  there  is  evidence  to  the  effect  that  the  business  of 
that  corporation  was  conducted  in  accordance  with  his 
directions  and  management.  On  March  13,  1914,  the 
corporate  name  of  the  plaintiff  was  changed  from 
Beall  &  Company  to  Hodson-Feenaughty  Company. 

About  July  1,  1914,  the  parties  commenced  to  nego- 
tiate for  a  new  contract  and  these  negotiations  re- 
sulted in  an  agreement  in  the  form  of  a  letter  which 
is  dated  August  17, 1914,  and  was  written  by  the  Coast 
Culvert  &  Flume  Company  through  John  S.  Beall, 
its  president,  and  through  its  secretary  to  Hodson- 
Feenaughty  Company.  The  plaintiff  indorsed  its  ac- 
ceptance upon  the  letter.  The  material  part  of  this 
written  contract  is  as  follows : 

*' Hodson-Feenaughty  Company, 

''Portland,  Oregon. 
* '  Gentlemen : 

''First:  We  will  give  you  the  exclusive  selling  agency 
in  the  states  of  Oregon,  Idaho  and  such  parts  of  Wash- 
ington as  we  supply,  for  the  Riveted,  Flat  Bottom,  and 
Foster  Nestable  Corrugated  iron  culvert  made  by  us, 
for  a  period  of  one  year  from  July  1st,  1914,  (excepting 
counties  noted  in  paragraph  No.  ten,  cities,  towns, 
new  railroads  and  irrigation  projects,  which  trade  we 
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retain  the  right  to  solicit  and  sell  in  conjunction  with 
you)  upon  the  following  conditions : 

* '  Second :  Ton  to  work  the  trade  in  a  first-class  busi- 
nesslike manner,  by  having  sufficient  number  of  good 
salesmen  who  are  well  informed  in  culverts  (especially 
American  Ingot  Iron)  to  thoroughly  work  the  trade 
and  call  on  all  users  of  culvert  regularly  and  often ;  to 
keep  the  trade  thoroughly  circularized  with  printed 
matter  furnished  by  us,  and  by  doing  everything  else 
in  your  power  consistent  with  good  business  to  keep 
the  superiority  of  American  Ingot  Iron  culvert  prop- 
erly before  culvert  users. 

*' Third:  You  are  to  keep  us  fully  advised  in  writ- 
ing of  all  prospective  customers  for  culvert  who  may 
desire  to  purchase  in  the  future,  so  that  we  may  assist 
you  in  keeping  the  goods  properly  before  them. 

*' Fourth:  Should  you  come  into  competition  with 
corrugated  culvert  offered  from  other  sources,  you  are 
to  advise  us  in  ample  time  before  an  order  is  lost,  when 
we  will,  if  possible  and  you  so  desire,  send  a  special 
salesman  to  assist  your  salesman  in  making  such  sale ; 
you  to  pay  the  salary  and  other  expenses  of  our  special 
salesman  in  such  effort.  Should  it  become  necessary 
to  make  a  concession  in  price  to  effect  a  sale,  such  con- 
cession to  be  borne  equally  between  us,  should  we  ac- 
cept the  order,  we  to  have  the  privilege  of  declining  to 
fill  orders  taken  by  you  at  prices  below  those  provided 
in  our  regular  price  lists.  No  concession  to  be  made  on 
American  Ingot  Iron  culverts  without  our  approval. 
Should  our  salesmen  originate  culvert  orders  from  any 
of  your  customers  when  your  salesmen  are  not  on  the 
ground,  we  are  to  have  one-half  of  your  regular  com- 
mission as  compensation  of  such  sales. 

' '  Fifth :  You  are  to  guarantee  the  legality  of  all  or- 
ders taken  by  you  and  sent  to  us  from  municipalities, 
and  are  to  guarantee  payment  for  all  orders  from  indi- 
viduals or  contractors  sent  us  by  you,  on  which  the 
credit  risk  is  not  satisfactory  to  us.  Before  filling 
such  orders  we  are  to  advise  you  by  telephone  and  con- 
firm our  objections  in  writing,  and  are  to  obtain  your 
written  authority  for  shipment  before  this  clause  be* 
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comes  effective.  In  such  cases  the  guarantee  is  to  be 
made  good  by  you  to  us,  not  later  than  three  months 
after  the  date  the  account  becomes  delinquent,  with  7% 
interest  after  said  three  months.  *  * 

''Eighth:  Duplicate  invoices  with  your  commission 
noted  on  same  will  be  sent  to  you  covering  all  sales 
made  within  your  territory  on  which  commissions 
would  be  due  you,  including  orders  received  direct  by 
us,  except  as  provided  in  paragraphs  one  and  ten 
thereof. 

** Ninth:  Your  commissions  are  due  and  payable  on 
the  first  of  the  month  after  we  have  received  full  set- 
tlement, payment  to  be  made  to  you  in  the  same  manner 
as  received  by  us. 

*' Tenth:  Should  you  lose  the  trade  of  established 
customers  to  a  competitor,  or  be  unable  to  close  a  sale, 
we  are  to  have  the  privilege  of  taking  over  such  custo- 
mers as  our  own  prospects  and  solicit  them  in  our  own 
way  without  being  liable  to  you  for  commissions  on 
such  sales  as  we  make  to  them.  We  will  try  to  keep 
you  advised  in  writing  of  such  customers  so  as  to 
avoid  conflict  between  our  salesmen  and  yours;  but 
should  your  salesmen  secure  orders,  at  prices  and 
terms  satisfactory  to  us,  which  would  belong  to  us 
under  the  above  clause,  you  will  be  entitled  to  your 
regular  commission  on  such  sales.  *  * 

''Twelfth:  We  will  render  you  all  reasonable 
friendly  assistance  in  helping  you  make  sales ;  you  are 
to  render  us  all  reasonable  aid  in  helping  us  to  make 
collections  on  sales  made  by  you,  and  endeavor  to  see 
that  customers  thoroughly  understand  installation  of 
culverts  according  to  our  printed  instructions,  and  to 
furnish  us  information,  photographs,  etc.,  such  as  you 
can  obtain,  showing  faulty  design  or  installation  of 
concrete,  terracotta  and  other  culverts  found  in  your 
territory. ' ' 

For  convenience  the  agreement  dated  July  1,  1912, 
will  be  referred  to  as  exhibit  "A"  and  the  contract 
entered  into  on  August  17,  1914,  will  be  designated  as 
exhibit  **B/'    The  controversy  relates  to  sales  of  cul- 
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verts  made  to  Wahkiakum  County  in  Washington,  and 
to  the  counties  of  Grant,  Crook,  Malheur,  Gilliam, 
Yamhill  and  Wallowa  in  Oregon  and  also  to  sales  made 
by  the  Poison  Implement  Company  of  Seattle  of  cul- 
verts on  consignment.  On  March  30,  1914,  culverts 
valued  at  $190  were  sold  to  Grant  County.  Between 
January  1,  1914,  and  June  30,  1914,  the  Poison  Imple- 
ment Company  made  sales  amounting  to  $1,806.93. 

The  plaintiff  alleges  and  the  defendant  concedes  that 
between  July  1, 1914,  and  June  30, 1915,  the  following 
sales  were  made :  On  August  18, 1914,  to  Crook  County, 
$3,428 ;  on  August  27,  1914,  to  Crook  County,  $3,428 ; 
in  February  or  March,  1915,  to  Malheur  County, 
$2,048 ;  on  March  27, 1915,  to  Gilliam  County,  $150 ;  on 
May  1,  1915,  to  Yamhill  County,  $414.60;  in  April, 
1915,  to  Wahkiakum  County,  $470.28  and  $979.52. 
During  the  period  commencing  with  July  1,  1914,  and 
ending  June  30, 1915,  the  sales  made  by  the  Poison  Im- 
plement Company  of  culverts  kept  on  consignment  ag- 
gregated $1,721.  In  addition  to  the  admitted  sales  the 
plaintiff  claims  that  sales  of  culverts  were  made  as 
follows :  On  March  30, 1915,  to  Yamhill  County,  $78.72 ; 
on  April  15, 1915,  to  Yamhill  County,  $102.84 ;  on  April 
18,  1915,  to  Wallowa  County,  $408.24;  on  April  19, 
1915,  to  Wallowa  County,  $89.78;  and  on  April  27, 
1915,  to  Wallowa  County,  $1,033.34. 

The  complaint  embraces  two  causes  of  action.  The 
first  cause  of  action  includes  the  sale  made  to  Grant 
County  and  the  sales  made  by  the  Poison  Implement 
Company  prior  to  June  30,  1914.  The  second  cause 
of  action  includes  the  sales  made  by  the  Poison  Imple- 
ment Company  from  July  1, 1914,  to  June  30, 1915,  the 
admitted  sales  to  the  counties  of  Crook,  Malheur,  Gill- 
iam, Yamhill  and  Wahkiakum,  and  also  the  alleged 
sales  to  the  counties  of  Yamhill  and  Wallowa.    The 
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first  cause  of  action  is  introduced  with  recitals  con- 
cerning the  corporate  capacity  of  the  parties,  the 
change  of  the  name  of  the  plaintiff  and  the  execution 
of  exhibit  **A'';  and  then  follow  three  paragraphs, 
the  first  of  which  relates  to  the  sale  to  Grant  County, 
the  second  refers  to  the  agreement  between  the  plain- 
tiff and  the  defendant  concerning  the  consignment  of 
culverts  to  Poison  Implement  Company  and  the  third 
tells  about  the  sales  made  by  the  Poison  Implement 
Company  during  the  period  commencing  with  January 
1,  1914,  and  ending  June  30,  1914.  The  paragraph 
which  deals  with  the  sale  to  Grant  County  reads  as 
follows : 

*  *  That  in  pursuance  of  said  contract,  and  in  conform- 
ity therewith,  there  was  sold  on  the  30th  day  of  March, 

1914,  a  quantity  of  16-gauge  Nestable  American  Ingot 
Iron  culvert,  for  defendant,  to  Grant  County,  Oregon, 
in  the  amount  of  one  hundred  ninety  dollars  ($190.00), 
upon  which,  under  the  terms  of  said  agreement  be- 
tween plaintiff  and  defendant,  plaintiff  was  entitled  to 
a  commission  of  fifteen  per  cent  (15%),  amounting  to 
twenty-eight  and  50/100  dollars  ($28.50) ;  which  said 
sum  of  one  hundred  ninety  dollars  ($190.00)  was  paid 
to  defendant  on  or  about  the  25th  day  of  April,  1914, 
by  Grant  County;  but  defendant  has  failed,  neglected 
and  refused  to  pay  plaintiff  the  said  commission  of 
twenty-eight  and  50/100  dollars  ($28.50),  or  any  part 
thereof. '  * 

That  portion  of  the  complaint  which  deals  with  the 
second  cause  of  action  opens  with  an  account  of  the  ex- 
ecution of  exhibit  '*B''  and  then  the  plaintiff  gives  a 
detailed  statement  of  the  sales  which  are  alleged  to 
have  been  made  between  July  1,  1914,  and  June  30, 

1915,  to  the  counties  of  Crook,  Malheur,  Gilliam,  Yam- 
hill, Wallowa  and  Wahkiakum  and  the  sales  made  by 
the  Poison  Implement  Company.    Each  sale  is  treated 
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of  in  a  separate  paragraph.  The  following  para- 
graph which  relates  to  one  of  the  two  sales  to  Crook 
County  exemplifies  the  remaining  paragraphs  dealing 
with  the  other  sales : 

*'That  in  pursuance  of  said  contract  so  made  be- 
tween plaintiflF  and  defendant,  and  in  conformity  there- 
with, there  was  sold  on  the  18th  day  of  August,  1914,  to 
Crook  County,  Oregon,  a  quantity  of  Armco  American 
Ingot  Iron,  14  and  16-gauge,  riveted  culvert,  furnished 
by  defendant,  amounting,  to  the  sum  of  thirty-four 
hundred  twenty-eight  dollars  ($3,428.00) ;  upon  which 
said  sale  plaintiff  was  then  and  there  entitled  to  a 
commission  of  eight  hundred  fifty-seven  dollars 
($857.00),  and  which  said  sum  of  thirty-four  hundred 
twenty-eight  dollars  ($3,428.00)  was  paid  by  said 
Crook  County  to  defendant,  on  the  18th  day  of  Sep- 
tember, 1914 ;  that  defendant  has  not  paid  plaintiff  said 
sum  of  eight  hundred  fifty-seven  dollars  ($857.00),  or 
any  part  thereof. ' ' 

The  complaint  concludes  with  a  demand  for  judg- 
ment for  commissions  aggregating  $3,617.79. 

It  is  conceded  by  the  defendant  that  the  plaintifiF  is 
entitled  to  commissions  on  the  sales  made  by  the  Poi- 
son Implement  Company  and  that  the  plaintiff  is  en- 
titled to  a  commission  of  12%  per  cent  on  sales  made  in 
January  and  February  of  1914 ;  but  the  defendant  con- 
tends that  on  all  the  remaining  sales  made  by  the  Pol- 
son  Implement  Company  the  plaintiff  is  only  entitled 
to  a  10  per  cent  commission.  As  already  stated  the 
answer  denies  that  any  sales  were  made  to  Wallowa 
County  and  there  is  also  a  denial  of  two  of  the  three 
sales  which  the  plaintiff  claims  were  made  to  Yamhill 
County.  Besides  the  denials  this  pleading  contains 
three  further  and  separate  answers  and  defenses  of 
which  the  first  is  purely  defensive  while  the  second  and 
third  are  counterclaims.    The  first  further  and  sepa- 
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rate   answer  contains   the   following   comprehensive 
averment : 

*  *  The  plaintiff  failed  to  comply  with  the  terms  of  said 
contract  and  grossly  neglected  and  willfully  failed  to 
work  the  trade  in  a  first-class,  good  or  business-like 
manner,  and  grossly  failed  and  willfully  neglected  to 
have  a  sufficient  number  of  good  or  competent  sales- 
men or  men  who  were  reasonably  well  informed  in  cul- 
verts to  work  the  trade  thoroughly  or  otherwise,  or 
to  call  on  the  users  of  culverts  regularly  or  often  or  at 
all,  and  grossly  failed  and  neglected  to  keep  the  trade 
properly  or  thoroughly  circularized  with  printed  mat- 
ter, as  agreed  in  said  contract,  or  otherwise,  and  plain- 
tiff neglected  and  failed  to  perform  any  of  the 
agreements  to  be  kept  and  performed  by  it  under  said 
contract,  and  particularly  failed  to  keep  the  agreements 
set  forth  in  Section  Two  of  said  contract,  but  on  the 
contrary,  in  violation  of  the  terms  of  said  contract, 
plaintiff  engaged  salesmen  who  were  not  good  sales- 
men and  who  were  not  well  or  otherwise  informed  in 
the  sale  of  culverts,  especially  culverts  made  of  Amer- 
ican Ingot  Iron,  and  that  said  salesmen  so  employed 
by  plaintiff  worked  the  trade  in  a  careless  and  unbusi- 
nesslike manner  and  said  salesmen  did  not  call  on  the 
users  of  culvert  in  the  territory  for  which  it  had  said 
selling  agency,  regularly  or  often,  but  neglected  the 
sale  of  said  culverts  and  thereby  permitted  the  defend- 
ant's business  to  become  neglected  and  impaired,  and 
the  plaintiff  jmrticularly  willfully  failed  and  grossly 
neglected  to  work  the  trade  for  the  sale  of  culverts  in 
and  with  the  counties  of  Crook,  Malheur,  Gilliam,  and 
Yamhill,  in  the  State  of  Oregon. ' ' 

The  remainder  of  this  further  and  separate  defense 
deals  with  the  admitted  sales;  and  the  defendant's  ver- 
sion of  each  of  these  sales  is  given  in  a  separate  para- 
graph. The  defendant's  story  of  one  of  the  sales  to 
Crook  County  illustrates  the  other  paragraphs  which 
deal  with  the  other  admitted  sales.  The  Coast  Culvert 
&  Flume  Company  alleges : 
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*'That  during  the  summer  of  1914,  Crook  County,  in 
the  State  of  Oregon,  was  desirous  of  purchasing  a  large 
quantity  of  culvert  amounting  to  over  $3,000,  of  which 
fact  plaintiff  was  well  advised,  and  that  at  said  time 
plaintiff  negligently  failed  to  work  the  trade  for  the 
sale  of  culvert  in  and  with  said  Orook  County  either 
in  a  first-class  or  business-like  manner,  and  negligently 
failed  to  have  a  good  or  competent  salesman  to  solicit 
the  trade  of  said  county  for  the  purchase  of  said  cul- 
vert, and  at  said  time  plaintiff  failed  to  sell  to  said 
county  any  culvert,  although  said  county  was  desirous 
of  purchasing  a  large  amount  of  culvert,  and  of  the  cul- 
vert manufactured  by  the  defendants  herein,  and  for 
the  sale  of  which  plaintiff  had  the  agency  under  said 
contract;  that  after  the  plaintiff  had  failed  and  neg- 
lected to  secure  the  trade  of  said  Crook  County,  and 
had  failed  and  neglected  to  sell  to  said  county  said 
large  amount  or  any  culvert  manufactured  by  the  de- 
fendant, the  defendant  herein,  about  the  eighteenth 
day  of  August,  1914,  by  the  exercise  of  reasonable  busi- 
ness salesmanship,  sold  to  said  Crook  County  a  quan- 
tity of  ^culvert  made  by  the  defendant  of  said  Ameri- 
can Ingot  Iron,  amounting  to  $3,428.00,  upon  the  same 
terms  and  conditions  upon  which  the  plaintiff  was  au- 
thorized to  sell  the  same,  and  that  said  sale  was  so 
made  by  the  defendant  when  and  after  the  plaintiff 
was  unable  to  make  a  sale  to  said  Crook  County ;  that 
said  sale  is  the  same  transaction  of  which  the  plaintiff 
complains  in  paragraph  III  of  its  second  cause  of 
action  in  its  Amended  Complaint. '* 

The  counterclaim  pleaded  in  the  second  further  and 
separate  answer  embraces  three  items:  one  relating  to 
Yamhill  County,  one  to  Malheur  and  the  third  to  Har^ 
ney  County.  The  defendant  alleges  that  the  county 
judge  and  the  county  conamissioners  of  Yamhill  County 
visited  Portland  for  the  purpose  of  purchasing  cul- 
verts manufactured  by  defendant,  but  that  on  account 
of  the  plaintiff's  failure  to  have  a  competent  salesman 
to  wait  upon  the  representatives  of  the  county  and  on 
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account  of  the  neglect  of  the  plaintiff  to  nse  ordinary 
business  salesmanship  in  soliciting  the  purchasers  of 
culverts,  Yamhill  County  failed  to  purchase  any  cul- 
verts manufactured  by  defendant,  but  purchased  cul- 
verts from  a  competitor;  and  that  by  reason  of  the 
failure  of  the  plaintiff  to  make  this  sale  to  Yamhill 
County  the  defendant  lost  profits  and  was  damaged  in 
the  sum  of  $500. 

The  defendant  further  avers  that  negotiations  for  a 
new  contract  were  carried  on  between  the  parties  from 
July  1,  1915,  until  September  12,  1915,  and  that  dur- 
ing the  pendency  of  these  negotiations  the  plaintiff 
continued  to  act  as  the  selling  agent  of  the  defendant 
*' pursuant  to  the  terms"  of  exhibit  ''B."  The  de- 
fendant says  that  in  August,  1915,  Malheur  County, 
through  its  proper  officers,  gave  the  plaintiff  an  order 
for  culverts  amounting  to  $2,153,  and  that  in  August, 
1915,  Harney  County,  through  its  proper  officers,  gave 
the  plaintiff  an  order  for  culverts  amounting  to  ^2,153 ; 
that  both  orders  contemplated  the  delivery  of  culverts 
manufactured  by  the  defendant;  that  plaintiff  filled 
both  orders  by  delivering  **  culvert  other  than  that 
manufactured  by  defendant'*  to  the  damage  of  the  de- 
fendant in  the  sum  of  $1,059.56,  the  amount  of  the 
profits  which  defendant  would  have  made. 

The  third  further  and  separate  answer,  being  the 
second  counterclaim,  proceeds  upon  the  theory  that 
on  June  14,  1914,  the  defendant  sold  culverts,  valued 
at  $3,978.80,  to  Crook  County  and  that  the  auditing 
department  of  the  defendant  acting  under  the  alleged 
erroneous  belief  that  exhibit  **A''  '*was  at  said  time 
in  effect'*  paid  $994.70  to  the  plaintiff  as  a  commis- 
sion; and  that  therefore  the  defendant  is  entitled  to 
a  return  of  the  sum  of  $994.70. 
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The  plaintiff  denied  that  it  had  failed  to  comply  with 
the  provisions  of  exhibits  ''A"  and  **B,"  and  also 
denied  the  allegations  relating  to  the  counterclaims. 
A  trial  by  a  jury  resulted  in  a  verdict  for  the  plaintiff 
for  $2y396.17.  Apfibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Winter,  WUson  &  Johnson,  with  an  oral  argu- 
ment by  Mr.  John  P.  Winter. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  H.  Hall. 

HARRIS,  J. — ^Although  there  is  a  dispute  as  to  the 
amount  of  the  commissions  due  on  account  of  sales  made 
by  the  Poison  Implement  Company  yet  it  is  admitted 
by  the  defendant  that  the  plaintiff  is  entitled  to  some 
commission  on  those  sales;  and  hence  the  sales  made 
by  the  Poison  Implement  Company  will  be  eliminated 
from  the  discussion  and  we  shall  confine  our  attention 
to  the  sales  made  to  the  several  counties  enumerated 
in  the  pleadings.  The  sale  to  Grant  County  was  made 
at  a  time  when  exhibit  **A''  was  in  force.  The  re- 
maining sales  specified  in  the  complaint  were  made 
during  the  life  of  exhibit  *'B.''  The  first  cause  of 
action  pleaded  by  the  plaintiff  includes  the  sale  to 
Grant  County;  and  the  second  cause  of  action  em- 
braces sales  to  the  counties  of  Crook,  Malheur,  Gilliam, 
Yamhill,  Wallowa  and  Wahkiakum. 

The  arguments  advanced  by  the  defendant  in  a  very 
able  and  closely  reasoned  brief  may  be  reduced  to  two 
contentions :  (1)  that  exhibit  *'B*^  **does  not  grant  any- 
thing more  than  a  limited  exclusive  right  to  sell'*;  and 
(2)  that  the  defendant  is  not  in  any  event  liable  for 
commissions  on  sales  made  by  it  unless  the  plaintiff 
pleads  and  proves  performance  of  its  agi*feement. 
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It  is  conceded  by  the  defendant  that  exhibit  '*A'* 
provides  that  a  commission  shall  be  paid  to  the  plaintiff 
upon  every  sale  of  culverts  whether  made  through  the 
plaintiff  or  directly  by  the  defendant.  The  plaintiff 
insists  that  exhibit  ''B"  is  like  exhibit  *'A"  and  that 
it,  too,  provides,  with  certain  enumerated  exceptions, 
for  the  payment  of  commissions  on  sales  made  by  the 
defendant  itself.  Contracts  involving  the  element  of 
exclusive  agency  may  fall  in  any  one  of  three  classes : 
(1)  Where  the  contract  does  not  prevent  the  principal 
from  making  direct  sales  although  it  does  deprive  him 
of  the  right  to  appoint  another  agent;  (2)  where  the 
agent  is  not  only  made  the  exclusive  agent  but  is  also 
given  the  exclusive  right  to  sell;  and  (3)  where  the 
exclusive  agency  is  accompanied  with  the  stipulated 
right  to  commissions  on  all  sales  whether  made  in- 
directly through  the  agent  or  directly  .by  the  principal. 
The  defendant  contends  that  exhibit  **B"  belongs  to 
the  second  rather  than  to  the  third  class  of  cases  and 
that  therefore  the  plaintiff  can  only  recover  by  show- 
ing that  it  would  have  made  the  sales  if  the  defendant 
had  not  interfered. 

1.  It  will  be  necessary  to  examine  exhibit  **B''  to 
ascertain  whether  it  grants  the  right  claimed  by  the 
plaintiff.  Exhibit  *  *  B  "  does  more  than  merely  to  cre- 
ate an  exclusive  agency.  While  not  conceding  that  the 
contract  gives  the  plaintiff  an  exclusive  right  to  sell 
plus  the  right  to  commissions  on  all  sales,  the  defend- 
ant itself  does  admit  that  the  plaintiff  is  given  a  lim- 
ited exclusive  right  to  sell.  The  first  paragraph 
gives  to  Hodson-Feenaughty  Company  the  exclusive 
selling  agency  in  a  specified  territory  with  the  reser- 
vation that  the  Coast  Culvert  &  Flume  Company  shall 
have  '*the  right  to  solicit  and  sell  in  conjunction  with*' 
the  plaintiff,  counties  noted  in  paragraph  No.  10,  cities, 
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towns,  new  railroads  and  irrigation  projects.  This 
paragraph  recognizes  that  the  plaintiff  has  some  sort 
of  an  exclusive  right  to  solicit  and  sell  and  that  the 
right  of  the  defendant  to  solicit  and  sell  is  limited  to 
the  enumerated  exceptions.  Other  paragraphs  em- 
phasize the  idea  expressed  in  the  first.  The  third 
paragraph  requires  the  plaintiff  to  advise  the  defend- 
ant of  prospective  customers  so  that  '*we  may  assist 
you  in  keeping  the  goods  hefore  them*';  paragraph  4 
provides  against  the  danger  of  loss  of  business  to  a 
competitor  and  yet  it  will  be  noticed  that  this  para-  . 
graph  contemplates  that  the  plaintiff  shall  first  express 
a  desire  that  the  defendant  send  a  special  salesman. 
Paragraph  10  specifies  the  persons  whom  the  defend- 
ant caA  solicit  as  its  ' '  own  prospects ' ' ;  and  in  para- 
graph 12  the  defendant  says  to  the  plaintiff:  ^*We 
will  render  you  all  reasonable  friendly  assistance  in 
helping  you  make  sales.  *'  Thus  it  is  seen  that  the 
contract  gives  to  the  plaintiff  the  exclusive  right  to 
sell  and  then  limitations  are  placed  upon  that  right 
by  specifying  certain  exceptions.  Finding  a  contract 
whidi  confers  an  exclusive  right  to  sell,  subject 
though  it  is  to  defined  exceptions,  we  would  naturally 
•  expect  to  find  some  provision  in  the  contract  pro- 
tecting that  right.  Before  again  looking  at  exhibit 
*'B''  we  may  with  propriety  remind  ourselves  that 
for  two  years  the  two  corporations  acted  under  ex- 
hibit **  A'*  which  the  defendant  concedes  made  it  liable 
for  commissions  not  only  for  sales  effected  through  the 
plaintiff  but  also  for  sales  made  by  the  defendant.  The 
managing  officers  of  Hodson-Feenaughty  Company 
operated  under  exhibit  ^*A"  from  January  19,  1914, 
to  July  1,  1914,  and  hence  they  were  not  strangers 
to  the  terms  of  exhibit  ^*A.'*  Turning  again  to  ex- 
hibit ''B"  we  read  in  the  eighth  paragraph  that  the 
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defendant  agrees  to  send  to  the  plaintiflF  duplicate 
invoices  ''covering  all  sales  made  within  your  terri- 
tory on  which  commissions  would  be  due  you,  includ- 
ing orders  received  direct  hy  i^,  except  as  provided 
in  paragraphs  1  and  10  thereof.^'  Paragraph  1  ex- 
cepts from  the  contract  cities,  towns,  new  railroads 
and  irrigation  projects  and  counties  ''noted  in  para- 
graph No.  10/*  The  language  of  the  tenth  paragraph 
is  alone  significant  and  especially  so  when  considered 
in  connection  with  the  eighth  paragraph.  In  the  tenth 
paragraph  the  defendant  in  effect  says  to  the  plaintiff : 

"If  you  lose  the  trade  of  an  established  customer 
to  whom  you  have  the  exclusive  right  to  sell  or  if  you 
are  unable  to  close  a  sale  to  a  person  to  whom  you  are 
granted  the  exclusive  right  to  sell  then  your  right 
ceases  to  be  exclusive  and  we  have  the  privilege  of 
soliciting  such  customers  without  being  lidble  to  you 
for  commissions  on  such  saies  as  we  make  to  them/' 

The  italicized  words  standing  alone  carry  with  them 
an  admission  that  without  them  the  defendant  would 
be  liable  for  commissions  even  where  the  sales  were 
made  by  the  defendant  after  an  established  customer 
is  lost  to  a  competitor  or  after  the  plaintiff  is  unable 
to  close  a  sale.  The  fourth  paragraph  gives  addi- 
tional support  to  the  contention  of  the  plaintiff,  for 
we  there  read : 

"Should  our  salesmen  originate  culvert  orders  from 
any  of  your  customers  when  your  salesmen  are  not 
on  the  ground,  we  are  to  have  one-half  of  your  regular 
com/mission  of  such  sales. ' ' 

2.  This  is  one  way  of  s-aying  that  in  the  absence  qf 
this  provision  an  order  originated  by  the  defendant 
would  result  in  a  liability  for  all  "your  regular  com- 
mission.*' As  we  construe  exhibit  "B**  it  expressly 
provides  that  the  defendant  shall  be  liable,  with  cer- 
tain  exceptions,  for  conmiissions   on   sales  whether 
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effected  through  the  plaintiff  or  brought  about  by  the 
defendant.  Moreover,  by  their  own  conduct  the  par- 
ties themselves  placed  this  construction  upon  the  con- 
tract. J.  T.  Pasqual,  the  bookkeeper  for  the  Coast 
Culvert  &  Flume  Company,  testified  that  at  some  time 
between  January  19,  1914,  the  date  when  Hodson, 
Feenaughty  and  Thompson  purchased  the  stock  in 
Beall  &  Company,  and  February  4, 1914,  John  S.  Beall 

*' asked  me  to  hold  up  the  sales  which  came  in  direct 
to  the  factory  in  order  to  find' out  whether  or  not 
Hodson-Feenaughty  Company  were  working  the  trade 
in  a  business-like  manner. ' ' 

Pursuant  to  this  order  Pasqual  did  *'hold  up,''  ex- 
clusive of  the  sales  in  controversy,  108  sales  "that 
came  direct  to  the''  defendant  between  February  4, 
1914,  and  June  29,  1915.  Twenty-three  of  these  sales 
were  made  while  exhibit  **A"  was  in  force  and  the 
remaining  85  sales  were  made  during  the  life  of  ex- 
hibit '  *  B. "  When  in  October,  1915,  the  plaintiff  learned 
of  these  108  sales  it  claimed  and  the  defendant  paid 
commissions  on  them. 

3,  4.  The  second  contention  of  the  defendant  is 
based  upon  the  ground  that  before  it  can  recover  on 
its  first  cause  of  action  the  plaintiff  must  allege  and 
prove  that  it  fulfilled  the  promises  made  by  it  in 
exhibit  *  *  A" ;  and  that  the  plaintiff  must  also  allege  and 
prove  that  it  kept  its  agreements  set  forth  in  exhibit 
"B"  before  commissions  can  be  allowed  on  sales  made 
to  any  of  the  counties  specified  in  the  second  cause 
of  action.  In  this  connection  it  is  to  be  noted  that 
the  reply  denies  that  part  of  the  answer  which  avers 
that  plaintiff  did  not  perform  its  agreements  and  the 
reply  also  denies  the  allegations  of  the  defendant  con- 
cerning the  asserted  failure  of  the  plaintiff  properly 
to  w  ork  the  several  specified  counties ;  and,  therefore, 
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any  defect  in  the  complaint  is  cured  by  the  answer  and 
reply:  Catlinv.  Jones,  48  Or.  158, 163  (85  Pac.  515). 

The  defendant  argues  that  exhibit  '^B''  contains 
mutual  and  dependent  covenants;  that  the  promise 
of  the  defendant  to  pay  conunissions  depends  upon 
performance  by  the  plaintiff  of  all  its  covenants ;  and 
that  therefore  a  substantial  performance  of  the  plain- 
tiff's covenants  must  be  shown  as  a  condition  precedent 
before  the  defendant  becomes  liable  for  any  commis- 
sions. The  defendant  insists  that  paragraph  two 
states  the  consideration  to  be  furnished  by  the  plain- 
tiff and  that  this  consideration  is  entire;  and  that 
therefore,  since  exhibit  **B''  applies  to  Oregon,  Idaho 
and  **such  parts  of  Washington  as  we  (the  defendant) 
supply, ' '  the  plaintiff  must  show  that  it  has  substan- 
tially performed  its  agreements  throughout  the  whole 
territory  before  it  can  recover  a  commission  on  a  sale 
made  directly  by  the  defendant  in  any  part  of  that 
territory.  The  defendant  tersely  states  its  position 
in  its  brief  as  follows : 

*'In  the  case  at  bar,  plaintiff  cannot  claim  an  exclu- 
sive right  anywhere  within  the  territory  without  show- 
ing that  it  substantially  performed  its  agreements 
everywhere  within  the  territory. ' ' 

The  defendant  argues,  for  example,  that  if  the  plain- 
tiff failed  'Ho  work  the  trade,"  as  required  by  para- 
graph 2  of  exhibit  **B,"  in  Douglas  County,  it  could 
not  assert  an  exclusive  right  in  Crook  County  and 
therefore  would  not  be  entitled  to  commissions  on  sales 
made  by  the  defendant  in  Crook  County,  The  word 
'* counties"  found  in  the  first  paragraph  of  exhibit 
*'B"  is  used  in  the  sense  of  a  customer.  The  counties 
of  Oregon,  Idaho  and  Washington  constituted  a  con- 
siderable portion,  if  not  the  largest  part,  of  *'the 
trade."    A  very  considerable  portion  of  the  culvert 
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business  was  done  with  counties  and  consequently  it  is 
fair  to  assume  that  the  parties  had  this  fact  in  mind 
when  they  wrote  and  signed  exhibit  "B/^  As  stated 
in  Burkhart  v.  Hart,  36  Or.  586,  589  (60  Pac.  205,  206) : 

**It  is  often  extremely  difficult  to  determiAe  whether 
the  covenants  of  the  respective  parties  to  a  contract 
are  dependent  or  independent,  and  there  is  much  con- 
flict in  the  authorities  upon  the  question ;  but,  as  al- 
ready said,  each  case  depends  upon  its  own  facts  and 
the  justice  and  good  sense  of  the  matter.'* 

The  plaintiff  contends  that  exhibit  ''A''  as  well  as 
exhibit  '*B*'  is  a  divisible  contract  and  that  therefore 
whenever  a  sale  was  made  and  the  price  paid,  the 
plaintiff  became  entitled  to  its  commission  on  that  sale. 
Here,  too,  it  is  difficult  to  lay  down  a  rule  applicable 
to  all  cases,  and  hence  each  case  must  largely  depend 
upon  the  terms  found  in  the  contract;  but  after  all^ 
the  question  of  whether  a  contract  is  entire  or  sever- 
able is  one  of  intention  and  the  intent  of  the  parties  is 
to  be  determined  by  the  language  used  by  them  and 
the  subject  matter  of  the  agreement:  13  C.  J.  562. 
It  must  be  remembered  that  the  defendant  did  not  re- 
scind or  attempt  to  rescind  either  contract.  Indeed, 
the  defendant  contends  that  exhibit  **B''  was  kept  in 
force  until  September  12,  1915.  The  parties  acted 
under  exhibit  *'A"  Until  July  1, 1914,  and  both  litigants 
admit  that  they  acted  under  exhibit  ''B"  from  July  1, 
1914,  until  July  1,  1915.  Taking  exhibit  '^B''  by  its 
four  comers  and  reading  it  in  the  light  of  the  sur- 
rounding circumstances  it  is  our  view  that  the  parties 
intended  that  the  plaintiff  should  be  entitled  to  a  com- 
mission for  a  sale  made  to  Crook  County  even  though 
the  plaintiff  failed  **to  work  the  trade''  in  Douglas 
County.  A  conunission  is  paid  on  each  separate  sale 
and  the  amount  of  the  commission  is  regulated  by  the 
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amount  of  such  sale.  Moreover,  the  parties  have 
themselves  expressly  provided  for  the  penalty  to  be 
suffered  by  the  plaintiff,  for  it  is  said  in  paragraph 
10  that  in  the  event  the  plaintiff  loses  the  trade  of 
an  established-  customer,  or  is  unable  to  close  a  sale, 
then  the  defendant  has  the  privilege  of  soliciting  such 
** customers"  without  being  liable  to  the  plaintiff  for 
commissions  on  sales  made  to  such  **  customers. ' '  It 
makes  no  difference  whether  the  loss  of  an  established 
customer  or  the  failure  to  close  a  sale  was  caused 
by  the  neglect  of  the  plaintiff  to  *'work  the  trade  in 
a  first-class  business-like  manner''  or  resulted  from 
inability  of  the  plaintiff  to  secure  the  business  after 
having  worked  the  trade,  for  in  either  event  the  de- 
fendant was  entitled  to  make  a  sale,  if  it  could,  with- 
out being  liable  for  a  conmiission. 

We  have  carefully  examined  the  evidence  found  in 
the  record  and  we  are  satisfied  that  the  judgment 
appealed  from  "was  such  as  should  have  been  ren- 
dered in  the  case. ' '  We  do  not  find  anv  error  in  the 
case  which  would  warrant  us  in  reversing  the  cause 
and  remanding  it  for  a  new  trial;  and  therefore  the 
judgment  appealed  from  is  aflSrmed.  Affirmed. 

McBridb,  C.  J.,  and  Burnett  and  Benson,  JJ., 
concur. 


Beliearing  denied  AprU  1,  1919. 

On  Petition  for  Behearinq. 

(179  Pac.  660.) 

In  Banc 

HARBIS,   J.— 5,   6.    On   September  3,   1915,   the 
Hodson-Feenaughty  Company  obtained  an  order  from 
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Malheur  County  for  a  carload  of  culverts;  and  on 
September  9,  1915,  the  company  secured  an  order 
from  Harney  County  for  a  carload  of  culverts.  These 
orders  were  not  turned  over  to  the  Coast  Culvert  & 
Flume  Company.  The  defendant  tells  about  these 
two  orders  in  its  second  further  and  separate  answer 
and  by  way  of  counterclaim  seeks  to  recover  from  the 
plaintiff  the  profits  which  the  defendant  avers  it  would 
have  made  if  the  orders  had  been  delivered  to  it  to 
be  filled.  The  theory  of  the  defendant  was  that  the 
parties  were  acting  pursuant  to  exhibit  **B''  from 
July  1,  1915,  to  September  12,  1915.  The  plaintiff 
contended  that  exhibit  **B''  terminated  with  the  end 
of  June  30,  1915,  and  that  therefore  it  did  not  apply 
to  any  orders  for  culverts  secured  by  the  plaintiff 
after  June  30,  1915. 

The  defendant  requested  the  court  to  give  the  fol- 
lowing instruction  to  the  jury : 

**If  you  find  from  the  evidence  that  the  plaintiff 
did  take  an  order  in  Harney  County  and  sold  culvert 
to  Harney  County  for  the  defendant,  and  never  noti- 
fied defendant  thereof,  then  defendant  is  entitled  to 
the  profits  lost  to  it  thereby  and  plaintiff  is  not  entitled 
to  any  credit  for  commission  thereon.  This,  same 
instruction  applies  to  the  Malheur  County  claim  of 
similar  nature,  and  in  this  connection,  I  further  in- 
struct you  that  exhibit  **L''  of  plaintiff  and  exhibit  2 
of  defendant,  respectively  are  in  writing,  and  show 
upon  their  face  that  sales  of  Armco  iron  were  made 
by  the  plaintiff  to  the  respective  counties  of  Malheur 
and  Harney. ' ' 

The  court  refused  to  charge  the  jury  as  requested 
by  the  defendant.  The  following  instruction  was 
however  given  to  the  jury : 

*' Defendant  has  filed  a  counterclaim  in  this  case, 
and  as  to  this  counterclaim,  it  is  essential  that  the 
defendant  establish  the  same  by  a  preponderance  of 
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proof  before  there  can  be  any  judgment  in  its  favor 
against  the  plaintiff  thereon.  If  you  find  from  the 
evidence  that  on  September  3d  and  9th,  respectively, 
1915,  plaintiff  was  the  agent  for  the  defendant  for  the 
sale  of  culverts  manufactured  by  the  defendant,  and 
while  plaintiff  was  such  agent,  it  received  orders  for 
the  culvert  manufactured  by  the  defendant,  but  did 
not  turn  those  orders  over  to  the  defendant,  but  filled 
the  same  with  culvert  of  different  class  and  character 
and  did  not  give  the  defendant  an  opportunity  to  fill 
said  orders,  then  I  instruct  you  that  the  defendant 
is  entitled  to  charge  the  plaintiff  with  all  the  profits 
which  the  defendant  lost  by  reason  of  the  plaintiff's 
failure  to  turn  over  the  said  order  or  orders  so  se- 
cured. The  only  thing  about  that  is,  that  instruction 
refers  to  orders  received  by  Hodson-Feenaughty  for 
Armco  iron.  K  they  received  orders  simply  for  cul- 
vert, why  this  instruction  does  not  apply.  This  in- 
struction applies  to  orders  received  for  Armco  culvert. 
If  they  were  agents  of  the  flume  company  and  received 
any  orders  for  Armco  Iron  Culvert,  they  must  have 
turned  them  over,  or  pay  the  lost  profif 

The  defendant  argues  that,  since  an  agent  is  not 
entitled  to  a  commission  when  he  acts  in  bad  faith 
or  fraudulently,  the  requested  instruction,  which  an- 
nounces that  rule,  should  have  been  given  to  the  jury ; 
and  that  the  instruction  which  the  court  did  give  per- 
mitted the  jury  to  allow  the  plaintiff  a  conmussion 
on  the  orders  which  Harney  and  Malheur  Counties 
gave  **even  if  the  jury  had  been  satisfied  that  the 
plaintiff  was  guilty  of  concealment  and  fraud. '  *  The 
plaintiff  did  not  claim  any  commission  on  account  of 
these  two  orders.  Nothing  occurred  at  any  time. dur- 
ing the  trial  which  could  have  led  the  jury  to  under- 
stand that  the  plaintiff  could  be  allowed  commissions 
for  the  orders  which  had  been  secured  from  Malheur 
and  Harney  counties  in  September,  1915.  The  only 
question  arising  out  of  these  two  orders  was  whether 
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or  not  the  defendant  was  entitled  to  damages.  The 
instructions  of  the  court  were  plain  and  understand- 
able and,  as  we  read  the  record,  it  is  not  at  all  likely 
that  any  one  of  the  jurors  misunderstood  the  instruc- 
tions of  the  court  concerning  these  two  orders  for  cul- 
verts. 

Moreover,  exhibit  *^B''  expired  with  the  end  of  June 
30,  1915.  By  its  express  terms  exhibit  **B^'  was 
effective  ''for  a  period  of  one  year  from  July  1, 1914.'* 
On  June  30,  1915,  the  defendant  addressed  and  sent 
a  letter  to  the  plaintiff  which,  so  far  as  material  here, 
reads  as  follows : 

''Referring  to  your  selling  contract  with  us  which 
expires  today,  will  say  that  under  the  present  unsettled 
metal  conditions,  we  are  not  in  position  to  renew  it  at 
this  time.  A  little  later  when  conditions  get  settled 
so  we  can  have  something  more  definite  to  work  on 
than  we  have  now,  we  will  take  the  matter  up  with 
you  again  for  further  consideration,  but  in  the  mean- 
time, we  will  try  and  fill  all  orders  that  you  send  us 
at  our  regular  list  prices  on  our  1914  B  price  list, 
where  the  credit  risk  and  other  conditions  are  satisfac- 
tory to  us,  allowing  you  12%%  commission  on  all  such 
accepted  sales. 

' '  This  arrangement,  however,  is  subject  to  change  at 
any  time  by  us.'* 

The  letter  states  that  "we  are  not  in  a  position 
to  renew''  exhibit  "B''  "at  this  time."  The  most 
that  the  defendant  expresses  is  a  willingness  to 
"try''  to  fill  any  orders  that  the  plaintiff  may  send. 
There  was  no  agreement  expressed  or  implied  that 
the  plaintiff  would  or  should  send  its  orders  for  cul- 
verts to  the  defendant  to  be  filled.  If  any  orders  se- 
cured by  the  plaintiff  were  in  fact  turned  over  to  and 
filled  by  the  defendant  after  June  30,  1915,  then,  of 
course,  the  letter  governed  the  rights  of  the  parties. 
No  substantial  right  of  the  defendant  was  prejudiced 
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by  the  instruction  which  the  court  gave  or  by  the 
fusal  of  the  court'  to  give  the  instruction  which  was 
requested  by  the  defendant. 
The  petition  for  a  rehearing  is  denied. 

Affirmed.    Behsarxno  Dbnied. 


Ar^ed  February  4t,  reiyersed  and  dlBmiBsed  Februair  18,  lehaariag 

denied  April  1,  1919. 

FEENAUGHTY  v.  BEALL/ 

(178  Pac.  600.) 

Oontraets— -Nature  of  Obligation. 

1.  A  ''contract"  is  an  agpreement  between  two  or  more  parties,  eom- 
petent  for  that  purpose,  upon  a  sufficient  consideration,  to  do  or  not 
to  do  a  particular  thing,  which,  lawfully  may  be  done  or  omitted. 

OontractB— Not  to  Bngage  in  BnslnaBS — ^Validity. 

2.  It  is  lawful  for  a  concern  selling  its  business  and  goodwill,  or 
for  an  individual  selling  his  interest  either  in  a  firm  or  corporation,  to 
agree  that  seller  will  not  engage  in  a  specified  business  and  wiU  re- 
frain for  a  specified  time  from  certain  things  financially  detrimental  to 
the  buyer. 

Contracts — ^Past  Consideration. 

3.  Plaintiffs  having  irrevocably  agreed  to  buy  stoek,  subsequent 
agreement  not  to  engage  in  competing  business  "in  consideration  of 
your  purchase  of  the  interests  of  ourselves  in  the  company''  was  not 
enforceable. 

Bvidence— Complete  Contract — ^Varying  by  Parol. 

4.  Contract  for  sale  of  stock,  opening  with  statement,  made  by 
seller  and  accepted  by  plaintiffs,  'This  confirms  our  verbal  agreement, 
which  we  now  understand  as  follows,"  held  to  evidence  a  completed 
transaction,  which  could  not  be  varied  by  parol,  in  vierw  of  Section 
713,  L.  0.  li. 

Corporatlona— Contract  of  Stockholder— Liability  of  Corpora/turn. 

5.  If  one  operating  for  Mmself  makes  a  covenant  in  his  own  name 
not  to  compete  with  his  successors,  it  does  not  bind  the  corporation  of 
which  he  is  a  stockholder. 


*0n  the  question  of  validity  of  agreement  in  restraint  of  trade 
ancillary  to  the  sale  of  a  business  or  profession,  as  afiTected  by  its 
territorial  scope,  see  notes  in  24  It.  B.  A.  (N.  8.)  913;  L.  B.  A.  1916C, 
626. 

On  contract  by  selling  shareholder .  not  to  engage  in  ^business  in^ 
competition  with  the  corporation^  see  note  in  9  L.  fi.  A.  (N.  8.)  506. 
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Injmictioii— Enforcement  of  Negative  OoTenant. 

6.  Injunction  is  the  proper  remedy  to  enforce  negative  eovenant 
not  to  engage  in  competing  business. 

Specific  Performance— Indefinite  Contract. 

7.  The  contract  itself  must  be  specific  enough  to  serve  as  th« 
foundation  of  a  specific  decree  to  authorize  specific  performance. 

[As  to  specific  performance  of  contracta,  for  the  sale  of  corpo- 
rate stock,  see  note  in  135  Am.  St.  Bep.  689.] 

Specific  Performance — ^Indefinite  Contract. 

8.  Agreement  not  to  enter  into  any  organization  in  the  same  line 
of  business  in  certain  territory  whereby  interest  of  coiupany  would 
be  interfered  with  held  too  indefinite  to  warrant  specific  performance. 

From  Multnomah :  Edwin  V.  Littlbfield,  Judge. 

Department  !• 

The  people  and  concerns  involved  in  this  litigation  ^ 
are  here  named:  Coast  Culvert  &  Flume  Company 
was  a  corporation  engaged  in  the  manufacture  and 
sale  of  iron  culverts  and  flumes;  Multnomah  Iron 
Works  was  another  corporation  engaged  in  the  manu- 
facture of  machinery  and  tools;  Beall  &  Company, 
afterwards  called  Hodson-Feenaughty  Company,  was 
originally  a  concern  engaged  in  the  jobbing  business 
and  particularly  in  selling  the  products  of  the  Coast 
Culvert  &  Flume  Company;  John  S.  Beall  and  his 
brother,  E.  H.  Beall,  held  the  controlling  interest  in 
the  stock  of  Beall  &  Company,  amounting  to  343  shares 
out  of  a  total  capital  stock  of  500  shares.  On  Jan- 
uary 17,  1914,  John  S.  Beall  and  E.  H.  Beall  made 
the  following  proposition  to  the  plaintiffs,  which  for 
convenience,  with  the  plaintiffs  ^  subscribed  acceptance 
thereof,  will  be  called  exhibit  *  *  A  ^ ' : 

'*  Messrs.  W.  0.  Feenaughty,  C.  W.  Hodson  and  E.  L. 
Thompson, 
*' Gentlemen:  This  confirms  our  verbal  agreement 
with  you,  which  we  now  understand  to  be  as  follows ; 
and  to  more  distinctly  designate  the  various  interests, 
we  will  call  the  existing  organization  of  Beall  &  Co., 
Beall  No.  3  and  the  new  purchasers  of  Beall  &  Co.| 
Beall  No.  4: 
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**We  will  sell  you  our  interests  in  Beall  &  Co.  No,  3, 
consisting  of  243  shares  of  stock  of  the  par  value  of 
$100.00  per  share,  held  by  J.  S.  Beall,  and  100  shares 
of  stock  held  by  E.  H.  Beall^  for  par,  plus  25%  as  a 
premium ;  the  capital  stock  being  $50,000,00 ;  consisting 
in  assets  of  merchandise,  freights  paid  on  consigned 
goods,  furniture  and  fixtures.  Any  shortage  that  may 
appear  between  the  inventory  values  and  the  capital 
stock,  will  be  made  up  in  the  transfer  of  guaranteed 
accounts  receivable  from  Beall  &  Co.  No.  3  to  Beall  & 
Co.  No.  4. 

'at  is  further  understood  that  $12,500.00  of  the 
amount  that  Beal  &  Co.  No.  4  pay  as  a  premium  to 
Beall  &  Co.  No.  3,  for  this  stock,  is  to  be  applied  by 
Beall  &  Co.  No.  4  on  $23,000.00  indebtedness  of  Beall 
&  Co.  No,  3  held  by  Ladd  &  Tilton  Bank,  Beall  &  Co. 
No.  3  to  pay  the  balance  of  this  indebtedness  of  ap- 
proximately $10,500.00  to  Ladd  &  Tilton. 

**The  payment  of  the  above  named  $34,400.00  to  be 
made  to  ourselves  shall  consist  of — 
$20,000.00  in  Cash  from  C.  W.  Hodson, 

5,000.00  in  Securities  evidenced  by  payment  from 

W.  0.  Feenaughty, 

9,300.00  in  Securities  evidenced  by  contracts  from 

E.  L.  Thompson. 

'at  is  expressly  understood  that  the  prices  used  in 
making  up  the  inventory  of  merchandise,  furniture 
and  fixtures,  etc.,  are  to  be  the  same  prices  we  used  in 
last  inventory  of  Beall  &  Co.  No.  3. 

*at  is  also  understood  that  if  this  proposal  is  ac- 
cepted by  you,  the  transfer  of  this  business  shall  be 
made  as  of  date  January  19th,  1914. 

*'J0HN  S.  BBAIiL. 

*'E.  H.  Beall. 
**We  accept  the  above  as  satisfactory: 

'*W.  0,  Feenaughty. 
''C.W.  Hodson. 
*'E.  L.  Thompson.^' 

On  the  twenty-sixth  day  of  the  same  month  John  S. 
Beall  and  E.  H.  Beall  signed  the  following  writing : 
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''Messrs.  W.  0.  Feenanghty,  0.  W.  Hodson  and  E.  L. 

Thompson, 

**  Gentlemen :  In  consideration  of  yonr  purchase  of 
the  interests  of  ourselves  in  the  company  known  as 
Beall  &  Co.,  engaged  in  the  road-making  machinery  and 
contractors'  machinery  and  supply  business,  we  hereby 
agree  to  use  our  best  endeavors  to  personally  further 
the  interests  of  Beall  &  Co.  at  any  and  all  times. 

**We  further  agree  that  we  will  not  enter  directly  or 
indirectly  into  any  organization  or  individual  connec- 
tion in  the  same  line  of  business  in  or  about  Portland 
or  this  territory  whereby  the  interests  of  Beall  &  Co. 
will  be  in  any  measure  interfered  with. ' ' 

It  is  alleged  and  admitted  that  at  all  the  times  men- 
tioned in  the  complaint  John  S.  Beall  was  the  presi- 
dent and  general  manager  of  the  defendant  Coast 
Culvert  &  Flume  Company  and  owns  and  controls  a 
majority  of  the  stock  thereof,  and  that  he  was  a  stock- 
holder in  and  president  of  the  Multnomah  Iron  Works. 
With  their  previous  holdings,  the  sale  of  the  stock 
in  Beall  &  Company  to  the  plaintiffs  gave  them  the 
ownership  of  all  the  shares  in  that  concern,  and  it  is 
alleged  they  still  own  them.  After  reciting  these 
matters,  pleading  the  sale  of  the  stock  according  to 
legal  effect  and  setting  out  in  full  the  writing  called 
exhibit  **C''  and  appending  to  the  complaint  a  copy 
thereof,  the  plaintiffs  declare  their  grievance  in  this 
language : 

'  *  That  the  said  John  S.  Beall,  in  violation  of  his  said 
agreement,  and  with  intent  to  injure  and  destroy  the 
business  of  the  Hodson-Feenaughty  Company,  owned 
and  controlled  exclusively  by  plaintiffs  herein,  on  or 

about  the day  of ,  1916,  acting  through  the 

defendant  Coast  Culvert  &  Flume  Company,  as  its 
President  and  Manager,  entered  into  a  contract  with 
defendant  Multnomah  Iron  Works,  of  which  corpora- 
tion defendant  John  S.  Beall  is  a  stockholder  and 

01  Or.-^S 
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President,  for  the  manuf aotnre  and  construction  of  a 
road  tool,  designated  as  the  'Jarmin  Boad  Fixer,' 
which  when  constructed  was  designed  for  the  smooth- 
ing and  repair  of  roads  and  highways,  and  which  said 
road  tool  will  come  in  active  competition  with  road 
tools  and  implements  and  apparatus  carried  and  sold 
by  the  said  Hodson-Feenaughty  Company,  and  which 
said  road  tools  are  now  being  manufactured  and  some 
completed,  for  the  said  Coast  Culvert  &  Flume  Com- 
pany, by  the  said  Multnomah  Iron  Works,  under  said 
contract. 

''That  the  said  defendant  John  S,  Beall,  acting 
through  the  medium  of  the  Coast  Culvert  &  Flume 
Company,  and  as  its  President  and  Manager,  has  en- 
tered into  contracts  for  the  sale  of  said  road  tool,  the 
*Jarmin  Boad  Fixer,'  to  customers  of  the  Hodson- 
Feenaughty  Company,  within  its  district,  which  com- 
prises the  states  of  Oregon,  Washington  and  Idaho ; 
and  has  entered  into  a  contract  with  the  County  of  Gill- 
iam, in  the  State  of  Oregon,  for  the  sale  of  one '  Jarmin 
Boad  Fixer'  machine;  and  has  entered  into  a  contract 
with  the  County  of  Sherman,  within  the  State  of  Ore- 
gon, for  the  sale  of  five  '  Jarmin  Boad  Fixer'  machines, 
all  of  which  said  machines  are  designed  for  road  re- 
pair, and  come  in  competition  with  the  mechanical  de- 
vices sold  by  said  Hodson-Feenaughty  Company,  which 
accomplish  the  same  purpose  for  which  the  said  *  Jar- 
min  Boad  Fixer'  machine  is  designed;  and  the  said 
defendant  John  S.  Beall,  acting  through  the  said  de- 
fendant Coast  Culvert  &  Flume  Company,  is  threaten- 
ing to,  and  unless  restrained  by  your  Honorable  Court 
will,  manufacture  or  cause  to  be  manufactured,  other 
*  Jarmin  Boad  Fixers,'  and  will  offer  the  same  for  sale 
and  sell  the  same  in  the  territory  heretofore,  on  the 
17tii  day  of  January,  1914,  sold  to  the  said  Beall  & 
Company,  to  the  irreparable  damage  to  plaintiffs 
herein. ' ' 

In  addition  thereto  they  count  upon  a  similar  action 
by  Beall  in  respect  to  metallic  road  signs. 

A  general  demurrer  by  John  S.  Beall  to  the  com- 
plaint and  on  the  ground  that  ''neither  Beall  &  Com- 
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pany  nor  E.  H.  Beall  was  made  a  party  ^*  was  over- 
ruled. A  similar  demurrer  by  the  Coast  Culvert  & 
Flmne  Company  and  the  Multnomah  Iron  Works,  and 
for  the  further  reason  that  neither  of  them  was  party 
to  the  contract  declared  upon  and  that  it  is  too  vague 
and  indefinite  to  authorize  a  court  to  grant  equitable 
relief  in  the  premises,  was  also  overruled.  After- 
wards E.  H.  Beall  was  made  party  by  interlining  his 
name,  but  the  allegations  of  the  complaint  were  not 
changed  in  any  respect.  His  demurrer  similar  to 
those  already  noted  was  also  denied.  The  corporate 
defendants  answered,  defending  principally  upon  the 
ground  that  they  were  not  parties  to  the  transaction 
and  were  not  bound  by  the  action  of  John  S.  Beall, 
although  he  is  one  of  their  stockholders.  As  a  com- 
mon feature  the  answers  point  out  that  the  writing 
upon  which  the  plaintiffs  count  was  executed  after  the 
sale  of  the  Beall  stock  and  as  a  separate  transaction 
and  that  the  purchase  of  those  shares  constituted  a 
**past  consideration,^^  making  the  instrument  ineffec- 
tual for  want  of  consideration.  They  further  contend 
that  the  '*Jarmin  Road  Fixer'*  is  a  contrivance  the 
sale  of  which  does  not  interfere  with  any  of  the  busi- 
ness of  the  corporation  Beall  &  Company  or  of  its 
successor,  Hodson-Feenaughty  Company.  The  an- 
swers of  the  Coast  Culvert  &  Flume  Company  and 
Multnomah  Iron  Works  contain  an  additional  feature 
to  the  effect  that  besides  John  S.  Beall  there  are  other 
stockholders  in  those  concerns,  who  never  had  any 
knowledge  or  notice  of  the  alleged  agreement  upon 
which  the  plaintiffs  rely  in  this  suit.  It  is  said  by 
the  Multnomah  Iron  Works  also  that  John  S.  Beall 
is  the  owner  of  a  minority  of  its  stock  but  is  not  the 
manager  or  in  any  manner  in  control  of  its  business. 

In  the  reply  issue  was  joined  upon  certain  matters 
of  the  answers.     The  result  of  the  hearing  by  the 
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court  was  a  decree  enjoining  the  two  Bealls  from  in- 
terfering in  any  manner  with  the  customers  or  trade 
of  the  Hodson-Feenaughty  Company  or  from  soliciting 
or  selling,  or  attempting  to  sell  or  causing  to  be  sold 
any  of  the  road  tools,  road  signs,  road  machinery  or 
other  articles  or  machinery  which  were  kept  or  sold 
by  Beall  &  Company  either  directly  or  as  agents 
for  manufacturers  or  others  on  or  prior  to  Jan- 
uary 17,  1914,  in  the  states  of  Oregon,  Washington 
and  Idaho,  and  from  acting  as  selling  agent  for  any 
other  person,  firm  or  corporation  for  the  sale  of  such 
merchandise  as  was  kept  and  offered  for  sale  by  Beall 
&  Company  at  the  date  of  the  contract.  The  decree 
further  restrained  the  Bealls  from  acting  as  selling 
agents  for  the  Multnomah  Iron  Works  and  from  caus- 
ing that  concern  to  manufacture  any  of  the  '*  Jarmin 
Road  Fixers"  or  road  signs,  or  any  other  tools,  imple- 
ments or  devices  which  would  come  into  competition 
with  any  like  articles  sold  by  Beall  &  Company  on  or 
prior  to  January  17,  1914.  A  similar  decree  was  en- 
tered against  the  Coast  Culvert  &  Flume  Company, 
except  that  it  was  allowed  to  sell  such  articles  as  it 
manufactured  on  or  prior  to  the  date  mentioned.  The 
court  also  gave  a  decree  in  favor  of  the  plaintiffs 
against  John  S.  Beall  and  the  Coast  Culvert  &  Flume 
Company  in  the  sum  of  $500  as  damages,  together 
with  costs  and  disbursements  in  favor  of  the  plaintiffs 
against  John  S.  Beall,  E.  H.  Beall  and  the  Coast  Cul- 
vert &  Flume  Company.  All  of  the  defendants  ap- 
peal. Reversed  and  Dismissed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr,  J.  P.  Winter  and  Mr.  Roscoe  R.  Johnson,  with  an 
oral  argument  by  Mr.  Winter. 
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For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  H.  Hall. 

BURNETT,  J.— 1.  A  contract  may  be  defined  as  an 
agreement  between  two  or  more  parties  competent  for 
that  purpose,  upon  a  sufficient  consideration,  to  do  or 
not  to  do  a  particular  thing  which  lawfully  may  be 
done  or  omitted.  In  this  suit  there  are  three  questions 
to  be  considered :  First,  whether  it  was  lawful  to  make 
such  a  contract  as  the  plaintiffs  say  was  made ;  second, 
whether  there  was  actually  a  contract;  and  third,  if 
made,  whether  it  was  sufficiently  certain  to  enable  a 
court  to  decree  specific  performance  thereof.  While 
the  conunon-law  rule  was  that  a  contract  in  restraint 
of  trade  was  unlawful,  modem  conditions  have  led 
the  courts  by  great  weight  of  authority  to  Ifty  down 
the  rule  that  it  is  proper  for  parties  selling  an  estab- 
lished business  or  transferring  their  stock  in  a  cor- 
poration engaged  in  business,  as  part  of  the  trans- 
action to  agree  that  the  seller  will  not  engage  in  like 
business  in  any  capacity  in  a  place  and  for  a  time  des- 
ignated. It  is  in  the  nature  of  a  protection  of  the  pur- 
chaser in  the  enjoyment  of  what  he  had  bought  and  is 
not  to  be  countenanced  unless  in  connection  with  the 
sale  of  a  business  or  of  property  employed  in  trade. 

2.  In  Barrows  v.  McMurtry  Co.,  54  Colo.  432  (131 
Pac.  430),  in  one  contract  joined  in  by  a  stockholder,  his 
corporation  and  the  purchaser  of  the  entire  stock  in 
trade  of  the  concern  and  the  goodwill  of  it  and  the 
stockholder  and  his  brother  and  sister,  he  covenanted 
not  to  engage  either  directly  or  indirectly  in  any  busi- 
ness in  the  State  of  Colorado  which  carried,  handled 
or  sold  paints,  varnishes  or  glass,  or  to  accept  employ- 
ment with  any  house  or  business  which  handled  such 
merchandise  or  to  invest  any  money  in  any  concern 
in  that  state  carrying  on  a  like  business.    The  court 
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sustained  the  contract  and  by  injunction  forbade  his 
violation  of  it.  In  Kramer  v.  Old,  119  N.  C.  1  (25 
S.  E.  813,  56  Am.  St.  Eep.  650,  34  L.  R.  A.  389),  it  was 
held  substantially  that  if  several  persons  engaged  in 
a  business  at  a  certain  place  sell  it  and  agree  not  to 
engage  thereafter  in  the  same  business  in  that  place, 
it  is  a  violation  of  the  contract  for  any  one  of  thenoi 
to  assist  in  the  organization  and  management  of  a  cor- 
poration thereafter  formed  to  compete  with  the  pur- 
chaser in  such  business.  It  was  also  held  in  that  ease 
that  although  the  contract  is  binding  between  the  par- 
ties to  it,  it  does  not  impair  the  right  of  defendants 
who  were  not  parties  to  the  contract.  .What  was  en- 
joined was  the  organization  of  a  new  corporation  by 
the  parties  to  the  original  agreement,  as  a  device  for 
its  infraction:  See,  also,  Up-River  Ice  Co.  v.  Denier, 
114  Mich.  296  (72  N.  W.  157,  68  Am.  St  Rep.  480) ; 
Kronschnab el-Smith  Go.  v.  Kronschnabel,  87  Minn. 
230  (91  N.  W.  892) ;  Kradwell  v.  Thiesen,  131  Wis.  97 
(111  N.  W.  233) ;  Harris  v.  Theus,  149  Ala.  133  (43 
South.  131,  123  Am.  St.  Rep.  17,  10  L.  R.  A.  (N.  S.) 
204) ;  Fleckenstein  Brothers  Co.  v.  Fleckenstein,  76 
N.  J.  Law,  613  (71  Atl.  265,  24  L.  R.  A.  (N.  S.)  913) ; 
Bradford  v.  Montgomery  Furniture  Co.,  115  Tenn. 
610  (92  S.  W.  1104,  9  L.  R.  A.  (N.  S.)  979) ;  Buckhout 
V.  Witwer,  157  Mich.  406  (122  N.  W.  184,  23  L.  R.  A. 
(N.  S.)  506) ;  Siegel  v.  Marcus,  18  N.  D.  214  (119 
N.  W.  358,  20  L.  R.  A.  (N.  S.)  769) ;  EaU  Mfg.  Co.  v. 
Western  Steel  &  Iron  Works,  227  Fed  588  (142 
C.  C.  A.  220,  L.  R.  A.  1916C,  620).  We  conclude, 
therefore,  that  it  is  lawful  for  a  concern  selling  its 
business  and  goodwill  or  for  an  individual  selling  his 
interest  either  in  a  firm  or  corporation,  to  agree  that 
the  seller  will  not  engage  in  a  specified  business  and 
will  refrain  for  a  specified  time  from  certain  tilings 
financially  detrimental  to  the  buyer. 
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3.  The  next  question  to  be  determined  is  whether 
the  writing  of  January  26,  1914,  addressed  to  the 
plaintiffs  and  signed  by  the  Bealls,  constitutes  a*  con- 
tract. The  consideration  recited  is  *'your  purchase 
of  the  interest  of  ourselves  in  the  company  known 
as  Beall  &  Company.'^  The  record  shows  that  the 
sale  of  the  stock  of  the  Bealls  in  that  concern  was 
accomplished  by  the  writing  executed  on  January  17, 
1914,  declaring  that  the  transfer  should  be  made  as 
of  the  next  day  but  one.  Consequently,  the  sale  of 
the  stock  was  an  accomplished  fact  at  least  a  week 
before  the  date  of  the  writing  upon  which  the  plain- 
tiffs were  relying.  It  was  a  past  consideration.  In 
that  respect  it  was  inert.  ,  It  could  not  support  any 
subsequent  stipulation.  The  plaintiffs  had  irrev- 
ocably agreed  to  buy  that  stock  and  to  pay  for  it. 
What  they  had  already  covenanted  to  perform  cannot 
operate  as  a  consideration  for  additional  stipulation. 
We  had  occasion  to  consider  this  point  in  Hoskins 
V.  Powder  Land  &  Irr.  Co.,  90  Or.  217  (176  Pac.  124), 
where  some  precedents  are  noted. 

4.  The  plaintiffs,  however,  contend  that  before  the 
execution  of  exhibit  '*A^'  transferring  the  stock  and 
during  the  negotiations  which  led  up  to  the  execution 
of  that  instruinent,  the  Bealls  stated  in  effect  that  they 
were  anxious  to  retire  from  business  and  would  stay 
out,  and  the  contention  of  the  plaintiffs  is  that  the 
writing  of  a  week  later  is  part  of  the  same  transaction 
and  must  be  read  in  connection  with  the  instrument 
actually  transferring  the  stock,  and  likewise,  that  the 
previous  conversation  supports  that  theory. 

Section  713,  L.  0.  L.,  reads  thus : 

**When  the  terms  of  an  agreement  have  been  re- 
duced to  writing  by  the  parties,  it  is  to  be  considered 
as  containing  all  those  terms,  and  therefore  there  can 
be,  between  the  parties  and  their  representatives  or 
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successors  in  interest,  no  evidence  of  the  terms  of  the 
agreement,  other  than  the  contents  of  the  writing, 
except  in  the  following  cases : 

*  *  1.  Where  a  mistake  or  imperfection  of  the  writing 
is  put  in  issue  by  the  pleadings ; 

*  *  2.  Where  the  validity  of  the  agreement  is  the  fact 
in  dispute.  But  this  section  does  not  exclude  other 
evidence  of  the  circumstances  under  which  the  agree- 
ment was  made,  or  to  which  it  relates,  as  defined  in 
Section  717,  or  to  explain  an  ambiguity,  intrinsic  or 
extrinsic,  or  to  establish  illegality  or  fraud.  The 
term  *  agreement^  includes  deeds  and  wills  as  well  as 
contracts  between  parties.'' 

In  Sund  v.  Flagg,  86  Or.  289  (168  Pac.  300),  where 
consideration  of  this  statute  was  involved,  the  plain- 
tiffs sought  to  recover  compensation  for  their  services 
in  grading  for  a  railroad  under  employment  by  the  de- 
fendant. Work  was  begun  under  an  oral  arrange- 
ment contemplating  a  later  writing  embodying  the 
stipulation  of  the  parties.  The  contention  of  the  de- 
fendant was  that  it  was  agreed  orally  that  the  estimate 
of  the  chief  engineer  should  be  binding  upon  the  plain- 
tiffs and  that  it  would  control  the  subsequent  writing. 
Mr.  Justice  Habris,  speaking  for  the  court,  on  that 
point  used  this  language : 

'*It  may  be  true  that  contracts  with  stationmen  usu- 
ally contain  the  stipulation  contended  for  by  the  de- 
fendant but  the  answer  is  that  this  instrument  does  not 
contain  such  a  stipulation.  The  parties  chose  to  re- 
duce their  ,oral  agreement  to  writing  and  upon  inspec- 
tion the  document  appears  to  contain  a  complete 
contract.  The  prior  oral  agreement  made  in  Septem- 
ber, 1912,  may  have  included  the  stipulation  that  the 
parties  would  be  bound  by  the  estimates  of  the  chief 
engineer ;  but  if  the  oral  agreement  did  embrace  such 
a  stipulation  the  parties  left  it  out  when  they  reduced 
the  aarreement  to  writing  and  since  >the  writing  now 
appears  to  contain  a  complete  contract,  the  party 
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claiming  to  be  prejudiced  is  without  remedy  in  this 
proceeding'^:  Citing  Vogt  v.   Schieneheck,  122   Wis. 

491  (100  N.  W.  820, 106  Am.  St.  Kep.  989,  2  Ann.  Cas. 

814,  67  L.E.  A.  756). 

The  instrument  contracting  for  the  sale  of  the  stock 
opens  with  this  statement  made  by  the  Bealls  and  ac- 
cepted by  the  plaintiffs:  ^'This  confirms  onr  verbal 
agreement  with  you  which  we  now  understand  to  be 
as  follows,"  the  matter  following  containing  the  offer 
to  sell  and  the  terms  thereof.  Over  their  own  signa- 
tures the  plaintiffs  declared:  *'We  accept  the  above  as 
satisfactory.*' 

There  is  no  pretense  in  this  suit  that  any  mistake 
was  made  in  the  execution  of  this  document  or  that  the 
plaintiffs  were  induced  by  the  fraud  of  the  Bealls  to 
consent  to  it.  It  evidenced  a  completed  transaction. 
It  cannot  be  varied  by  parol.  It  was  a  past  considera- 
tion giving  no  vitality  to  the  document  upon  which  the 
plaintiffs  here  rely.  On  that  account  they  can  claim 
nothing  by  virtue  of  it. 

5.  The  corporate  defendants  cannot  be  bound  by  the 
stipulations  of  an  instrument  to  which  they  were  not 
parties.  In  Hall  Mfg.  Co.  v.  Western  Steel  &  Iron 
Works,  227  Fed.  588  (142  C.  C.  A.  220,  L.  E.  A.  1916C, 
620),  the  court  said: 

'*If  any  stockholder  or  officer  is  skilled  in  any  profes- 
sion or  art,  he  is  not  restrained  from  exercising  his 
skill  by  the  corporation's  covenant." 

The  converse  is  equally  true  that  if  a  stockholder 
operating  for  himself  makes  a  covenant  in  his  own 
name,  it  does  not  bind  a  corporation  of  which  he  may 
be  a  member.  If  it  were  held  that  a  single  stockholder 
by  his  individual  act  or  stipulation  could  bind  a  cor- 
poration of  which  he  was  a  member,  without  the  con- 
cern 's  being  a  party  to  that  agreement,  it  would  be  in 
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the  power  of  the  holder  of  a  majority  of  the  stock  or 
even  of  a  minority,  to  prejudice  other  holders  of  stock 
who  had  no  notice  of  it.  As  against  his  corporation, 
a  stockholder  cannot  contract  with  parties  who  have  no 
interest  in  the  concern  to  operate  as  a  member  thereof 
in  any  manner  inimical  to  it.  He  owes  his  loyalty  to 
the  institution  and  no  person  not  interested  in  it  can 
lawfully  seduce  him  from  his  duty.  It  is  his  business 
to  maintain  a  position  where  he  can  exercise  his  fair, 
honest  judgment  in  the  interests  of  the  corporation  of 
which  he  is  a  member :  15  Am.  &  Eng.  Cyc.  L.  948.  In 
3  Clark  &  Marshall  on  Private  Corporations,  Section 
657,  the  authors  use  this  language : 

.  ''But  any  agreement  by  or  between  a  part  of  the 
stockholders  of  a  corporation,  particularly  where  they 
own  the  majority  of  the  stock,  by  which  they  bind  them- 
selves to  vote  for  certain  officers  or  directors,  or  for 
themselves,  at  a  stated  salary,  or  for  certain  measures, 
without  regard  to  what  may  be  to  the  best  interests  of 
the  company,  or  otherwise  place  their  own  interests  in 
opposition  to  the  interests  of  the  company,  since  it 
tends  to  a  perpetration  of  a  fraud  upon  minority  stock- 
holders, is  contrary  to  public  policy,  and  illegal. '  ^ 

The  parties  to  the  paper  of  January  26, 1914,  might 
lawfully  contract  affecting  their  own  interests,  but 
without  its  consent  they  could  not  restrict  the  activities 
of  the  Coast  Culvert  &  Flume  Company  or  of  the  Mult- 
nomah Iron  Works. 

6.  By  means  of  injunction  the  plaintiffs  seek  to  en- 
force specific  performance  of  the  negative  language  in 
exhibit ''C' 

'*That  we  will  not  enter  directly  or  indirectly  into 
any  organization  or  individual  connection  in  the  same 
line  of  business  in  or  about  Portland  or  this  territory 
whereby  the  interests  of  Beall  &  Company  will  be  in 
any  measure  interfered  with. ' ' 
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That  injunction  is  a  proper  remedy  to  enforce  such 
negative  covenants  is  laid  down  in  Harris  v.  Theus, 
149  Ala.  133  (43  South.  131,  123  Am.  St.  Eep.  17,  10 
L.  E..A.  (N.  S.)  204). 

7.  In  a  suit  for  specific  performance,  the  contract 
itself  must  be  specific  enough  to  serve  as  the  founda- 
tion of  a  specific  decree.  The  court  cannot  be  wiser 
than  the  parties  themselves  or  go  more  into  detail  than 
they  have  marked  out  for  their  conduct,  or  make  a  new 
contract  for  them.  In  every  case  that  has  come  under 
our  observation  where  the  court  enjoined  parties  from 
transacting  a  similar  business,  the  agreement  was  so 
specific  that  no  one  could  mistake  what  was  within  the 
contemplation  of  the  parties.  For  instance,  in  Up- 
River  Ice  Co.  v.  Denier,  114  Mich.  296  (72  N.  W.  157, 
68  Am.  St.  Eep.  480),  the  man  who  sold  his  stock 
agreed  not  to  engage  in  the  ice  business  in  Port  Huron 
or  adjacent  thereto  at  any  time,  either  as  principal, 
agent  or  employee.  Kradwell  v.  Thiesen,  131  Wis.  97 
(111  N.  W.  233),  was  a  case  wherein  the  defendant 
bound  himself  in  writing  with  the  Kradwells  that  for 
and  during  a  period  of  five  years  from  and  after  June 
23, 1903,  he  would  not,  either  directly  or  indirectly,  in 
his  own  name  or  as  stockholder  or  as  agent,  engage  in 
the  business  of  selling  drugs  either  at  wholesale  or  re- 
tail, or  conduct  a  drug-store,  within  the  corporate  lim- 
its of  Eacine.  On  the  other  hand,  in  Hoff  v.  Leneer- 
man,  143  111.  App.  170,  the  agreement  by  the  defendant 
not  to  run  a  corn-sheller  **in  the  territory  contiguous 
to  Guthrie,  Illinois,"  was  held  to  be  too  indefinite  to 
justify  a  decree  for  specific  performance.  In  Brehm 
V.  8perry,92  Md.  378  (48  Atl.  368),  a  contract  *'to  give 
their  best  efforts"  to  the  consummation  of  a  certain 
scheme  was  likewise  held  to  be  too  indefinite  for  en- 
forcement by  decree.    In  Burke  v.  Mead,  159  Ind.  252 
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(64  N.  E.  880),  the  rule  laid  down  by  Mr.  Justice 
Washington  in  Colson  v.  Thompson,  2  Wheat.  336,  340 
(4  L.  Ed.  253),  was  approved,  reading  thus: 

'*The  contract  which  is  sought  to  be  specifically  ex- 
ecuted, ought  not  only  to  be  proved,  but  the  terms  of  it 
should  be  so  precise  as  that  neither  party  could  reason- 
ably misunderstand  them.  If  the  contract  be  vague  or 
uncertain,  or  the  evidence  to  establish  it  be  insuflScient, 
a  court  of  equity  will  not  exercise  its  extraordinary 
jurisdiction  to  enforce  it,  but  will  leave  the  party  to  his 
legal  remedy.*' 

See,  also,  Buck  v.  Smithy  29  Mich.  166  (18  Am.  Rep. 
84),  and  Blanchard  v.  Detroit  etc.  R.  R.  Co.,  31  Mich.  43 
(18Am.  Eep.  142). 

8.  It  is  uncertain  from  the  language  of  the  writing 
what  the  parties  considered  at  the  time  to  be  an  inter- 
ference with  the  interests  of  Beall  &  Company.  On 
this  ground,  likewise,  in  our  judgment,  the  contract  is 
not  a  good  foundation  for  enforcement  of  specific  per- 
formance. The  decree  of  the  Circuit  Court  is  reversed 
and  the  suit  dismissed. 

Bevebsed  and  Dismissed.    Beheabinq  Denied. 

MoBbide,  C.  J.,  and  Benson  and  Habbis^  JJ.,  concur. 


Argaed  January  28,  affirmed  February  25,  rehearing  denied  April  1, 

BBOWN  V.  ALMASIE. 

(178  Pac.  928.) 

PnWe  Landa— Hoiii6Stead»— Who  may  File. 

1.  Under  act  of  Congress  (Com p.  Stats.,  §  4530),  providing  that  no 
person  who  is  a  proprietor  of  more  than  160  acres  of  land  shall  acquire 
any  right  under  homestead  laws,  man  disqualified  to  make  homestead 
entry  by  reason  of  ownership  of  too  much  land  may  qualify  by  dis- 
posing of  surplus  portion  by  gift  or  by  sale^  even  though  purpose  of 
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transaction  is  to  qualify  himself ,  provided  eonveyanee  is  final  and  in 
good  faith. 

PuWc  Landa — ^Bomesteads — ^Wlio  may  File. 

2.  A  person  disqualified  to  file  on  a  government  homestead  by 
reason  of  having  too  much  land  cannot  qualify  himself  by  a  transfer 
of  legal  title,  unless  parties  intend  that  really  beneficial  ownership 
shall  pass  permanently. 

Public  Lands— Homestead— Who  may  File — Qnestloiui  of  Fact. 

3.  Where  one,  disqualified  to  file  on  government  homestead  by 
reason  of  owning  too  much  land,  conveys  legal  title  to  another  of 
burplus  owned  by  him,  whether  or  not  transaction  is  final  and  in  good 
faith,  so  as  to  give  him  a  right  to  file,  in  any  given  ease,  is  a  ques- 
tion of  fact  to  be  decided  upon  evidence,  both  direct  and  circumstan- 
tiaL 

Public  Lands — ^Homesteada— Who  may  File — QnaUfication. 

4.  In  action  which  involved  plaintiff's  right  to  file  on  pubUe  lands, 
evidence  held  sufiicient  to  sustain  finding  that  plaintiff  was  not  quali- 
fied  to  file  by  reason  of  owning  more  than  160  acres,  in  that  transfer 
of  legal  title  of  part  of  ,land  owned  by  him  was  not  a  bona  fide 
transaction  intended  to  pass  a  real  beneficial  interest. 

Public  Lands — Dedslona  of  Land  Department— ConcluslTeneBa 

5.  In  absence  of  fraud,  a  decision  of  Land  Department  in  contest 
cases,  based  on  questions  of  fact,  is  final  and  bindine  upon  courts,  and 
cannot  be  disturbed  on  account  of  weight  of  evidence,  or  because 
court  itself  upon  eame  evidence  would  have  reached  a  cUfferent  con- 
clusion. 

[As  to  when  the  action  of  the  land  office  is  conclusive,  see  note 
in  20  Am.  Dec.  273.] 

From  Lane :  Geobge  F.  Skh^worth,  Jud^e. 

Department  2. 

On  the  twenty-first  day  of  September,  1906,  Samuel 
W.  Brown,  plaintiff  herein,  filed  his  homestead  claim 
upon  certain  public  lands  in  the  Eoseburg  Land  Dis- 
trict, described  as  Lots  1,  2,  3,  and  4,  section  30,  T.  16 
S.,  E.  7  W.  of  the  W.  M.,  the  same  being  the  lands  in 
controversy  herein.  It  is  conceded  that  the  lands  were 
then  subject  to  homestead  entry,  and  that  the  plaintiff 
was  a  qualified  homestead  claimant,  unless  he  owned  at 
the  time  more  than  160  acres  of  land.  Afterwards,  and 
within  the  time  required  by  law,  he  moved  his  residence 
upon  the  homestead  claim  in  dispute,  and  made  con- 
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siderable  improvements  thereon,  and  continued  to  re- 
side npon  the  premises,  as  required  by  law. 

On  the  10th  of  October,  1908,  and  while  the  plaintiff 
was  still  residing  upon  the  claim,  the  defendant  Joseph 
Almasie  filed  in  the  land  office  a  contest  against  the 
claim  of  plaintiff  on  the  ground  that  at  the  time  of 
making  plaintiff 's  filing  he  was  the  owner  of  more  than 
160  acres  of  land,  and  was  thereby  disqualified  as  a 
homestead  claimant. 

The  contest  proceeded  to  a  hearing  before  the  local 
land  office,  and  was  decided  against  the  plaintiff  herein 
and  in  favor  of  the  contestant.  This  decision  was  ap- 
pealed to  the  commissioner  of  the  General  Land  Office 
at  Washington,  and  his  decision,  affirming  that  of  the 
local  land  office,  was  again  appealed  to  the  Secretary 
of  the  Interior,  who  also  decided  against  plaintiff 
herein,  and  in  favor  of  the  contestant  in  the  local  land 
office.  The  entry  was  canceled  upon  the  record,  and 
thereafter  Almasie,  the  defendant  herein,  filed  upon  the 
lands  in  his  turn. 

Still  later  the  plaintiff  contested  the  claim  of  the  de- 
fendant Almasie,  and  the  decision  of  the  register  and 
receiver  was  again  in  Almasie 's  favor,  and  the  case 
was  appealed  by  plaintiff  through  all  the  departments 
and  the  final  decision  of  the  Secretary  of  the  Interior 
was  again  against  the  plaintiff. 

During  all  that  time  the  plaintiff  Brown  seems  to 
have  remained  in  possession  of  a  portion  of  the  claim, 
the  defendant  making  his  residence  and  improvements 
upon  a  different  portion. 

Defendant  having  finally  made  his  proof  and  ob- 
tained a  patent  from  the  government ;  on  the  twenty- 
sixth  day  of  September,  1912,  brought  an  action  in  the 
Circuit  Court  for  Lane  County  to  recover  the  land  in 
controversy;  whereupon  the  plaintiff  herein  brought 
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this  suit  to  enjoin  the  action  at  law,  and  to  have  the 
defendant  held  and  declared  trustee  of  the  legal  title, 
in  favpr  of  the  plaintiff. 

Prior  to  the  time  of  filing  his  original  claim  on  the 
twenty-first  day  of  September,  1906,  it  is  conceded  that 
the  plaintiff  was  the  owner  of  329  acres  of  land,  and 
abont  that  time,  but  prior  to  the  making  of  the  filing, 
he  executed  a  deed  to  one  John  Hunziker  for  169  acres 
of  the  same,  purporting  to  convey  the  same  to  Hunzi- 
ker for  a  consideration  of  $2,500,  and  at  the  same  time 
he  took  a  mortgage  back  from  Hunziker  for  the  entire 
purchase  price.  The  mortgage  provided  that  the  price 
should  be  paid  in  annual  installments  running  for  five 
years.  No  payments  were  ever  made  by  Hunziker  on 
this  mortgage,  unless  it  was  a  small  sum  of  about  $5. 

About  a  month  before  the  contract  was  initiated 
against  Brown's  entry  by  Almasie,  Hunziker  deeded 
the  land  to  Ira  Brown,  son  of  plaintiff,  in  considera- 
tion of  $1,  Ira  Brown  assuming  the  mortgage  and,  it 
is  claimed,  he  has  since  been  the  owner  of  the  land. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Williams  d  Bean  and  Mr.  A.  C.  Woodcock, 
with  oral  arguments  by  Mr.  L.  E.  Bean  and  Mr.  Wood- 
cock. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  C.  M.  Kissinger. 

BENNETT,  J.— The  abstract  questions  involved  in 
the  case,  are : 

First :  Can  a  party,  who  is  the  owner  of  more  than 
160  acres  of  land,  qualify  himself  as  a  homestead  claim- 
ant, by  executing  to  a  third  party  a  deed,  regular  and 
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And  whether  or  not  there  was  such  an  actual  bona  fide 
intent,  in  any  given  case,  is  a  question  of  fact  to  be  de- 
cided upon  the  evidence,  both  direct  and  circumstan- 
tial, which  is  offered  as  to  the  transaction. 

4.  This  question  of  fact,  as  to  whether  the  transac- 
tion between  Brown  and  Hunziker  was  a  real  bona  fide 
transaction  and  intended  to  pass  the  real  beneficial  in- 
terest in  the  land,  was  presented  in  the  land  contest, 
to  the  officers  of  the  Land  Department,  and  the  findings 
in.  that  department  were,  that  the  conveyance  of  the 
legal  title  was  fictitious  and  never  conveyed  to  Hunzi- 
ker the  real  beneficial  ownership.  Was  there  evidence 
to  sustain  these  findings? 

The  evidence  in  the  contest  case,  taken  in  the  local 
land  office,  was  introduced  in  the  court  below  in  full 
and  is  presented  in  the  transcript  here,  from  which  it 
appears  that  Hunziker  never  paid  anything  on  the  land 
whatever,  unless  it  was  the  $5  referred  to  at  one  place 
in  the  testimony  of  the  plaintiff.  .  He  did  not  pay  the 
interest  when  it  came  due,  and  he  did  not  pay  the 
first  installment  at  the  end  of  the  year.  He  never 
went  into  possession  of  any  portion  of  the  land,  the 
plaintiff  remaining  in  possession  of  the  garden  spot, 
which  seems  to  have  been  about  the  only  portion  actu- 
ally inclosed  or  used  by  anyone.  In  addition  to  this, 
the  evidence  on  behalf  of  the  contestant,  tended  to 
show,  that  the  plaintiff,  after  the  conveyance,  had  done 
a  small  amount  of  slashing  on  the  land,  and  (although 
this  is  in  dispute)  there  was  evidence  tending  to  show 
that  the  plaintiff  paid,  or  furnished  the  money  to  pay, 
the  taxes  on  the  land.  This  is  explained  by  the  plain- 
tiff, where  admitted,  upon  the  theory,  that  it  was  done 
to  protect  his  right  under  the  mortgage. 

There  was  also  evidence  tending  to  show  that  after 
the  conveyance  in  question,  Brown  and  one  L.  W.  Hun- 
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ziker  entered  into  an  agreement,  which  contained  the 
following  clause : 

"That,  whereas,  S.  W.  Brown  and  L.  W.  Hnnziker 
have  heretofore  made  and  entered  into  an  agreement 
for  the  running  of  the  farm  otvned  and  controlled  by 
the  said  Brown,  the  said  farm  being  situate  in  sections 
30  and  31,  T.  16  S.,  E.  7  W.,  and  containing  329  acres, 
part  of  which  farm  is  now  held  by  John  Hunziker,  sub- 
ject to  a  mortgage  given  by  the  said  Brown/' 

And  said  contract  further  provides : 

I 'For  the  cutting  of  one  million  feet  of  timber  on  the 
said  farm,  the  same  to  be  logged  for  the  joint  benefit  of 
the  said  Brown  and  Hunziker,  and  the  said  farm  to  be 
operated  by  the  said  Brown  and  Hunziker  for  their 
joint  benefit.'* 

In  addition  to  this  there  was  evidence  offered  by  the 
contestant,  tending  to  show  that  at  different  times 
after  the  conveyance.  Brown  still  claimed  to  own  this 
land.  William  Hayes  testified  to  a  conversation  with 
the  plaintiff,  as  follows : 

**I  had  different  conversations  with  him  different 
times  (after  the  transfer  to  Hunziker)  as  to  what  he 
was  worth  and  what  he  had  there  and  so  on,  and  he 
told  me  he  had  these  two  quarters  of  land  and  his 
homestead. ' ' 

And  again  at  another  place, — 

**Q.  At  all  times  when  yon  held  conversation  with 
him  in  reference  to  this  land,  he  claimed  to  own  it, 
didn't  he t 

"A.  Yes,  sir." 

And  again  on  cross-examination; 

"Q.  You  say  he  exercised  ownership  over  the  land, 
what  did  he  do  t 

^'A.  He  always  spoke  about  it  being  his  land  when 
he  was  there." 
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In  one  place  in  cross-examination.  Brown  himself 

testified : 

**I  did  reserve  the  handling  and  looking  after  the 
land/' 

Some  of  these  things,  it  is  trne,  were  denied  and 
some  explained  by  the  plaintiff,  but  it  was  for  the  offi- 
cers of  the  Land  Department,  in  the  first  instance,  to 
pass  upon  the  truthfulness  of  the  witnesses,  and  to  de- 
cide as  to  how  far  the  explanations  were  satisfying  or 
convincing. 

There  seems  then,  to  have  been  ample  evidence,  in 
the  character  of  the  transaction — the  lacK^of  any  acts 
of  ownership  or  control  over  the  land  by  Hunziker,  the 
retention  of  the  use  and  control  by  the  plaintiff,  the 
payment  of  the  taxes  by  him,  and  the  evidence  of  his 
declarations  of  continued  ownership — to  base  a  finding 
upon  the  part  of  the  land  officers  that  the  transaction 
was  fictitious,  and  never  intended  to  transfer  the  real 
ownership  to  Hunziker. 

It  is  urged  in  appellant's  brief  that  the  word  *' pro- 
prietor" in  the  land  laws,  necessarily  means  in  effect, 
the  holder  of  the  legal  paper  title,  and  technical  defini- 
tions of  the  word  are  cited  to  support  the  contention, 
but  this  would  entirely  destroy  the  rule  that  the  trans- 
action must  be  ** final  and  in  good  faith."  Among 
other  cases  cited  is  that  of  Aiken  v.  Ferry,  6  Saw.  88 
(Fed.  Cas.  No.  112).  But  we  do  not  think  that  case 
places  the  proprietorship  necessarily  upon  the  person 
who  holds  the  legal  title.  On  the  contrary,  in  that  case 
it  is  said : 

**A  person  who  owns  land  in  trust  for  another  is  not 
a  proprietor  of  such  lands  within  the  inhibition  of  the 
pre-emption  act. ' ' 

And  the  opinion  of  the  court  fully  concedes  that 
although  the  record  title  is  in  one  party,  yet  the  bona 
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fides  of  the  transaction  may  be  questioned.    The  court 
says: 

* '  So  that  upon  the  face  of  the  record  the  plaintiff 
had  no  interest  in  these  lands  when  he  filed  his  declara- 
tory statement.  The  bona  fides  of  these  conveyances 
has  been  questioned  by  counsel,  but  the  only  ground 
for  suspicion  is  the  admitted  facts  and  circumstances 
of  the  transaction,  and  I  think  these  are  enough  to  put 
the  party  asserting  that  they  were  made  in  good  faith 
to  the  proof  of  the  same.^' 

The  only  remaining  question  is  as  to  how  far  the 
courts  can  go  in  revising  the  decisions  of  the  Land 
Department  in  land  contests  before  it. 

5.  It  seems  to  be  pretty  well  settled,  that  the  courts 
may  correct  and  nullify  land  office  decisions,  which  are 
secured  by  fraud,  either  directly  upon  the  part  of  the 
land  officers,  or  by  fraud  practiced  upon  such  officers, 
and  that  the  courts  will  also  correct  errors  of  law  on 
the  part  of  such  land  officers. 

But  it  seems,  also,  equally  well  settled,  that  the  deci- 
sions of  the  Land  Department  in  contest  cases,  based 
upon  questions  of  fact,  are  final  and  binding  upon  the 
court,  and  cannot  be  disturbed  on  account  of  the  weight 
of  evidence,  or  because  the  court  itself,  upon  the  same 
evidence,  would  have  reached  a  different  conclusion: 
Aiken  v.  Ferry,  6  Saw.  89  (Fed.  Cas.  No.  112) ;  Shepley 
V.  Cowan,  91 U.  S.  340  (23  L.  Ed.  424) ;  Quinhy  v.  Con- 
Ian,  104  U.  S.  420  (26  L.  Ed.  800) ;  Lee  v.  JoJmson,  116 
U.  S.  48  (29  L.  Ed.  570,  6  Sup.  Ct.  Rep.  249) ;  Johnson 
V.  Bridal  Veil  Lbr.  Co.,  24  Or.  186  (33  Pac.  529) ;  Small 
V.  iMtz,  41  Or.  578,  (67  Pac.  421,  69  Pac.  827). 

In  Aiken  v.  Ferry,  6  Saw.  89  (Fed.  Cas.  No.  112), 
where  a  question  similar  to  the  one  under  considera- 
tion was  before  the  court,  Judge  Dbady,  rendering  the 
opinion,  says : 

**It  does  not  appear  that  these  conveyances  were  be- 
fore the  land  office,  and  if  they  had  been  and  a  question 
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arose  as  to  their  integrity,  the  decision  thereon  would 
not  be  subject  to  review  here  upon  the  question  of  fact 
simply. ' ' 

In  Shepley  v.  Cowan,  91 U.  S.  340  (23 L.  Ed.  424),  Mr. 
Justice  Field,  in  delivering  the  opinion  of  the  court, 
said: 

''If  the  matter  were  open  for  our  consideration  we 
might,  perhaps,  doubt  as  to  the  sufficiency  of  the  proofs 
presented  by  the  heirs  of  Chartrand  to  the  officers  of 
the  Land  Department  to  establish  a  right  of  pre-emp- 
tion, •  •  but,  for  mere  errors  of  judgment  upon  the 
weight  of  evidence  in  a  contested  case  before  them,  the 
only  remedy  is  by  appeal  from  one  officer  to  another 
of  the  department  and,  perhaps,  under  special  circum- 
stances, to  the  President.  ^^ 

In  Quinby  v.  Conlan,  104  U.  S.  420  (26  L.  Ed.  800), 
it  is  said  by  the  same  learned  judge : 

' '  It  would  lesftd  to  endless  litigation  and  be  fruitful  of 
evil  if  a  supervisory  power  were  vested  in  the  courts 
over  the  action  of  the  numerous  officers  of  the  Land 
Department  on  mere  questions  of  fact  presented  for 
their  determination  *  *  and  we  may  also  add  in  this 
connection,  that  the  misconstruction  of  the  law  by  the 
officers  of  the  department,  which  will  authorize  the  in- 
terference of  the  court,  must  be  clearly  manifest,  and 
not  alleged  upon  a  possible  finding  of  the  facts  from 
the  evidence,  different  from  that  reached  by  them.'* 

This  being  a  federal  question,  these  authorities 
would  be  decisive,  but  these  cases  have  been  frequently 

followed  in  our  own  court. 

In  Johnson  v.  Bridal  Veil  Lhr.  Co.,  24  Or.  186  (33  Pac. 
529),  Mr.  Justice  Moore,  delivering  the  opinion  of  the 
court,  quotes  from  Shepley  v.  Cowan,  as  follows: 

*  *  When  the  officers  of  the  land  office  err  in  judgment 
upon  a  question  of  fact,  the  courts  can  furnish  no 
relief.'' 
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In  Small  v.  Lutz,  41  Or.  578  (67  Pac.  421,  69  Pac. 
827),  Mr.  Justice  Bban,  delivering  the  opinion  of  the 
court,  quotes  from  Steel  v.  Befimng  Co.,  106  U.  S.  447 
(27  L.  Ed.  226,  1  Sup.  Ct.  Rep.  389),  that  the  Land 
Department — 

*'was  established  to  supervise  the  various  proceedings 
whereby  a  conveyance  of  title  from  the  United  States 
to'  portions  of  the  public  domain  is  obtained,  and  to 
see  that  the  requirements  of  different  acts  of  Congress 
are  fully  complied  with.  Necessarily,  therefore,  it 
must  consider  and  pass  upon  the  qualifications  of  the 
applicant,  the  acts  he  has  performed  to  secure  the  title, 
the  nature  of  the  land,  and  whether  it  is  of  the  class 
which  is  open  to  sale.  Its  judgment  upon  these  mat- 
ters is  that  of  a  special  tribunal,  and  is  unassailable 
except  by  direct  proceedings  for  its  annulment  or  limi- 
tation. *  * 

And  again,  quoting  from  Burfevming  v.  Chicago,  etc., 
163  U.  S.  321  (41  L.  Ed.  175, 16  Sup.  Ct.  Eep.  1018) : 

'*It  has  undoubtedly  been  affirmed  over  and  over 
again  that,  in  the  administration  of  the  public  land  sys- 
tem of  the  United  States,  questions  of  fact  are  for  the 
consideration  and  judgment  of  the  Land  Department, 
and  that  its  judgment  thereon  is  final.  *  * 

Here  the  Land  Department  was  passing  upon  a  ques- 
tion of  fact — ^whether  the  plaintiff  Brown  was  a  quali- 
fied homestead  claimant — ^whether  he  was  the  owner  of 
more  than  160  acres  of  land  at  the  time  he  made  his 
filing,  and,  incidentally,  whether  the  deed  for  a  portion 
of  his  land  to  Hunziker,  was  intended  as  a  conveyance 
of  the  actual  ownership  and  beneficial  interest,  or  was 
only  a  fictitious  and  pretended  transfer;  and  there 
being  evidence  from  which  the  department  may  have 
inferred  it  was  fictitious,  its  finding  thereon  is  conclu- 
sive upon  the  court. 

No  claim  is  made  in  the  argument  that  there  was 
actual  fraud  on  the  part  of  the  land  officers,  or  that  the 
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evidence  establishes  the  allegations  of  the  complaint, 
that  their  decision  was  secured  by  fraud;  nor  do  we 
think  there  is  any  sufficient  evident  which  would  sus- 
tain  a  finding  to  that  effect. 
The  judgment  of  the  court  below  is  aflSnned. 

Affibmed. 

McBbidB;  C.  J.,  and  Bean  and  Johns,  JJ.,  concur. 


Argued  February  10,  reversed  and  remandied  Mareh  4,  rehearing  denied 

April  1,  1919. 

MILLER  V.  PAYETTE  VALLEY  LAND  CO. 

(178  Pac.  987.) 

Brokers— Contracts — ^Memorandum — Snfllciency. 

1.  A  memorandum  held  insufficient,  under  Section  SOS,  L.  O.  Tm, 
on  which,  to  base  an  a,etion  for  commissions  earned  by  plaintiff  as  & 
broker  in  sale  of  real  estate,  in  failing  to  state  consideration. 

[As  to  supplementing  brokerage  contract  by  proof  of  oral  col- 
lateral agreement,  see  note  in  Ajon.  Oas.  1914A,  458.] 

From  Multnomah :  Habby  H.  Belt,  Judge. 

Department  1. 

This  is  an  action  to  recover  commissions  on  an  al- 
leged sale  of  real  estate.  The  material  facts  stated  in 
the  complaint  are  as  follows:  That  on  or  about  the 

day  of  May,  1916,  defendant  was  and  ever  since 

has  been  up  until  the day  of  November,  1916,  the 

owner  of  certain  orchard  property  in  Canyon  County, 
Idaho,  as  shown  by  a  plat  thereof,  recorded  in  Book 
'*4"  of  Plats,  page  33,  records  of  Canyon  County, 
Idaho,  excepting  certain  lots  sold  to  parties  on  con- 
tract, which  said  property  was  all  the  real  property 
owned  by  the  said  defendant  at  all  times  herein  men- 
tioned ;  that  on  or  about  the day  of  May,  1916,  at 

Payette,  Canyon  County,  Idaho,  the  plaintiff  and  de- 
fendant entered  into  an  oral  agreement  whereby  the 
defendant  employed  plaintiff  as  a  real  estate  broker  to 
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secure  a  purchaser  for  all  of  the  said  real  property 
owned  by  defendant,  defendant  agreeing  to  pay  plain- 
tiff $2,100  as  commission  for  his  services  if  plaintiff 
secured  a  purchaser  for  said  property  on  terms  which  - 
were  satisfactory  and  would  be  accepted  by  defendant ; 
that  at  said  time  it  was  agreed  between  plaintiff  and 
defendant  that  the  said  agreement  should  be  thereafter 
reduced  to  writing  and  signed  and  subscribed  by  the 
parties  thereto,  and  on  or  about  the  twenty-ninth  day 
of  September,  1916,  at  Payette,  Canyon  County,  Idaho, 
plaintiff  and  defendant  entered  into  a  memorandum  of 
agreement,  which  said  memorandum  of  agreement, 
and  the  oral  agreement  heretofore  referred  to,  consti- 
tute the  agreement  between  plaintiff  and  defendant, 
and  a  true  and  correct  copy  of  which  is  in  words  and 
figures  as  follows,  to  wit: 

**  Whereas,  there  is  a  disagreement  between  Otto  C 
Miller,  of  Payette,  Idaho,  and  the  Payette  Valley  Land 
&  Orchard  Company,  of  Payette,  Idaho,  as  to  the  com- 
mission to  be  paid  in  a  deal  pending,  whereby  a  certain 
Dr.  Smith  proposes  to  buy  the  property  of  the  said 
Payette  Valley  Land  &  Orchard  Company; 

**  Therefore,  the  undersigned  have  agreed  to  a  $1500 
cash  commission  in  case  the  deal  goes  through,  as  sub- 
mitted by  the  Orchard  Company,  to  be  paid  to  the  said 
Otto  C.  Miller,  and  $600  to  be  submitted  to  a  board  of 
arbitration,  consisting  of  three  disinterested  parties. 
The  Orchard  Company  to  choose  one  man,  Mr.  Miller 
to  choose  one  man,  and  these  two  men  so  chosen  to 
select  a  third.  This  Board  of  Arbitration  to  determine 
whether  the  services  of  Otto  C.  Miller  should  require 
the  payment  of  this  additional  commission  of  $600, 
after  statements  of  facts  have  been  submitted  to  them 
by  both  Otto  C.  Miller  and  the  Orchard  Company. 

**  Dated  at  Payette,  Idaho,  September  29, 1916. 

**Otto  C.  Millbb, 
* '  The  Payette  Valley  Land  &  Orchabd  Co., 

'*By  0.  H.  AvEY, 

*  President.** 
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That  the  said  agreement  was  made,  executed  and  de- 
livered by  and  on  behalf  of  the  Payette  Valley  Land  & 
Orchard  Company,  by  the  president  of  said  corpora- 
tion, who  had  full  power  and  authority  to  bind  said 
corporation,  and  was  executed  for  and  on  behalf  of 
said  corporation;  that  in  accordance  with  the  terms 
and  conditions  of  said  contract,  plaintiff  secured  a 
purchaser  for  said  property  in  the  person  of  one  C.  J. 
Smith  of  Portland,  who  was  able,  ready  and  willing  to 
purchase  the  property  on  the  terms  submitted  by  de- 
fendant, and  defendant  entered  into  negotiations  for 
the  sale  and  exchange  of  all  of  its  said  real  property, 
with  the  said  C.  J.  Smith,  acting  in  said  negotiations 
through  plaintiff;  that  at  the  time  said  memorandum 
of  agreement  was  entered  into,  defendant  had  offered 
to  convey  all  of  its  said  real  property  to  the  said  C.  J. 
Smith  in  exchange  for  certain  real  property,  owned  by 
the  said  C.  J.  Smith,  in  Portland,  Multnomah  County, 
Oregon,  the  said  sum  of  $15,000  to  be  paid  by  the  said 
C.  J.  Smith  to  defendant ;  that  for  the  purpose  of  en- 
deavoring to  defeat  plaintiff  *s  commission,  as  agreed 
upon  between  plaintiff  and  defendant,  defendant's  at- 
torney and  agent,  acting  for  and  on  behalf  of  defendant, 
went  to  Portland,  Oregon,  to  see  the  said  C.  J.  Smith, 
and  did  then  and  there  agree  with  the  said  C.  J.  Smith 
to  accept  the  sum  of  $13,750  in  cash,  instead  of  the  sum 
of  $15,000  in  cash,  without  the  knowledge  of  plaintiff ; 
whereas,  had  plaintiff  been  permitted  to  complete  said 
negotiations  and  consummate  said  exchange  and  pur- 
chase of  property,  the  said  defendant  would  have  re- 
ceived the  amount  submitted  by  the  defendant  in  ac- 
cordance with  the  written  memorandum  of  agreement 
between  plaintiff  and  defendant,  but  by  reason  of  de- 
fendant offering  and  agreeing  with  the  said  C.  J. 
Smith  to  accept  a  less  sum  than  $15,000  in  cash,  it  was 
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rendered  impossible  for  plaintiff  to  secure  for  defend- 
ant the  amount  of  money  which  could  have  been 
secured  by  defendant  if  said  negotiations  had  been 
carried  on  entirely  through  plaintiff;  that  thereafter, 
on  or  about  the day  of  November,  1916,  after  de- 
fendant had  agreed  to  accept  the  said  real  property 
in  Multnomah  County,  Oregon,  and  the  said  sum  of 
$13,750  from  the  said  C.  J.  Smith,  the  said  C.  J.  Smith 
did  purchase  all  of  said  real  property  from  defend- 
ant, and  secured  deeds  therefor,  and  did  make,  exe- 
cute and  deliver  to  defendant  his  deed  to  the  said  real 
property  in  Multnomah  County,  Oregon,  and  did  pay 
to  defendant  the  said  sum  of  $13,750,  and  that  thereby 
plaintiff  became  entitled  to  the  sum  of  $2,100  commis- 
sion for  his  services  so  performed  at  the  special  in- 
stance and  request  of  defendant,  and  that  prior  to  the 
institution  of  this  action,  defendant  informed  plaintiff 
that  defendant  would  not  pay  plaintiff  any  part  of  his 
said  commission  for  securing  said  purchaser  for  said 
property,  and  did  refuse  to  arbitrate  the  sum  of  $600, 
as  mentioned  in  said  memorandum  of  agreement; 
plaintiff  alleges  that  on  account  of  defendant  ^s  failure 
and  refusal  to  pay  any  part  of  said  commission,  or  to 
arbitrate  said  sum  of  $600,  that  thereby  defendant  be- 
came indebted  to  plaintiff  for  the  whole  of  said  com- 
mission, amounting  to  $2,100. 

To  this  was  interposed  what  was  substantially  a 
general  demurrer,  which  being  overruled,  defendant 
answered  by  a  general  denial,  and  by  way  of  further 
defense  pleaded  the  statute  of  frauds.  It  was  also  al- 
leged that  after  the  execution  of  the  writing  above 
quoted,  plaintiff  came  to  Portland,  Oregon,  and  nego- 
tiated with  Dr.  C.  J.  Smith  for  the  sale  of  the  prop- 
erty, owned  by  defendant,  upon  the  terms  submitted  by 
defendant    Such  negotiations  failed  and  the  prop- 
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erty  was  not  sold  by  plaintiff,  or  anyone  else,  and 
thereafter  the  writing  mentioned  was  modified,  by 
mntnal  agreement  of  the  parties,  in  the  following  par- 
ticulars : 

*  *  The  said  Dr.  C.  J.  Smith  oflFered  to  buy  said  prop- 
erty for  the  sum  of  $13,750,  and  declined  to  give  more 
than  said  sum,  and  the  defendant  offered  to  sell  said 
property  for  the  sum  of  $15,000,  and  declined  to  take 
a  less  sum  therefor,  the  difference  between  the  offer 
made  by  defendant  and  that  made  by  Dr.  Smith  being 
the  sum  of  $1,250.  Thereupon  it  was  agreed  between 
plaintiff  and  defendant  that  the  commission  to  be  re- 
ceived by  said  plaintiff,  under  the  writing  mentioned 
in  paragraph  11  hereof,  should  be  reduced  by  the  sum 
of  $1,250,  and  that  if  a  sale  was  consummated  at 
$13,750,  plaintiff  should  be  paid  the  sum  of  $250  in 
cash,  and  the  payment  of  the  sum  of  $600  should  be 
arbitrated  in  the  manner  specified  in  said  writing. 
Thereafter,  in  consideration  of  the  modification  of 
plaintiff ^s  contract  for  commission,  and  of  the  reduc- 
tion of  the  commission  to  be  received  by  plaintiff,  in 
plaintiff's  presence  and  at  his  request,  defendant  re- 
duced the  selling  price  of  said  property  to  $13,750  and 
accepted  the  offer  made  by  Dr.  C.  J.  Smith,  which  offer 
and  acceptance  later  resulted  in  a  sale  of  the  property 
for  the  sum  of  $13,750.00. ' ' 

The  answer  having  been  put  in  issue  by  appropriate 
denials,  the  case  was  tried  before  a  jury,  which  ren- 
dered a  verdict  in  favor  of  plaintiff  for  $1,500,  and 
from  a  judgment  thereon  defendant  appeals. 

Bevebsed  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Griffith,  Letter  <&  Allen  and  Mr.  Bert  W. 
Henry  J  with  oral  arguments  by  Mr.  Harrison  Allen  and 
Mr.  Henry. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Henry  L.  Lyons,  Mr.  Ralph  W.  Swagler  and  Mr. 
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Arthur  Langguth,  with   an   oral  argument   by  Mr. 
Lyons. 

McBRIDE,  C.  J. — 1.  The  view  we  take  of  the  written 
memorandum  submitted,  renders  a  discussion  of  many 
of  the  alleged  errors  unnecessary. 

In  its  final  analysis  this  is  an  action  to  recover  a 
broker's  commission  upon  a  sale  of  lands.  It  is  not 
an  action  based  upon  a  contract  for  the  compromise  of 
a  disputed  claim,  but  is  put  flatly  upon  an  obligation  to 
pay  brokerage  in  case  of  a  sale  of  defendant's  lands. 
It  is  not  an  action  for  damages  for  breach  of  the  con- 
tract, but  one  for  commissions  fully  earned  by  perform- 
ance of  plaintiff's  part  of  the  contract.  It  must,  there- 
fore, be  tested  by  our  statute  in  regard  to  brokerage, 
which  is  as  follows : 

**In  the  following  cases  the  agreement  is  void  unless 
the  same  or  some  note  or  memorandum  thereof,  ex- 
pressing the  consideration,  be  in  writing  and  sub- 
scribed by  the  party  to  be  charged,  or  by  his  lawfully 
authorized  agent ;  evidence,  therefore,  of  the  agreement 
shall  not  be  received  other  than  the  writing,  or  second- 
ary evidence  of  its  contents,  in  the  cases  prescribed  by 
law:  •  • 

**Subdiv.  8.  An  agreement  entered  into  subsequent 
to  the  taking  effect  of  this  act  authorizing  or  employing 
an  agent  or  broker  to  sell  or  purchase  real  estate  for 
compensation  or  a  commission":  Section  808,  L.  0.  L. 

The  agreement  offered  in  evidence  does  not  state  the 
consideration.  A  certain  sum  is  to  be  paid  **if  the 
deal  goes  through,"  but  whether  for^ervices  rendered, 
or  to  be  rendered,  by  plaintiff,  or  for  charity,  or  as  a 
gift,  does  not  appear.  It  does  not  appear  from  the 
agreement  that  plaintiff  had  rendered  any  services  in 
the  past,  or  was  to  render  any  in  the  future,  in  order 
to  bring  about  a  sale  or  trade  between  defendant  and 
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Dr.  C.  J.  Smith.  Conceding  that  the  description  of  the 
property  to  be  sold  is  sufficient,  it  is  plain  that  oral 
evidence,  to  supply  missing  terms  in  the  alleged  agree- 
ment, must  be  introduced  to  show  the  consideration, 
and  whenever  this  is  the  case  the  agreement  is  void. 

It  is  needless  to  cite  authorities,  or  attempt  to  con- 
strue the  plain  language  of  the  statute,  in  such  a  way 
as  to  escape  the  sometimes  harsh  consequences  of  en- 
forcing it.  Neither  the  complaint  nor  the  evidence  dis- 
close a  cause  of  action  to  recover  conunissions,  which  is 
within  the  statute. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded  for  proceedings  not  inconsistent 
with  this  opinion. 

Beversed  and  Remanded.    Beheabino  Denied. 

Bean,  Benson  and  Habbis,  JJ.,  concur. 


Arffued  Febrnery  IB,  affirmed  March  11,  rehearing  denied  April  1, 

1919. 

BBYANT  V.  PANTEB. 

(178  Pac.  989.) 

FrandJi»  Statute  of— Original  or  OoUatenJ  PromiflO— Jury  QneslloiL 

1.  Where  plaintiff,  who  Bued  to  recover  an  amount  due  for  the 
purchase  price  of  an  automobile,  asserted  that  h«  sold  the  same  on  the 
joint  credit  of  defendants,  who  were  father  and  son,  held  that,  under 
the  evidence,  the  question  of  whether  the  promise  of  the  father  waa 
original  or  collateral  to  the  promise  of  the  son  was  for  the  jury. 

Frauds,  Statute  of— PromiBe  to  Pay  DeU  of  Another. 

2.  Where,  a  seller  having  refused  to  sell  a  motor  car  on  credit 
to  the  son,  the  father  jointly  promised  with  the  son  to  pay  the  pur- 
chase price,  held  that  such  promise  was  not  within  the  statute  of  frauds 
(Seel  ion  808,  subd.  2,  Ii.  O.  L.),  and  the  father  was  liable,  though  the 
agreement  was  not  reduced  to  writing  and  the  promised  note  for  the 
price  was  never  given. 

[As  to  what  is,  within  the  statute  of  frauds,  a  promise  to  pay 
or  answer  for  the  debt  of  another,  see  note  in  120  An.  St.  Bq^ 
487.] 
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From  Coos :  John  S.  Coke,  Judge. 

Department  1. 

George  W.  Bryant,  the  plaintiff,  owned  an  automo- 
bile. Allen  B.  Panter  is  a  son  of  his  codefendant 
W.  B.  Panter,  jBryant  alleges  in  his  complaint  that  in 
June,  1915,  the  Panters  agreed  to  pay  him  $1,500  for 
the  automobile,  which  according  to  the  understanding 
of  all  the  parties  was  to  be  delivered  to  Allen  B.  Pan- 
ter ;  that  $500  of  the  purchase  price  was  payable  in  ad- 
vance *'and  the  balance  on  or  before  one  year  after 
delivery  of  said  automobile,  with  interest  thereon  at 
the  rate  of  8  per  cent  per  annum,  for  which  said  de- 
ferred payment  the  defendants  expressly  agreed  to 
give  plaintiff  their  joint  and  several  promissory  note/' 

The  complaint  states  that  the  plaintiff  delivered  the 
automobile  to  Allen  E.  Panter  on  June  19, 1915,  in  ac- 
cordance with  the  agreement ;  that  the  sum  of  $500  was 
paid  to  plaintiff  **but  that  the  defendants  nevet  ex- 
ecuted the  promissory  note  as  agreed  upon  by  the  par- 
ties or  at  all '  * ;  that  the  ' '  sale  was  made  by  plaintiff  in 
reliance  upon  express  promises  of  the  defendants  to  be 
jointly  and  severally  liable  to  plaintiff;  and  that  the 
whole  sum  of  $1,000  with  interest  is  therefore  due. 
This  action  to  recover  the  balance  due  on  the  purchase 
price  of  the  automobile  was  commenced  on  July  3, 1916, 
against  Allen  E.  Panter  and  W.  E.  Panter. 

The  defendants  joined  in  an  answer  which,  besides 
denials,  contains  an  affirmative  defense  to  the  effect 
that  the  promise  made  by  W.  E.  Panter  is  unenforce- 
able for  the  reason  that  it  was  an  oral  promise  to  pay 
the  debt  of  Allen  B.  Panter. 

A  trial  resulted  in  a  verdict  and  judgment  against 
both  defendants  for  $1,000  with  interest  at  8  per  cent 
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per  annum  from  June  19,  1915.    The  defendants  ap- 
pealed. Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  C.  R.  Barrow. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Clavd  H.  GUes  and  Mr.  E.  C.  Roberts,  with  an  oral 
argument  by  Mr.  Giles. 

HARRIS,  J. — 1.  Perhaps  we  can  gain  a  clearer  un- 
derstanding of  the  controversy  if  a  brief  recital  is 
given  of  some  of  the  evidence.    Bryant  testified  that : 

In  June,  1915,  Allen  R.  Panter  ''came  to  me  to  buy 
this  car  and  I  told  him  •  •  that  I  would  sell  it  to  him 
provided  he  would  get  his  father  to  go  on  the  note  with 
him,  get  his  father  to  go  security,  because  I  would  not 
sell  it  to  him  alone.*' 

The  plaintiflF  then  went  to  a  barber-shop  where  he 
found  W.  R.  Panter  and  ' '  explained  the  whole  thing  to 
him.'*  Continuing  with  his  testimony,  the  witness 
stated : 

'*I  went  and  called  him  out  of  the  barber-shop, 
•  •  and  told  him  Allen  wanted  the  car,  and  he  agreed 
to  go  his  security,  and  I  asked  him  if  Allen  had  spoken 
to  him  about  it,  and  he  said  he  had,  and  I  asked  him  if 
he  was  perfectly  willing  to  stand  good  for  the  car  and 
see  that  I  got  my  money,  and  told  him  I  would  not  let 
Allen  have  it  unless  he  agreed  to  pay  me  for  it,  and  he 
said  he  had  went  Allen's  security  a  number  of  times 
and  he  never  lost  anything  on  him,  and  I  will  go  good 
for  it  and  see  that  you  get  your  money.  I  said,  *If 
that  is  the  case  I  will  turn  the  car  over  to  Allen  and  you 
fellows  can  fix  up  the  note  and  give  it  to  me.'  " 

In  answer  to  the  question,  **Do  I  understand  you 
that  the  elder  Panter  was  to  sign  that  note  merely  as 
security  of  Allen  or  as  a  joint  maker  t"  Bryant  an- 
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Bwered  thus:  *'A  joint  maker.  He  was  to  sign  that 
note."  The  plaintiff  told  the  jury  that  he  had  no 
agreement  '*with  the  old  gentleman'*  except  as  stated 
and  that  * '  they  was  to  get  me  the  note  and  bring  it  to 
me. '  *    The  plaintiff  also  testified : 

**I  considered  Captain  Panter  was  my  sole  secnrity, 
because  I  didn  't  figure  Allen  was  any  security,  because 
I  know  Allen  had  nothing. ' ' 

Again  this  witness  is  recorded  as  saying  to  the  jury : 

*'I  sold  it  on  Panter 's  word,  I  would  not  have  let 
Allen  have  the  car  unless  Panter  personally  agreed  to 
it.'* 

Then  again  the  witness  said : 

**I  didn't  figure  Allen  was  any  good,  Mr.  Panter 
was  the  only  man  I  was  relying  on  at  all. ' ' 

There  was  evidence  corroborating  the  story  told  by 
the  plaintiff  and  there  was  also  contradictory  testi- 
mony given  in  behalf  of  the  defendants.  It  was  the 
contention  of  Bryant  that  the  automobile  was  sold  upon 
the  faith  of  the  joint  promise  made  by  the  Panters, 
although  it  was  understood  by  all  parties  that  the  Pan- 
ters were  purchasing  the  machine  for  the  benefit  of 
Allen  E.  Panter  only.  The  respective  theories  of  the 
litigants  were  submitted  to  the  jury  with  appropriate 
instructions.  The  following  instruction,  which  was 
evidently  framed  after  the  wording  of  the  text  found 
in  20  Cyc.  184,  illustrates  the  language  used  by  the 
court  when  submitting  the  theory  of  the  plaintiff  to  the 
jury: 

*  *  The  general  rule  of  law  is,  that  if  two  or  more  per- 
sons enter  into  an  arrangement  for  the  purchase  of 
personal  property,  whereby — although  the  purchase  is 
made  for  the  benefit  of  one  and  he  only — they  become 
liable  jointly  as  codebtors  for  the  purchase  price,  and 
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credit  is  given  to  both  jointly,  they  will  each  be  held 
liable  as  on  an  original  promise.  *  * 

2.  If  it  can  be  said  that  the  language  employed  by 
the  parties  was  ambignons  it  then  became  a  question 
of  fact  for  the  jury  to  determine  whether  the  promise 
of  W.  E.  Panter  was  original  or  collateral :  Kesler  v. 
Cheadle,  12  Okl.  489  (72  Pac.  367) ;  Boorstein  v.  Mof- 
fatt,  36  N.  S.  81  (5  B.  R.  C.  89,  93) ;  Davis  v.  Patrick, 
141  U.  S.  479,  489  (35  L.  Ed.  826, 12  Sup.  Ct.  Bep.  58)  ; 
1  Brandt  on  Suretyship  Guaranty  (3  ed.),  §  89.  There 
is  no  room  for  arguing  that  the  words  used  by  Bryant 
and  W.  R.  Panter,  as  a  matter  of  law,  imported  a  col- 
lateral promise  on  the  part  of  the  latter.  Nor  are  we 
called  upon  to  decide  as  a  matter  of  law  that  their  lan- 
guage spelled  an  original  promise  upon  the  part  of 
W.  B.  Panter ;  for  the  verdict  of  the  jury,  when  viewed 
in  the  light  of  the  charge  given  by  the  trial  judge, 
necessarily  involves  a  finding  that  the  Panters  jointly 
promised  to  pay  for  the  automobile  and  that  the  prom- 
ise of  W.  B.  Panter  was  original  and  not  collateral. 
This  promise  of  W.  B.  Panter  did  not  violate  Section 
808,  subdivision  2  of  our  statute  which  provides  that 
an  agreement  to  answer  for  the  debt  of  another 

*  ^  is  void  unless  the  same  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  in  writing 
and  subscribed  by  the  party  to  be  charged.*' 

The  statute  of  frauds  does  not  extend  to  an  agree- 
ment whereby  two  persons  become  joint  promisors  and 
codebtors  to  the  seller,  because  the  promise  of  one  of 
the  joint  promisors  is  not  collateral  to  the  other,  but 
the  joint  oral  promise  of  both  is  original  as  to  both  and 
therefore  valid:  Gibbs  v.  Blanchard,  15  Mich.  292; 
Boyce  v.  Murphy,  91  Ind.  1  (46  Am.  Bep.  567) ;  Het- 
field  V.  Dow,  27  N.  J.  Law,  440,  445 ;  Eddy  v.  Davidson, 
42  Vt.  56,  60;  East  Baltimore  Lumber  Co.  v.  K^nessett 
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Israel  Aushe  S'phard  Congregation,  100  Md.  689,  691 
(62  Atl.  575) ;  Oldenburg  v.  Dorsey,  102  Md.  172  (5 
Ann.  Cas.  841,  62  Atl.  576) ;  Browne  on  Statute  of 
Frands  (5  ed.),  §197;  1  Brandt  on  Suretyship  (3  ed.), 
§  808;  29  Am.  &  Eng.  Ency.  of  Law  (2  ed.),  924.  It 
must  be  remembered  that  the  automobile  was  sold  on 
the  faith  of  the  joint  promise  of  the  Panters  and  the 
machine  was  not  delivered  until  after  both  defendants 
had  agreed  to  pay  for  it. 

Our  conclusion  that  the  statute  of  frauds  does  not 
apply  to  the  agreement  which  the  jury  found  was  made 
by  the  parties,  disposes  of  the  assignments  of  error 
arising  out  of  the  denial  of  a  motion  to  strike  from 
the  complaint  and  the  refusal  of  the  court  to  allow 
the  motion  for  a  nonsuit  made  by  the  defendants.  The 
remaining  assignment  of  error  was  not  discussed  at  the 
hearing ;  but  upon  an  examination  of  the  record  we  find 
that,  when  the  proposed  amended  answer  is  viewed  in 
the  light  of  the  evidence  recorded  on  page  6  of  the 
transcript  of  testimony,  the  trial  court  was  warranted 
in  refusing  to  permit  the  filing  of  the  proposed 
amended  answer.  The  judgment  appealed  from  is 
affirmed.  Affibmed.    Beheabiko  Denied. 

McBbide,  C.  J.,  and  Bubnett  and  Bekson,  JJ.,  con- 
cur. 
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Argued  Janucury  30,  reversed  and  remanded    March  11,  rehearing 

denied  April  1,  1919. 

SAMCHUCK    V.    INSURANCE    COMPANY    OF 

NORTH  AMERICA. 

(179  Pac.  257.) 

Inmirance— Fin  Imnirazice — ^Burden  of  Proof. 

1.  In  action  on  Are  insurance  policy,  insured  has  burden  of 
proving  compliance  with  policy  that  formal  proof  of  loss  in  strict 
compliance  with  policy  has  been  prepared,  and  that  actual  damages 
have  been  suffered  by  the  fire  within  the  terms  of  the  contract. 

[As  to  burden  of  proof  of  breach  of  condition  subsequent  in 
fire  insurance  policies,  see  note  in  Ann,  Oas.  1913D,  829.] 

Inmranca— Fire  luniraiice— Action  on  Adjustment— Bnidan  of  Proof. 

2.  In  action  against  insurer  on  an  adjustment  and  agreement  to 
pay  specified  amount,  where  insurer  admits  adjustment  and  agreement 
to  pay,  but  claira«  that  adjustment  was  induced  by  fraudulent  repre- 
sentations by  insured,  insurer  has  burden  of  proving  facts  sufficient  to 
overturn  adjustment. 

Insurance — Fire   Insurance— Adjustment — ^Fraudulent   Misrepresenta- 
tions.' 

3.  Fire  insurance  company,  to  avoid  adjustment  and  agreement  to 
pay  insured  upon  the  ground  that  adjustment  was  made  upon  insured's 
false  statements  in  proof  of  loss,  must  not  only  prove  that  statements 
in  proof  of  loss  were  false,  but  that  statements  were  fraudulently 
made,  and  actually  induced  insurer  to  make  adjustment. 

Pleading— Beply— Departure — ^Action  on  Insurance  Adjustment. 

4.  In  action  against  fire  insurance  company  upon  adjustment  and 
agreement  to  pay  insured,  where  defense  was  that  adjustment  was 
procured  by  false  statements  in  proof  of  loss  that  property  was  not 
otherwise  insured,  reply,  admitting  duplicate  insurance  and  alleging 
knowledge  and  waiver  on  part  of  insurer,  was  not  a  departure  from 
the  complaint;  it  being  unnecessary  in  action  on  adjustment  to  plead 
waiver  in  complaint. 

Insurance — Fire  Insurance — ^Action  upon  Adjustment — ^Evidence  of 
Loss — Conclusiyeness  of  Proof  of  Loss. 

5.  In  action  against  insurer  upon  adjustment  and  agreement  to 
pay  fire  loss,  it  was  not  error  to  overrule  defendant's  objections  to  evi- 
dence as  to  value  of  the  building  and  the  amount  of  damage  caused  by 
the  fire,  where' the  objection  was  based  on  the  ground  that  the  matter 
was  "concluded  by  the  proof  of  loss/'  and  accordiuff  to  plaintiff's 
theory  of  the  case,  as  presented  by  his  pleadings  and  evidence,  the 
statement  in  the  proofs  of  loss  as  to  amount  of  Toss  suffered  was  put 
there  by  defendant's  adjuster,  without  plaintiff's  knowledge. 

Insurance— Fire  Insurance— Adjustment— Fraudulent  Bepresentations. 

6.  Insured  was  not  precluded  from  recovering  upon  adjustment  and 
insurer's  agreement  to  pay,  by  reason  of  false  statement  as  to  other 
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insurance  on  property,  inserted  by  insurer's  adjuster  in  proof  of  loss 
which  insured  signed,  where  insured  had  no  intention  to  deceive  and 
Insurer  had  full  knowledge  of  the  real  facts  and  knew  that  statements 
were  not  true. 

Trial — ^IiuitnictloiiB. 

7.  Error  cannot  be  based  upon  the  refusal  of  an  instruction,  unless 
the  whole  instruction  a»  applied  to  the  case  is  good  law  and  accurately 
stated. 

Insoraaca— Fire  Insununce^-^estioii  of  Lav— Materiality  of  Provl- 
Blon  in  Proof  of  Loss.         , 

8.  The  materiality  of  a  representation  in  proof  of  lose  is  a  question 
for  tke  eourt. 

From  Multnomah :  Sobebt  Tuckeb,  Judge. 

Department  2. 

The  plaintiff,  Egnat  Samchuck,  according  to  the  evi- 
dence, is  an  ignorant  foreigner,  and  is  not  able  to  read 
or  write  except  to  sign  his  name. 

The  action  is  on  a  policy  of  insurance  upon  plain- 
tiff's dwelling-house,  insuring  said  property  for  the 
amount  of  $1,000.  The  policy  was  made  in  the  year 
1915,  and  was  a  renewal  (with  an  increase)  of  a  policy 
issued  by  the  same  company  on  the  same  property 
three  years  before. 

After  the  fire  the  plaintiff  notified  the  defendant,  and 
the  loss  was  adjusted,  and  the  defendant  agreed  to  pay 
the  plaintiff  the  sum  of  $911.70  thereon,  and  drew  a 
draft  in  plaintiff's  favor  for  that  sum. 

However,  there  was,  at  the  time  of  the  fire,  an  out- 
standing insurance  on  the  same  property  in  favor  of 
the  plaintiff,  in  the  '  *  Oregon  Fire  Relief  Association, ' ' 
for  the  sum  of  $800,  and  after  the  adjustment  and  mak- 
ing of  the  draft,  the  defendant,  having  discovered  (as 
it  claimed)  the  fact  of  this  other  insurance,  stopped  the 
draft  and  the  same  was  never  paid. 

It  is  not  entirely  clear  from  the  complaint  whether 
the  plaintiff  intended  to  bring  its  action  upon  the  origi- 
nal policy,  or  upon  the  final  adjustment  and  agree- 
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ment  to  pay.  It  is  thought,  however,  that  the  latter  is 
the  tme  construction  of  the  complaint,  and  that  the 
action  is  one  upon  the  adjustment  and  final  agreement 
to  pay,  and  that  the  policy,  the  allegations  as  to  the 
proof  of  loss,  etc.,  are  pleaded  as  inducement  only.  - 

The  policy  contained  a  provision  that  in  case  of 
other  insurance,  the  policy  should  be  void,  and  in  the 
proofs  of  loss,  which  were  sig&ed  and  sworn  to  by  the 
plaintiff,  there  appears  a  statement,  that  there  was  no 
other  insurance  on  the  property. 

The  defendant  in  its  answer  alleges  that  the  ad- 
justment and  agreement  to  pay  the  $911.70  was  ob- 
tained by  fraud ;  that  the  defendant  did  not  know  and 
was  not  informed  at  the  time  that  there  was  other  in- 
surance, and  that  it  was  induced  to  make  the  adjust- 
ment and  execute  the  draft  by  the  false  representations 
contained  in  the  proofs  of  loss,  that  there  was  no  other 
insurance  en  the  property. 

The  plaintiff  in  reply  denies  the  fraud  and  the 
fraudulent  representations,  and  alleges  that  at  the 
time  of  the  execution  of  the  policy,  and  also  at  the  time 
of  the  loss,  the  defendant  had  full  knowledge  of  the 
other  insurance. 

The  evidence  on  the  part  of  the  plaintiff  tends  to 
show  that  at  the  time  the  first  and  original  policy  was 
executed  by  the  defendant,  he  took  the  policy  in  the 
other  company  to  said  defendant,  and  showed  it  to  its 
officers  and  agents,  and  told  them  about  it- 
He  also  testified  that  the  proofs  of  loss  were  pre- 
pared by  the  defendant's  adjuster,  and  that  he  did  not 
know  at  the  time  he  signed  and  swore  to  them  what  they 
contained,  and  did  not  know  or  understand  that  they 
contained  a  statement  that  there  was  no  other  insur- 
ance. He  further  testified  that  he  understood  the 
$911.70  was  not  the  total  loss  to  the  property,  but  was 
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the  loss  of  this  particular  company ;  that  his  house  was 
worth  about  $1,900,  and  that  as  he  understood  this 
$911.70  was  the  proportion  which  the  defendant  com* 
pany  expected  to  pay. 

The  defendant,  on  the  contrary,  offered  testimony 
tending  to  show  that  plaintiff  fully  understood  the 
statements  in  the  proof  of  loss  at  the  time  they  were 
made,  and  that  the  $911.70  covered  the  entire  damage 
to  the  property,  and  that  he  also  understood  the  rep- 
resentation that  there  was  no  other  insurance.  The 
verdict  was  for  the  plaintiff  for  the  amount  agreed 
upon  in  the  adjustment,  and  from  the  judgment 
thereon  the  defendant  appeals. 

Beversbo  and  Bemanded. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Veazie,  McCourt  S  Veazie^  with  an  oral  argu- 
ment by  Mr.  J.  C.  Veazie. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  F.  S.  Senn  and  Mr.  Morris  A.  Goldstein,  with  an 
oral  argument  by  Mr.  Senn. 

BENNETT,  J.— 1,  2.  This  case  being  brought  upon 
the  adjustment,  and  resulting  agreement  to  pay  a  cer- 
tain specified' amount,  must  be  distinguished  from  such 
cases  as  are  brought  to  recover  the  amount  of  a  loss 
or  damage,  directly  upon  the  policy  of  insurance  itself. 
In  the  latter  case  the  burden  would  be  upon  the  plain- 
tiff to  show  that  he  had  complied  with  the  contract 
upon  his  part — that  formal  proofs  of  loss,  in  strict 
compliance  with  the  policy  of  insurance,  etc,  had  been 
prepared;  and  the  actual  damages  that  had  been  suf- 
fered by  the  fire,  within  the  terms  of  the  contract.  But 
where  the  plaintiff  alleges,  and  the  defendant  practi- 
cally admits,  that  the  loss  had  been  adjusted,  and  that 
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the  defendant  had  agreed  to  pay  a  certain  sum,  the 
burden  of  proof  is  reversed,  and  falls  upon  the  de- 
fendant to  show  to  the  satisfaction  of  the  jnry,  snch 
facts  as  would  overturn  the  adjustment. 

3.  The  defendant  attempts  to  do  this,  by  asserting 
that  it  was  induced  to  make  the  adjustment  by  false 
and  fraudulent  representations  upon  the  part  of  plain- 
tiff. It  is  obvious,  under  such  conditions,  that  it  would 
not  be  enough  for  the  defendant  to  show  merely  false 
statements  in  the  proof  of  loss.  It  would  be  necessary 
that  it  should  go  further,  in  order  to  relieve  itself,  and 
show  that  the  false  statements  were  fraudulently  made, 
and  actually  induced  the  defendant  to  agree  to  the  ad- 
justment, on  the  basis  of  there  being  $911.70  due  from 
the  defendant.  If,  as  contended  by  the  plaintiff,  the 
defendant  had,  at  the  time  of  the  execution  of  the  in- 
surance policy,  and  at  the  time  of  the  loss,  full  knowl- 
edge of  the  other  insurance,  it  could  not  justly  claim 
it  was  induced  to  make  the  adjustment,  by  reason  of 
the  false  statement  in  the  proof  of  loss ;  nor  would  the 
false  statement  have  been  fraudulent,  since  the  defend- 
ant had  full  knowledge  of  the  real  truth  at  the  time. 

4.  It  is  contended  on  behalf  of  the  defendant,  that 
the  reply  was  a  departure  from  the  complaint,  because 
it  admits  the  duplicate  insurance  and  alleges  knowl- 
edge and  waiver  on  the  part  of  the  defendant  and  it  is 
urged  that  these  allegations  should  have  been  contained 
in  the  original  complaint.  This  might  be  true  if  the 
complaint  had  been  directly  on  the  policy,  but  where,  as 
in  this  case,  there  has  been  an  adjustment  and  an 
agreement  to  pay,  and  a  suit  is  brought  upon  that 
agreement,  it  will  not  be  necessary  for  the  plaintiff  in 
the  first  instance  to  set  up  any  waiver ;  and  the  alle- 
gation of  knowledge  and  waiver  was  properly  pre- 
sented in  the  reply,  after  the  defendant  had  undertaken 
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in  its  answer  to  present  the  alleged  false  and  fraudu- 
lent representations. 

5.  Assignments  of  error  numbers  1  and  2  are  based 
upon  the  overruling  of  objections  interposed  by  the  de- 
fendant to  questions  asked  of  different  witnesses,  as 
to  the  value  of  the  building,  and  the  amount  of  damage 
caused  by  the  fire.  The  objection  to  these  questions 
was  based  upon  the  ground  that  this  matter  was  * '  con- 
cluded by  the  proof  of  loss.^'  We  do  not  think  the  ob- 
jection is  well  taken.  This  evidence  was  offered  in 
the  plaintiff's  direct  case  and  was  probably  objection- 
able in  the  first  instance,  upon  the  ground  that  it  was 
properly  part  of  plaintiff's  rebuttal,  and  not  of  his 
direct  case,  under  the  allegations  of  the  pleadings,  but 
no  objection  was  made  upon  that  ground,  and  we  do 
not  think,  imder  the  state  of  the  pleadings,  the  state- 
ments in  the  proof  of  loss  were  conclusive  upon  the 
plaintiff. 

The  defendant  requested  the  court  to  instruct  the 
jury  as  follows,  which  instruction  was  refused  and 
there  was  an  exception : 

**n.  It  is  shown  by  the  evidence  that  after  the  fire 
occurred,  the  plaintiff  and  the  defendant  agreed  that 
the  entire  loss  suffered  by  the  plaintiff  through  the  fire 
in  question  amounted  to  $911.70,  and  said  agreement 
was  reduced  to  writing  and  signed  by  the  plaintiff 
Samchuck.  Under  the  pleadings  in  this  case  the  plain- 
tiff is  bound  and  concluded  by  that  agreement,  and  the 
sum  of  $911.70  specified  in  said  agreement  must  be 
taken  by  you  as  fixing  the  amount  of  the  actual  loss  suf- 
fered by  the  plaintiff.  It  follows  that  in  no  event  can 
you  find  for  the  plaintiff  in  a  sum  exceeding  ten- 
eighteenths  of  $911.70,  and  if  under  the  other  instruc- 
tions of  the  Court  you  find  that  the  plaintiff  is  entitled 
to  recover  in  this  case,  your  verdict  should  be  for  the 
amount  of  $506.50.'* 
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We  do  not  think  there  was  any  error  in  refusing  this 
instruction.  According  to  the  theory  of  plaintifip  under 
the  pleadings  and  evidence  presented  in  the  case,  the 
statement  in  the  proofs  of  loss  in  question  was  put 
there  by  defendant's  adjuster,  without  the  knowledge 
of  plaintiff ;  and  under  such  circumstances  the  instruc- 
tion could  not  properly  have  been  given. 

The  fourth  assignment  of  error  is  based  upon  an  in- 
struction asked  for  by  the  defendant,  which,  being 
long,  we  will  not  quote  in  full.  Most  of  it  embodies 
correct  principles  of  law  which  would,  no  doubt,  have 
assisted  the  jury  in  arriving  at  a  conclusion  in  the  case, 
however,  it  contained  the  following : 

*'If  you  find  that  at  the  time  the  plaintiff  signed  this 
proof,  he  knew  it  contained  the  statements  above  men- 
tioned, then  said  statements  were  both  false  and  fraud- 
ulent, and  under  the  terms  of  the  policy,  such  false  and 
fraudulent  statements  would  deprive  the  plaintiff  of 
the  right  to  recover  any  sum  whatsoever  from  the  de- 
fendant. *  * 

6.  We  think  this  was  altogether  too  strong  a  state- 
ment of  the  law  in  defendant's  favor.  Where  an 
action  is  brought  upon  an  adjustment  like  this,  plain- 
tiff might  have  known  that  the  statements  alluded  to 
were  in  the  proofs  of  loss,  and  yet  have  had  no  inten- 
tion to  deceive,  and  if,  as  plaintiff  contended,  the  de- 
fendant had  full  knowledge  of  the  real  facts,  and  knew 
that  the  statements  therein  were  not  true,  and  that 
there  was  another  insurance,  it  would  not  necessarily 
defeat  the  right  of  plaintiff  to  recover. 

7.  In  a  long  instruction  like  this  one  the  court  is  not 
required  to  separate  the  good  from  the  bad.  It  is  well 
settled  that  before  error  can  be  based  upon  the  refusal 
of  an  instruction,  the  whole  instruction,  as  applied  to 
the  case   must   be  good  law  and  accurately  stated. 
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Most  of  this  instruction  was  fully  covered  by  the  gen- 
eral charge,  and  in  any  event  it  would  have  been  error 
for  the  court  to  have  given  it  in  its  entirety,  as  asked. 
The  fifth  and  sixth  assignments  of  error  are  based 
upon  the  following  instruction : 

**  (31).  If  you  find  from  a  preponderance  of  the  evi- 
dence, as  above  outlined,  that  the  statements  so  alleged 
to  have  been  made  by  the  plaintiff  are  material  and  un- 
true, and  you  further  find  that  the  statements  were 
willfully  and  knowingly  and  intentionally  made  by 
Samchuck,  with  knowledge  of  their  falsity,  the  inten- 
tion to  deceive  the  defendant  insurer  would  necessarily 
be  implied,  and  need  not  be  proved  by  positive  evi- 
dence, for  the  law  presumes  every  man  to  intend  the 
natural  consequences  of  his  act ;  and,  as  stated,  if  you 
find  these  facts  last  alleged,  by  a  preponderance  of  the 
evidence,  then  in  that  event  the  plaintiff  cannot  re- 
cover in  this  action  against  the  defendant,  as  such  facts 
so  established  would  invalidate  and  avoid  the  contract 
upon  which  plaintiff  brings  his  action.*' 

8.  To  the  giving  of  this  instruction  the  defendant  ex- 
cepted at  the  time  because  *  *  it  submitted  to  the  jury  as 
a  question  of  fact,  whether  or  not  the  representations 
contained  in  the  proof  of  loss  were  material.  *'  It  is 
thought  this  assignment  of  error  must  be  sustained. 
It  is  well  settled  in  this  court  that  the  materiality  of  a 
provision  in  a  contract  like  this  is  for  the  court. 

The  instruction  in  question  is  somewhat  involved, 
and  except  for  this  one  fault,  is  quite  favorable  to  the 
defendant.  It  may  have  been  the  intention  of  the  court 
to  qualify  the  first  clause,  submitting  to  the  jury  the 
materiality  of  the  false  statements,  and  to  convey  to 
the  jury  an  unqualified  direction  to  find  for  the  de- 
fendant, if  the  statements  were  willfully  and  knowingly 
made  with  knowledge  of  their  falsity  and  with  inten- 
tion to  deceive  the  defendant.  It  is  possible  the  in- 
struction, did  not  actually  mislead  the  jury.    Still  we 
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cannot  say  affirmatively  that  this  was  so.  The  instruc- 
tion was  challenged,  and  the  court's  attention  called 
to  it,  by  an  exception  on  this  very  ground,  at  the  time 
it  was  given,  and  the  court  did  not  correct  it,  and  we 
are  compelled  to  adjudge  it  reversible  error. 

Exceptions  were  also  made  to  the  following  instruc- 
tions : 

**(34).  If ,  on  the  other  hand,  you  find  from  the  evi- 
dence that  no  such  condition  of  affairs  exists,  and  that 
the  total  loss  has  not  been  fully  defined  and  described 
in  the  proof  of  loss,  then  you  would  have  a  right  to  re- 
sort to  the  other  evidence  in  the  case.  But,  as  I  stated 
to  you  before,  if  the  parties  have  committed  their  find- 
ings and  their  estimates  to  writing  in  this  document 
known  as  the  proof  of  loss,  then  the  plaintiff  would  be 
concluded  by  the  statements  therein. 

'*(35).  So  that,  geptlemen  of  the  jury,  the  question 
narrows  down  to  the  consideration,  first,  whether  or  not 
the  plaintiff  falsely,  knowingly  and  willfully,  made  a 
statement  in  contravention  of  this  contract  of  insur- 
ance, the  provisions  and  conditions  of  which  are  fully 
set  forth  in  these  pleadings.  If  he  did  so,  you  need  not 
give  the  case  further  consideration  and  you  should  re- 
turn a  verdict  for  the  defendant.  If,  on  the  other 
hand,  you  do  not  so  find,  then  you  would  be  entitled  to 
bring  in  a  verdict  for  the  plaintiff,  which  should  be  five- 
ninths  of  the  amount  of  the  loss,  as  shown  by  the  evi- 
dence, together  with  interest  thereon  from  the  twenty- 
seventh  day  of  March,  1914,  the  date  of  the  fire.** 

We  think  these  instructions  are  quite  fair  and,  if 
anything,  rather  favorable  to  the  defendant.  Indeed, 
it  seems  to  us  that,  with  the  one  exception  herein- 
before referred  to,  the  case  was  submitted  to  the  jury 
by  the  court  below  with  a  great  deal  of  care. 

Reversed  and  remanded  to  the  court  below  for  a  new 

trial. 

Bevebsed  and  Kemanded.    Beheabing  Denied. 

MgBbide,  C.  J.,  and  Bean  and  Johns,  JJ.,  concur. 
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Argued  December  19,  ld'18,  affirmed  February  11,  rehearing  denied 

April  1,  1W9. 

FORD  V.  HENDERSON. 

(178  Pac.  381;  1T9  Pac.  558.) 

Bankraptcy— Attacliment  Witliln  Four  Months  of  Baxikniptcy— Valid- 
ity. 

1.  Where,  eight  days  after  crop  was  attached  as  property  of  de- 
fendant, defendant  was  adjudged  a  bankrupt,  adjudication  in  bank- 
ruptcy, together  with  appointment  of  trustee  operated,  in  view  of 
Bankruptcy  Act  of  1898,  Section  67f  (U.  S.  Comp.  Stats.,  8  9^51), 
to  annul  as  against  trustee  whatever  interest  plaintiff  had  ac- 
quired under  attachment,  and  to  vest  trustee  with  title  of  defend- 
ant as  of  date  the  latter  was  adjudged  bankrupt. 

ON  PETITION  FOB  BEHBABINQ. 

Bantraptcy— AnPTiImant  of  Lien— Conatmctloii  of  Statute. 

2.  Bankruptcy  Act,  Section  67f  (U.  8.  Comp.  Stats.,  S  9651),  mak- 
ing all  levies,  judgments,  attachments  or  other  liens  obtained  through 
legal  proceediuffs  against  an  insolvent  at  any  time  within  four  months 
prior  to  the  "filing  of  a  petition  in  bankruptcy  against  him"  null  and 
void  upon  adjudication  of  insolvent's  bankruptcy,  held  applicable  to 
voluntary  as  well  as  involuntary  bankruptcies,  in  view  of  Section  1 
(U.  S.  Comp.  Stats.,  §9585). 

Bankraptcy— Attachment  Creditor-— Dissolutiini  of  Attachment. 

3.  A  lien  created  by  attachment  within  four  months  of  adjudica- 
tion of  attachment  debtor's  bankruptcy  is  dissolved  upon  the  adjudiea- 
tion  of  bankruptcy,  under  Bankruptcy  Act,  Section  67f  (XJ.  S.  Comp. 
Stats.f  §9651),  although  attaching  creditor  can  show  that  he  is  an 
attaching  creditor  in  good  faith  and  without  notice  of  debtor's  in- 
solvency, notwitstanding  Section  301,  "L.  O.  L. 

[As  to  proceedings  to  dissolve  attachment,  see  note  in  123  Am. 
St.  Bep.  1028.] 

From  Yamhill :  Habby  H.  Belt,  Judge. 

Department  1. 

M.  Ford  commenced  an  action  against  F.  B.  Tomp- 
kins in  a  Justice  ^s  Court  and  caused  a  writ  of  attach- 
ment to  he  placed  in  the  hands  of  E.  TJ.  Henderson 
as  constable  for  service.  Henderson  executed  the 
writ  on  September  7,  1916,  by  levying  upon  a  crop 
of  oats  as  the  property  of  F.  B.  Tompkins.  The  con- 
stable caused   the  crop   to   be   threshed  and  when 
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threshed  the  oats  amounted  to  552  sacks.  After  the 
oats  had  been  threshed,  and  on  September  21,  1916, 
J.  D.  Tompkins,  claiming  to  be  the  owner  of  the  oats, 
brought  an  action  in  replevin  in  the  Circuit  Court  for 
the  purpose  of  recovering  the  property  from  E.U.  Hen- 
derson.  Acting  on  the  authority  of  an  undertaking 
signed  by  J.  D.  Tompkins  as  principal  and  by  S.  L. 
Scroggin  and  B.  H.  Evans  as  sureties  and  given  in 
compliance  with  Section  286,  L.  0.  L.,  the  sheriff 
took  the  oats  and  upon  the  failure  of  Henderson  to 
give  an  undertaking  within  three  days  as  permitted 
by  Section  288,  L.  0.  L.,  the  sheriff  delivered  the 
oats  to  J.  D.  Tompkins.  A  trial  of  the  action  brought 
by  J.  D.  Tompkins  against  E.  TJ.  Henderson  resulted 
in  a  judgment  to  the  effect  that  the  oats  be  returned 
to  Henderson  or  if  not  returned  that  Henderson  re- 
cover from  J.  D.  Tompkins  the  sum  of  $649.99,  the 
value  of  the  oats,  together  with  costs  and  disburse- 
ments taxed  at  $45.50.  On  January  5,  1917,  E.  TJ. 
Henderson  signed  a  writing  acknowledging  that  the 
oats  described  in  the  judgment  were  all  returned  to 
him  by  J.  D.  Tompkins  on  November  18,  1916,  except 
a  few  sacks,  ^'and  that  the  value  of  the  missing  sacks 
was  paid  to  me  in  inoney  by  said  plaintiff  on  said 
date  and  I  hereby  acknowledge  full  and  complete  sat- 
isfaction of  all  of  said  judgment  except  the  costs  of 
$45.'*  This  instrument  was  filed  with  the  county 
clerk  on  January  6,  1917,  and  an  entry  was  made  in 
the  judgment  docket  showing  a  satisfaction  of  all  the 
judgment  ** except  the  $45.50  costs.''  On  February 
20,  1917,  another  entry  was  made  showing  the  pay- 
ment of  $45.50  *' which  is  in  full  satisfaction  of  this 
judgment." 

F.  B.  Tompkins  filed  a  voluntary  petition  in  bank- 
ruptcy in  the  District  Court  of  the  United  States  for 
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the  District  of  Oregon,  and  on  September  15,  1916, 
was  adjudged  a  bankrupt.  The  first  meeting  of  the 
creditors  of  F.  B.  Tompkins  was  held  on  November 
28,  1916,  and  at  that  time  E.  U.  Henderson  was  se- 
lected as  the  trustee  of  the  bankrupt  estate.  On 
November  29,  1916,  F.  B.  Tompkins  subscribed  and 
swore  to  a  supplemental  schedule,  which  was  filed  on 
December  5, 1916,  showing  that  when  he  filed  his  peti- 
tion in  bankruptcy  he  did  not  ** consider**  that  he 
owned  the  oats,  but  that  since  that  time  the  Circuit 
Court  for  Yamhill  County  had  adjudged  that  he 
owned  the  oats.  On  February  2,  1917,  E.  U.  Hen- 
derson, as  trustee  of  the  bankrupt  estate,  made  a 
report  showing  that  he  had  sold  the  oats  and  that  the 
net  proceeds  amounted  to  $620.64.  Afterwards  the 
referee  ordered  $181.45,  fees  and  expenses  of  admin- 
istrators, to  be  paid  out  of  this  sum  of  $620.64,  and 
also  allowed  the  payment  of  a  dividend  of  15  per  cent 
on  the  debts  which  had  been  proved  and  allowed. 

On  February  20,  1917,  M.  Ford  commenced  this 
suit  against  E.  U.  Henderson,  J.  D.  Tompkins,  S.  L. 
Scroggin  and  B.  H.  Evans  for  the  purpose  of  obtain- 
ing a  decree  canceling  the  satisfaction  of  the  judg- 
ment awarded  to  Henderson  in  the  action  of  replevin. 
The  complaint  in  this  suit  is  drawn  upon  the  theory 
that  the  defendants  conspired  together  and  caused  a 
pretended  satisfaction  of  the  judgment  to  be  signed  by 
Henderson  for  the  purpose  of  releasing  S.  L.  Scroggin 
andB.  H.  Evans  from  liability  as  sureties  on  the  under- 
taking and  for  the  further  purpose  of  depriving  Ford 
''of  the  benefits  of  said  attachment  and  of  said  judg- 
ment and  liability  against  said  J.  D.  Tompkins  and 
his  said  bondsmen.  ^^  It  is  alleged  in  the  complaint 
that  *'in  truth  and  fact"  the  judgment  **has  never 
been  paid  or  satisfied  and  that  no  sum  whatever  has 
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ever  been  paid  or  applied  thereon  whatsoever."  In 
addition  to  asking  for  a  cancellation  of  the  satisfac- 
tion of  the  judgment,  the  plaintiff  prays  that  he  be 
given  a  decree  against  the  defendants  **for  the  sum 
of  $650,  and  the  further  sum  of  $45.50,  •  •  the 
amount  of  said  judgment  made  and  rendered''  in  the 
action  of  replevin. 

A  trial  terminated  in  a  decree  disn^ssing  the  suit 
and  the  plaintiff  appealed.  Apfibmrd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Frcmk  Holmes  and  Messrs.  Heider  dk  Mark,  with 
oral  arguments  by  Mr.  Holmes  and  Mr.  Otto  Heider. 

For  respondents  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  W.  O.  Sims. 

HARRIS,  J. — J.  D.  Tompkins  used  or  disposed  of 
62  of  the  552  sacks  of  oats  delivered  to  him  by  the 
sheriff  and  hence  on  November  18,  1916,  Tompkins 
had  only  490  sacks;  but  the  evidence  shows  conclu- 
sively that  on  November  18,  1916,  J.  D.  Tompkins  re- 
turned the  490  sacks  of  oats  to  Henderson  and  paid 
the  latter  $62  for  the  62  sacks  which  had  been  used. 
The  record  does  not  inform  us  as  to  the  amount  for 
which  Ford  was  suing  in  the  Justice's  Court,  but  we 
may  of  course  assume  that  the  sum  sued  for  did  not 
exceed  $250:  Section  951,  L.  0.  L.  The  value  of  the 
oats  was  fixed  in  the  verdict  returned  by  the  jury  in 
the  action  of  replevin  and  it  may  therefore  be  assumed 
that  the  490  sacks  returned  to  Henderson  and  the 
$62  cash  paid  to  him  were  more  than  enough  to  sat- 
isfy any  judgment  that  might  be  rendered  in  the  ac- 
tion in  the  Justice's  Court.  It  is  not  necessary  to 
determine  whether  J.  D.  Tompkins  could  have  com- 
pelled Henderson  to  receive  the  490  sacks  and  $62  for 
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the  missing  62  sacks,  for  the  record  shows  that  J.  D. 
Tompkins  paid  $62  and  redelivered  490  sacks  and' 
Henderson  received  the  money  and  oats  in  absolute 
good  faith.  In  passing  it  is  proper  to  say,  too,  that 
Henderson  was  not  elected  trustee  until  the  creditors 
and  referee,  who  were  present  at  the  first  meeting  of 
creditors  held  on  November  28,  1916,  were  informed 
of  the  fact  that  Henderson,  acting  as  constable,  had 
held  the  oats  in  his  possession  for  ten  days,  and  the 
referee  suggested  that  *^it  would  be  a  fine  thing  for'* 
Henderson  to  act  because  it  would  save  expense  in 
moving  the  oats. 

It  will  be  recalled  that  the  constable  levied  on  the 
crop  of  oats  on  September  7, 1916,  and  that  eight  days 
afterwards,  on  September  15th,  F.  B.  Tompkins  was  ad- 
judged a  bankrupt.  The  Bankruptcy  Act  (Act  July  1, 
1898,  Chap.  451,  30  Stat.  544)  provides  that  all  attach- 
ments or  other  liens  obtained  through  legal  proceed- 
ings at  any  time  within  four  months  prior  to  the  filing 
of  a  petition  in  bankruptcy  shall  be  deemed  null  and 
void  in  case  the  insolvent  person  is  adjudged  a  bank- 
rupt, and  the  property  affected  by  the  attachment  is 
discharged  and  released  from  the  same.  It  therefore 
follows  that  the  adjudication  in  bankruptcy  plus  the 
appointment  of  the  trustee  operated  to  annul,  a:s 
against  the  trustee,  whatever  interest  Ford  may  have 
acquired  under  the  writ  of  attachment  and  to  vest 
Henderson  as  trustee  with  the  title  of  F.  B.  Tompkins 
as  of  the  date  the  latter  was  adjudged  a  bankrupt: 
Bankruptcy  Act  of  1898,  §  67f  (Comp.  Stats.,  §  9651) ; 
3  E.  C.  L.  291 ;  1  Loveland  on  Bankruptcy,  §§  368, 370. 

The  decree  appealed  from  is  aflSrmed.    Atfibmed. 

McBbidb,  C.  J.,  and  Benson  and  Beak,  JJ.,  concur. 

91  Or.— 45 
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Behearing  denied  April  1,  1919. 

r  • 

On  Petition  fob  Ebhbabing. 

(179  Pac.  558.) 

In  Banc 

HABRIS,  J.— 2.  Section  67f  of  the  Bankruptcy  Act 
(Act  July  1,  1898,  Chap.  541,  30  Stat.  564,  Comp. 
Stats.,  §  9651)  reads  as  follows : 

^  **That  all  levies,  judgments,  attachments,  or  other 
liens,  obtained  through  legal  proceedings  against  a 
person  who  is  insolvent,  at  any  time  within  four 
months  prior  to  the  filing  of  a  petition  in  bankruptcy 
against  nim,  shall  be  deemed  null  &nd  void  in  case  he 
is  adjudged  a  bankrupt,  and  the  property  affected  by 
the  levy,  judgment,  attachment,  or  other  lien  shall  be 
deemed  wholly  discharged  and  released  from  the  same, 
and  shall  pass  to  the  trustee  as  a  part  of  the  estate 
of  the  bankrupt,  unless  the  court  shall,  on  due  notice, 
order  that  the  right  under  such  levy,  judgment,  attach- 
ment, or  other  lien  shall  be  preserved  for  the  benefit 
of  the  estate;  and  thereupon  the  same  may  pass  to 
and  shall  be  preserved  by  the  trustee  for  the  benefit 
of  the  estate  as  aforesaid.  And  the  court  may  order 
such  conveyance  as  shall  be  necessary  to  carry  the 
purposes  of  this  section  into  effect:  Provided,  That 
nothing  herein  contained  shall  have  the  effect  to  de- 
stroy or  impair  the  title  obtained  by  such  levy,  judg- 
ment, attachment,  or  other  lien,  of  a  bona  fide  pur- 
chaser for  value  who  shall  have  acquired  the  same 
without  notice  or  reasonable  cause  for  inquiry.'* 

In  his  petition  for  a  rehearing  the  plaintiff  argues 
that  the  words  ^^  filing  of  a  petition  in  bankruptcy 
against  him ' '  makes  Section  67f  applicable  only  to  in- 
voluntary bankruptcies.  There  are  three  judicial  de- 
cisions which  give  support  to  this  contention  of  the 
plaintiff :  7w  re  Delue  (D.  C),  91  Fed.  510;  Zm  re  Easley 
(D.  C),  93  Fed  419;  In  re  O'Connor  (D.  CO  95  Fed. 
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943.    Section  1  of  the  Bankruptcy  Act  (U.  S.  Comp. 
Stats.,  §  9585)  expressly  provides  that : 

"The  words  and  phrases  used  in  this  act  and  in  pro- 
ceedings pursuant  hereto  shall,  unless  the  same  be  in- 
consistent with  the  context,  be  construed  as  follows: 
(1)  'A  person  against  whom  a  petition  has  been  filed' 
shall  include  a  person  who  has  filed  a  voluntary  peti- 
tion." 

One  of  the  principal  objects  of  the  Bankruptcy  Act 
is  to  place  creditors  upon  an  equal  footing;  but  it  is 
obvious  that  if  Section  67f  is  made  applicable  only  to 
involuntary  bankruptcies  it  will  have  the  effect  of 
bringing  about'  rather  than  preventing  inequality 
among  creditors.  Reason  and  the  literally  overwhelm- 
ing weight  of  authority  make  Section  67f  applicable  to 
both  voluntary  and  involuntary  bankruptcies :  Gabriel 
V.  Tonner,  138  Cal.  63  (70  Pac.  1021, 1022) ;  Longley  v. 
McCawn,  90  Ark.  252,  255  (119  S.  W.  268) ;  Stickney  S 
Babcock  Coal  Co.  v.  Goodwin,  95  Me.  246,  248  (49  Atl. 
1039.  85  Am.  St.  Rep.  408) ;  Brown  v.  Case,  180  Mass. 
45;  47  (61  N.  E.  279) ;  Cavanaagh  v.  Fenley,  94  Minn. 
505,  507  (103  N.  W.  711, 110  Am.  St.  Rep.  382) ;  EaXl 
V.  Chicago,  B.  db  Q.  R.  Co.,  88  Neb.  20,  24  (128  N.  W. 
645) ;  Gardiner  v.  Ross,  19  S.  D.  497,  505  (104  N.  W. 
220) ;  FarreU  v.  Lockett,  115  Tenn.  494,  498  (91  S.  W. 
209) ;  WaUace  v.  Camp,  200  Pa.  St.  220,  221  (49  Atl. 
942) ;  Mencke  v.  Rosenberg,  202  Pa.  St.  131,  137  (51 
Atl.  767,  90  Am.  St.  Rep.  618) ;  McKenney  v.  Cheney, 
118  Ga.  387  (45  S.  E.  433) ;  Mohr  v.  Mattox,  120  Ga. 
962,  965  (48  S.  E.  4lO) ;  In  re  Reals  (D.  C),  116  Fed. 
530,  533 ;  In  re  McCartney  (D.  C),  109  Fed.  621 ;  In  re 
Lesser  (D.  C),  100  Fed.  433,  437;  In  re  Rhoades 
(D.  C),  98  Fed.  399,  400;  In  re  Vaugham  (D.  C),  97 
Fed.  560 ;  In  re  Richards,  96  Fed.  935,  941  (37  C.  C.  A. 
634). 
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Our  statute  (Section  301,  L.  0.  L.)  provides  that — 

''From  the  date  of  the  attachment,  until  it  be  dis- 
charged or  the  writ  executed,  the  plaintiff,  as  against 
third  persons,  shall  be  deemed  a  purchaser  in  good 
faith  and  for  a  valuable  consideration  of  the  property, 
real  or  personal,  attached,  *  *  . " 

3.  Turning  again  to  Section  67f  of  the  Bankruptcy 
Act  it  will  be  noticed  that  this  section  contains  a  pro- 
viso to  the  effect  that  nothing  contained  in  the  section 
shall  destroy  or  impair  the  title  obtained  by  an  attach- 
ment of  a  bona  fide  purchaser  for  value  who  shall  have 
acquired  such  title  without  notice  or  reasonable  cause 
for  inquiry.  The  plaintiff  argues  that  when  Section 
301,  L.  0.  L.,  and  Section  67f  of  the  Bankruptcy  Act 
are  construed  together  they  have  the  effect  of  pre- 
serving the  lien  of  the  creditor's  attachment  if  the  at- 
taching creditor  can  show  that  **he  was  such  attaching 
creditor  in  good  faith  and  without  notice  of  the  debt^ 
or's  insolvency.*'  It  must  be  remembered  that  Ford 
was  only  an  attaching  creditor ;  he  was  not  a  purchaser 
at  a  sale  on  execution ;  the  property  was  attached,  btit 
not  sold.  The  contention  now  made  by  Ford  was 
squarely  presented  in  the  case  of  In  re  Kaupisch 
Creamery  Co.  (D.  C),  107  Fed.  93,  and  Judge  Bel- 
linger there  held  that  the  state  statute  and  the  Bank- 
ruptcy Act — 

*  *  do  not  mean  the  same  thing.  The  proviso  in  the  act 
of  congress  has  reference  to  the  title  of  an  innocent 
purchaser;  the  state  act  has  reference  to  the  priority 
of  lien  in  favor  of  an  attaching  or  judgment  creditor. 
The  state  enactment  does  not  purport  to  give  an  at- 
taching creditor  the  character  of  a  oona  fide  purchaser, 
— a  thing  involving  an  absurdity,  and  not  possible.  It 
gives  him  such  priority  of  right  as  a  bona  fide  pur- 
chaser acquires  by  his  purchase.  The  proviso  in  the 
act  of  congress  refuses  to  recognize  such  a  priority 
where  the  lien  is  obtained  on  proceedings  begun 
within  the  prescribed  time.    It  protects  the  title  of 
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the  bona  fide  purchaser,  but  repudiates  the  lien  of  the 
attachment. ' ' 

The  lien  created  by  the  attachment  was  dissolved  by 
force  of  Section  67f  of  the  Bankruptcy  Act  when  F.  B. 
Tompkins  was  adjudged  a  bankrupt:  Lehman,  Stem 
£  Co.  V.  S.  Gwmbel  &  Co.,  236  U.  S.  448,  454  (59  L.  Ed. 
666,  35  Sup.  Ct.  Rep.  307) ;  Goodnough  Mercantile 
Co.  V.  Galloway,  48  Or.  239,  249  (84  Pac.  1049). 

The  remainder  of  the  petition  is  only  a  restatement 
of  the  argument  which  the  plaintiff  made  in  his  brief 
submitted  at  the  hearing. 

The  petition  for  a  rehearing  is  denied. 

Affibmed.    Beheabing  Denied. 


Argued  March  13,  modified  and  affirmed  April  1,  1919. 

MATLOCK  V.  ALU. 

(179  Pac.  570.) 

Fraudulent  OoiiTeyi2ic«0 — Oonyeyance  Pending  litigation— Belief  to 
Creditor. 

1.  Where  son,  after  actions  had  been  brought  against  him  and  his 
father  far  death  resulting  from  collision  between  his  father's  automo- 
bile, which  the  son  was  driving,  and  another  ear,  convened  land  to 
his  father,  without  fraudulent  intent,  to  reimburse  his  father  for 
repairs  to  his  ear  caused  by  the  collision,  and  to  provide  for  expense 
of  employing  attorneys  and  defending  actions  brought,  it  was  proper, 
the  transaction  being  honct  fide,  but  the  consideration  inadequate,  to 
treat  the  conveyance  as  a  mortgage,  and  permit  the  property  to  be 
sold  and  the  proceeds  applied,  first,  upon  the  amount  due  from  the  son 
to  the  father,  and,  second,  upon  the  judgment  in  the  death  action  and 
the  eosts  and  disbursements  in  suit  to  set  the  conveyance  aside. 

Fraudulent  ConTeyanceft— Conyeyaoce  Pending  Litigation. 

2.  In  such  case,  the  proceeds  were  properly  applied  to  paying  the 
father  an  amount  expended  for  repairs  of  the  automobile,  and  a  fur- 
ther sum  for  depreciation  thereof. 

Ftaudulent  Ckmveyacog    Oonveyance  Pending  Litigation—- Attorney's 


3.  In  such  case,  the  father  was  also  entitled  to  have  paid  him  from 
the  proceeds  the  attorney's  fees  and  expenses  paid  out  for  hie  son's 
benefit  in  the  actions  at  law. 
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FrMdnlent  ConwyBiiccB — So^icioiis  CfxcmnstanceB. 

4.  When  a  deed  is  sought  to  be  set  aside  as  Tolnntary  and  frandn- 
lent  against  creditors,  and  there  is  not  siiffieient  eTidenee  of  fraud  to 
indnce  the  court  to  avoid  it  absolutely;  but  there  are  suspicions  cir- 
cumstances as  to  the  adequacy  of  consideration  and  fairness  of  the 
transaction,  the  court  will  not  set  aside  the  conveyance  altogether,  but 
permit  it  to  stand  for  the  sum  already  paid. 

rkmdnlent  OdnnajaiiceB— Moral  OoiurfdanktioiL 

5.  Where  son,  after  actions  had  been  brought  against  him  and  his 
father  for  death  resulting  from  collision  between  his  father's  automo- 
bile, which  the  son  was  driving,  and  another  car,  conveyed  land  to  his 
father,  to  secure  him  against  expenses  of  his  own  as  well  as  the  son's 
litigation  resulting  from  the  accident,  the  fatiier  was  not  entitled  to 
be  reimbursed  from  the  proceeda  of  such  property  for  the  attorney's 
fees  and  expenses  paid  in  the  actions  on  his  own  account,  since,  if 
there  was  any  obligation  on  the  part  of  the  son  to  reimburse  his 
father  for  these  sums,  it  was,  at  best,  only  a  moral  obligation. 

[As  to  when  voluntary  conveyances  are  subject  to  attack  aa 
fraudulent  to  creditors,  see  note  in  14  Am.  St.  Bep.  739.] 


Interest— AdTances  for  Attorneys  F< 

5.  Where  sums  paid  out  for  attorney's  fees,  etc.,  on  behalf  of 
grantor  by  grantee  in  claimed  fraudulent  conveyance,  which  the  court 
holds  in  fact  bona  fide,  but  on  insufficient  consideration,  had  not  all 
actually  been  paid  at  the  time  suit  to  set  aside  the  conveyance  was 
tried,  interest  was  not  allowable  on  such  part  of  the  grantee's  claim 
against  the  property. 

From  Marion  :'0£Obge  G.  Bingham,  Judge. 

Department  2. 

This  is  a  suit  in  equity  to  set  aside  an  alleged  fraud- 
ulent conveyance,  and  subject  the  property  in  question 
to  execution  under  plaintiff's  judgment.  The  defend- 
ant Julius  Aim  is  the  father  of  the  defendant  Christian 
Aim. 

Plaintiff's  judgment,  which  he  is  seeking  to  fasten 
as  a  lien  upon  the  land  in  question,  grew  out  of  an  au- 
tomobile accident,  in  which  a  collision  occurred  between 
an  automobile  driven  by  the  defendant  Christian  Aim, 
and  one  in  which  plaintiff's  intestate  was  riding.  The 
machine  in  question  belonged  to  the  defendant,  Julius 
Aim,  but  appears  to  have  been  borrowed  by  his  son 
Christian,  and  was  being  used,  at  the  time  of  the  acci- 
denty  solely  for  his  son's  pleasure  and  advantage. 


April,  1919.]  Matlock  v.  Aim.  711 

Cora  B.  Matlock,  the  plaintiff's  intestate,  was  killed 
in  the  accident  and  several  other  parties  were  injured. 
An  action  was  brought  by  her  administrator,  plaintiff 
herein,  against  both  of  these  defendants  to  recover 
damages  for  her  death,  which  resulted  in  a  judgment 
in  favor  of  plaintiff,  against  the  defendant  Christian 
Aim  for  $1,000.  The  defendant  Julius  Aim  was  exon- 
erated from  liability  by  the  verdict  in  that  case. 

After  the  accident,  and  while  the  defendants  were 
being  threatened  with  numerous  actions  growing  there- 
from, the  defendants  seem  to  have  agreed  among  them- 
selves that  the  property  in  question  here,  which  was  a 
lot  and  dwelling-house  in  the  town  of  Silverton  belong- 
ing to  Christian  Aim,  should  be  conveyed  by  him  to  the 
defendant  Julius  Aim,  for  the'  purpose  of  reimbursing 
Julius  Aim  for  the  injuries  to  and  expense  in  repairing 
his  automobile  caused  by  the  collision,  and  also  to  pro- 
vide for  the  expense  of  employing  attorneys  and  de- 
fending the  cases  which  were  about  to  be  brought,  and 
which  the  defendant  Julius  Aim  assumed  and  agreed 
to  pay.  The  deed  to  the  property  from  the  son  to  the 
father  was  not  executed  until  after  an  action  of  dam- 
ages had  actually  been  brought  by  the  plaintiff,  against 
the  defendants  jointly,  and  about  the  time  the  trial  of 
that  action  was  pending. 

In  this  suit  the  defendants  offered  evidence  tending 
to  show  that  the  cost  of  repairing  the  automobile 
amounted  to  $560,  and  that  the  automobile  was  fur- 
ther depreciated  in  the  value  of  $500.  The  undisputed 
testimony  showed  that  the  defendant  Julius  Aim  had 
expended  in  the  two  actions  at  law,  brought  against 
him  and  his  son  jointly,  the  amount  of  $751.30,  for  at- 
torneys '  fees  and  other  expenses  of  the  suit. 

The  court  below  found  that  the  deed  was  not  exe- 
cuted for  the  purpose  of  defrauding,  but  as  security  for 
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the  father's  claim  for  damages,  and  decreed  that  the 
property  be  sold  and  the  proceeds  applied,  first,  to  the 
satisfaction  of  the  $460  for  repairs ;  second,  the  sum  of 
$100,  which  the  court  found  to  be  the  depreciation  of 
the  automobile,  making  $560  in  all, with  interest  at  6 
per  cent  from  January  20, 1917,  and  that  the  remainder 
of  the  sum  received  from  the  sale  of  the  property 
should  be  applied  upon  the  payment  of  the  costs  and 
disbursements  of  this  suit,  and  the  judgment  of  the 
plaintiff  herein,  in  the  actions  at  law.  The  lower  court 
did  not  allow  the  defendant  Aim  anything  on  his  claim 
for  attorneys '  fees  and  expenses  in  the  law  action. 

Modified  and  Affibmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  McNary  d  McNary,  Mr.  Custer  E.  Ross  and 
Mr.  Everil  M.  Page,  with  oral  arguments  by  Mr.  John 
H»  McNary  and  Mr.  Ross. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Carson  &  Brown,  with  oral  arguments  by  Mr. 
John  H.  Carson  and  Mr.  Thomas  Brown. 

BENNETT,  J.— 1,  2.  We  are  satisfied  with  the 
findings  of  the  court  below  as  to  the  character  of  the 
conveyance  in  question.  It  seems  to  be  the  estab- 
lished practice  in  this  state,  where  the  transaction  is 
bona  fide,  but  the  consideration  inadequate,  to  treat 
the  conveyance  as  a  mortgage,  and  permit  the  prop- 
erty to  be  sold,  and  the  proceeds  applied,  first,  upon 
the  amount  actually  due  from  the  grantor  to  the 
grantee;  second,  upon  the  claim  of  the  judgment 
creditor:  Morrell  v.  Miller,  28  Or.  354  (43  Pac.  490, 
45  Pac.  246) ;  Hazeltine  v.  Epsie,  13  Or.  301  (10  Pao. 
423).    Neither  shall  we  disturb   the  findings  of  the 
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court  below  as  to  the  amount  expended  for  repairs  of 
the  automobile,  or  as  to  the  depreciation  thereof. 

3,  4.  We  think,  however,  the  court  should  have  al- 
lowed the  defendant,  Julius  Aim,  the  amount  ex- 
pended on  behalf  of  his  son  for  attorneys'  fees,  etc., 
in  defending  the  actions  at  law. 

The  respondent  cites  upon  this  question  a  para- 
graph from  20  Cyc.  492,  and  also  National  Bank  v. 
Croco,  46  Kan.  629  (26  Pac.  942) ;  Ringold  v.  Leith, 
73  HI.  656;  all  of  which  seem  to  be  in  point  and  sup- 
port plaintiff's  contention,  and  were,  no  doubt,  fol- 
lowed by  the  court  below.  However,  the  case  of  Mor- 
rell  V.  MilXer,  28  Or.  354  (43  Pac.  490,  45  Pac.  246), 
seems  to  be  on  all-fours  with  this  case  and  decisive  of 
this  question. 

In  the  latter  case  the  plaintiff  had  a  judgment 
against  one  Miller,  who  had  seriously  wounded  him  in 
a  shooting  affray.  After  the  shooting  Miller  was  in- 
dicted for  the  offense,  and  the  plaintiff  also  brought 
suit  against  him,  to  recover  damages  for  his  injuries. 
Under  these  circumstances.  Miller  executed  two 
deeds,  absolute  in  form,  for  the  purpose  of  securing 
to  his  attorneys  the  amount  of  their  fees,  for  services 
to  be  performed  in  defending  him  on  the  criminal 
charge  and  against  the  civil  claim.  Judge  Wolveb- 
TON,  delivering  the  opinion  of  the  court,  said : 

*  *  There  was  some  attendant  indicia  of  fraud,  such  as 
the  transfer  of  all  Miller's  property  of  such  considera- 
ble value  to  Lord ;  the  declaration  of  a  secret  trust  in 
connection  therewith ;  and  the  inadequacy  of  considera- 
tion for  the  second  deed.  But,  upon  the  other  hand. 
Miller  was  deeply  interested.  He  was  in  the  toils  of 
the  law,  charged  with  a  grave  offense,  and  his  object 
was  to  extricate  himself  therefrom.  The  purpose  of 
making  such  use  of  his  property  as  to  secure  able  coun- 
sel to  conduct  his  defense,  and  to  attend  to  other  ap- 
prehended litigation,  was  perfectly  legitimate.    His 
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right  to  be  heard  by  counsel  is  a  constitutional  right, 
and  he  should  be  permitted,  unless  hindered  by  legal 
process,  the  free  and  untrammeled  use  of  his  property 
to  obtain  legal  assistance,  otherwise  constitutional 
privileges  would  be  invaded.  Upon  the  whole,  we  be- 
lieve the  second  deed  was  intended  to  be  and  operated 
as  an  absolute  conveyance  of  the  title  to  said  premises, 
and  we  are  unable  to  say  from  the  evidence  that  it  is 
fraudulent  and  void  as  to  creditors.  But  the  transac- 
tion is  attended  with  such  suspicious  circumstances 
that  we  ought  not  to  permit  the  conveyance  to  stand, 
except  as  security  for  such  liability  as  Miller  legiti- 
mately incurred  to  meet  the  expenses  of  impending  liti- 
gation, under  the  doctrine  laid  down  by  Chancellor 
Kent  in  Boyd  v.  Durdap,  1  Johns.  Ch.  (N.  Y.)  478: 
*  When  a  deed  is  sought  to  be  set  aside  as  voluntary  and 
fraudulent  against  creditors,  and  there  is  not  suflScient 
evidence  of  fraud  to  induce  the  court  to  avoid  it  abso- 
lutely, but  there  are  suspicious  circumstances  as  to  the 
adequacy  of  consideration  and  fairness  of  the  transac- 
tion, the  court  will  not  set  aside  the  conveyance  alto- 
gether, but  permit  it  to  stand  for  the  sum  already 
paid.'  '' 

The  opinion  in  this  case  was  followed  in  the  Supreme 
Court  of  Washington  in  Zent  v.  Gilson,  52  Wash.  319 
(100  Pac.  739),  and  in  Farmers^  Bank  v.  Mosher,  63 
Neb.  130  (88  N.  W.  552),  and  may  be  said  to  be  a  lead- 
ing case  upon  this  branch  of  the  law. 

It  follows  that  the  defendant,  Julius  Aim,  was  en- 
titled— in  addition  to  the  amount  allowed  by  the 
court — to  have  the  attorneys'  fees  and  the  expenses 
paid  out  for  the  benefit  of  his  son  in  the  actions  at  law, 
held  as  a  prior  lien  against  the  claim  of  the  plaintiff. 

5  But  we  think  he  was  not  entitled  to  the  attorneys* 
fees  and  expenses  paid  in  the  law  actions  on  his  own 
account.  If  there  was  any  obligation  on  the  part  of 
the  defendant,  Christian  Aim,  to  reimburse  his  father 
for  these  sums,  it  was  at  the  best,  no  more  than  a  moral 
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obligation,  and  such  an  obligation  seems  to  be  insufS- 
cient  as  against  the  creditors,  as  a  consideration  for  a 
conveyance  of  this  kind :  20  Cyc.  490,  subd.  3,  and  au- 
thorities cited. 

In  this  case  the  amounts  paid  in  his  son 's  behalf  are 
not  segregated  in  the  testimony  from  the  amounts  paid 
for  himself.  The  amounts  paid  were  $476.70  in  one 
action,  and  $274.60  in  the  other,  totaling  $751.30.  We 
think  it  fair  to  assume  that  half  of  this  sum  was  for  his 
own  benefit,  and  half  for  the  benefit  of  his  son ;  there- 
fore, one  half  of  $751.30,  or  $375.65,  ought  to  be  added 
to  the  $560  allowed  by  the  court  for  repairs. 

6.  It  does  not  appear  in  the  evidence  when  these 
sums  were  paid  out  for  attorneys'  fees,  etc.,  by  Julius 
Aim.  Indeed,  it  appears  that  all  of  them  had  not  yet 
been  actually  paid  at  the  time  this  suit  was  tried. 
Under  all  these  circumstances,  we  think  interest  should 
not  be  allowed  on  this  part  of  the  claim.  The  decree 
should  provide  that  the  $560  with  interest,  as  decreed 
by  the  lower  court,  and  the  sum  of  $375.65,  should  be 
made  a  prior  lien  upon  the  property  in  behalf  of  the 
defendant,  Julius  Aim. 

With  this  modification  the  decree  of  the  lower  court 
is  affirmed.  Affibmed. 

McBbide,  C.  J.,  and  Bean  and  Johns,  JJ.,  concur. 
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ABATEMENT  AND  BEVIVAXk 

Abattment  and  BeTival— Anotlier  Action  Pending— 'Piiorlty  of  Othor 
Action. 

1.  In  a  suit  to  itrictlj  foreclose  a  land  contract,  a  plea  in  abate- 
ment setting  up  that  deiendants,  subsequent  to  the  suit,  brought  an 
action  at  law  against  plaintiffs,  was  demurrable,  it  being  in  the  nature 
of  a  lis  pendens.    (Hawkins  t.  Bodgers,  483.) 

AOQEPTANCn. 

Qee  Banks  and  Banking,  ^-5, 
Bee  Bills  and  Notes,  1. 

ACCIDENTS. 
Bee  Municipal  Corporations,  2. 

ACCOUNT. 

Account— Bight  of  Action. 

1.  The  mere  fact  that  defendants  owe  some  money  to  plaintiffs 
is  not  sufficient  to  justify  an  accounting  in  the  absence  of  an  allega- 
tion of  complexity  of  accounts,  or  in  the  nature  of  a  discovery,  or 
that  a  fiduciary  relationship  exists,  or  of  fraud.  (Smith  ▼.  Howell, 
279.) 

Account— Orounda— Foreclosing  Defendant's  Claim. 

9.  A  party  who  from  the  very  nature  of  his  case  eannot  have  any 
recovery  against  defendants  is  not  entitled  to  an  accounting  merely 
to  have  determined  or  foreclosed  some  claim  of  defendants  against 
him,  in  the  absence  of  other  ground  of  equitable  relief,  such  as  set- 
tling a  fiduciary  relationship.     (Smith  ▼.  Howell,  279.) 

AOCBETION. 

Bee  Navigable  Waters,  1,  2. 

ACTION. 

Action— Misjoinder  of  Causes— "Injuries  to  Ptoperty.'* 

1.  Causes  of  action  for  damages  for  conversion  of  rents,  use  and 
profits  of  farm  belonging  to  plaintiff,  to  recover  damages  for  con* 
version  of  mowing-machine,  to  recover  damages  for  unlawful  cutting 
of  timber,  and  to  recover  damages  for  permitting  noxious  weeds  to 
grow  held  causes  of  action  for  injuries  to  property  within  Section  94, 
subdivision  4,  L.  O.  L.,  therefore  properly  joined*  (Irwin  v.  McElrby, 
232.) 

Bee  Abatement  and  Bevival,  1. 
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See  Account,  1. 

See  Attorney  and  Client,  1-4. 

See  GontractSi  5,  6. 

See  Executors  and  Adminiftrators,  L 

See  Insurance,  6,  8. 

See  Master  and  Servanty  12. 

See  Pleading,  7. 

See  Sales,  3. 

See  Schools  and  School  Districts,  1-^ 

See  Trespass,  2. 

See  Trover  and  Conversion,  !• 

See  Trusts,  4. 

Abatement  of  Aetlon. 

See  Executors  and  Administrators,  ff. 

ADEQUATE  BEMEDT  AT  LAW. 
See  Injunction,  1,  2. 

AJMUBTMBNT. 

See  Insurance,  6-10. 

ABMISSIONa 
See  Evidence,  8, 
See  Pleading,  4. 
See  Trial,  1. 

Admlmloiui  by  TMvan  to  Denj. 
See  Pleading,  6. 

ADVEB8E  POSSESSION. 

AdTOTM  PoMeasion— Title— ConToyanco. 

1.  Title  secured  by  adverse  possession  is  a  perfect  title.  (Pubola 
▼•  Jacobsen,  256.) 

AFFIBMANCnSi 
See  Appeal  and  Error,  8. 

AGBEEMEMT. 

Exeeation  of  WUl  Pursuant  to  Agreement. 
See  Wills,  8. 

AI.TEBATIOK  OF  INSTBXTMENTS. 

Alteration  of  Instruments— Fictitious  Indoreements — jury  QneatlOB. 

1.  In  action  by  makers  of  note  against  payees  to  recover  damages 
for  judgment  recovered  against  makers  by  assignee  of  note,  on 
ground  that  payee  had  rendered  note  void  by  making  fictitious  in- 
dorsements of  payments  by  some  of  the  makers  pursuant  to  secret 
agreement  with  such  makers,  the  question  of  whether  such  indorse- 
ments were  genuine  credits  or  fictitious  held  for  the  jury.  (Catching 
V.  Buby,  60e.) 
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Alteratioii  of  Iiistiiim«iit»— PurchaBe-money  Note— Material  Altera* 
tiona-^oUection  of  Price. 

2.  Where  pnrcbase-monej  note  is  materially  altered  without 
fraodulent  intent  by  teller,  he  may  gnrrender  the  note  and  proceed 
to  collect  the  purchase  price.     (Catching  y.  Buby,  506.) 

ANIMAI3. 
Animals— Brands— Object  of  Statute. 

1.  The  object  of  Laws  of  1&15,  page  43,  and  Laws  of  1917,  page 
170,  is  to  create  an  exdusiye  ownership  of  and  a  vested  right  in  a 
particular  brand  after  it  has  been  recorded  as  therein  specified  to 
establish  prima  facie  ownership  and  right  of  possession  of  the  owner 
of  such  brand  in  or  to  any  animal  marked  with  such  brand,  and  to 
declare  incompetent  any  parol  evidence  of  the  ownership  of  a  recorded 
brand.     (State  v.  Warner,  11.) 

Animals— Proof  of  Ownership  by  Brand. 

2.  Where  brand  has  been  recorded  as  provided  by  Laws^of  1915, 
page  43,  and  the  ownership  of  the  brand  on  animal  alleged  to  have 
been  stolen  is  in  one  person,  while  the  indictment  charges  ownership 
of  the  animal  in  another,  the  identification  of  the  animal  or  the  proof 
of  ownership  must  be  by  evidence  exclusive  of  the  brand  itself. 
(State  V.  Warner,  11.) 

Animals — ^Brands — Svldence. 

3.  While  Laws  of  1915,  page  43,  does  not  prohibit  testimony*,  as  to 
ownership  or  identification  of  an  unbranded  animal  or  of  an  animal 
marked  with  an  unrecorded  brand,  it  does  prohibit  any  ''evidence  of 
ownership  of  stock  by  brands  or  for  the  purpose  of  identification" 
of  an  animal,  unless  the  brand  upon  it  shall  have  been  recorded  as 
the  act  provides.     (State  v.  Warner,  11.) 

APPEAL  AND  EBBOB. 

Appeal  and  Error— Findings  of  Court— OonclvsiTeness. 

1.  The  findings  of  the  court  below  stand  as  the  verdict  of  a  Jury 
and  are  conclusive  upon  Supreme  Court,  if  there  was  any  evidence 
to  sustain  them.     (Wheelock  v.  Bichardson,  87.) 

Appeal  and  Error — ^Equity  Snit. 

2.  A  suit  in  equity  on  appeal  is  tried  de  iu>vo,  (Stevens  ▼.  Myers, 
114.) 

Appeal  and  Error — Behearing— Divided  Court. 

8.  Though  Laws  of  1913,  page  294,  require  affirmance  of  judgment 
on  evenly  divided  court,  Supreme  Court  has  discretion  to  grant  rehear- 
ing in  such  case.     (Stevens  v.  Myers,  114.) 

Appeal  and  Error — ^Disposition — ^Affirmance  for  Lack  of  Concnrrenco 
of  Pour  Jturtlces — ^Beargnment — Statute. 

4.  Affirmance  of  decree  appealed  from  for  lack  of  concurrence  of 
four  justices  of  Supreme  Court  held  not  required  by  Laws  of  1913,  page 
294,  though  rearguments  were  necessary  to  produce  concurrence  of  four 
Justices.     (Stevens  v.  Myers^  114.) 

91  Or.— AS 
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Appeal  and  Ezror— BaMrvsttOB  of  Oroanda  of  Bevlew— BzcaptfOB  to 

ZnatmctioiL 

5.  In  action  by  eontraetor  to  haul  wood  for  fraudulent  representa- 
tions of  owners,  by  which  he  was  induced  to  make  contract,  exceptions 
at  trial  held  not  to  include  exception  to  instruction  erroneously  per- 
mitting plaintiff  contractor  to  recover  lost  profits.  (Johnson  t. 
Meyers,  179.) 


Appeal  and  Ernn^-BoiorTatioD  of  Offomids  of  Berlow— Bse^ptti 
OonstmctloiL 

6.  A  liberal  construction  should  be  placed  upon  exceptions  whick 
are  taken  in  open  court  at  a  triaL     (Johnson  ▼.  MeyerSi  179.) 

Appeal  and  Ezror—- Hamdeas  Bzror— InstmctloiL 

7.  The  giving  of  an  instruction  that  is  so  broad  as  to  be  doubtful 
was  harmlesSi  where  it  was  in  favor  of  appellant's  eontentioiu 
(Shields  ▼.  W.  B.  Grace  k  Co.,  197.) 

Appeal  and  Error— TOsporition—AiBnnance    Bvidencei 

8.  Under  Article  YII,  Section  3,  of  the  Constitution,  where 
Supreme  Court  cannot  affirmatiyely  say  there  is  no  evidence  to  support 
verdict,  it  must  afirm.     (Ulbrand  v.  Smith,  206.) 

Appeal  and  Error— Bevlew— Verdict  on  Conflicting  Evidence. 

9.  Where  evidence  for  plaintiff  was  purely  circumstantial,  though 
evidence  for  defendant  vigorously  disputed  plaintiff's  claim,  it  was 
for  jury  to  decide  facts,  and  not  for  Supreme  Court.  (Ulbrand  v. 
Smith,  206.) 

Appeal  and  Error — Harmlsaa  Error  —  Striking  Oaoae  of  Action  ftom 
Complaint. 

10.  Where  there  was  no  misjoinder  of  causes  of  action  in  com- 
plaint, permitting  its  amendment  by  striking  out  one  of  the  four 
causes  of  action  was  not  error  of  which  defendant  could'  complain. 
(Irwin  y.  McElroy,  232.) 

Appeal  and  Errop—Bevlew— Findings  of  Trial  Court. 

11.  Where  there  is  any  evidence  to  sustain  findings  of  trial  eourt^ 
they  will  not  be  disturbed.     (Irwin  v.  McElroy,  232.) 

Appeal  and  Error— Harmless  Error— Ezdnslon  of  Evidence. 

12.  In  action  for  work,  labor  and  services  by  plaintiff  for  de- 
fendant, purchaser  of  store,  exclusion  of  testimony  as  to  plaintiff's 
end  of  telephone  conversation  with  defendant,  which  evidence  was 
merely  cumulative  of  admitted  fact,  held  harmless  to  defendant. 
(Johnston  v.  Fitzhugh,  247.) 

Appeal  and  Error— Bevlew— Construction  of  Decision* 

13.  A  decision  of  the  Supreme  Court,  affirming  a  decree  which  pro- 
vided that  it  should  be  without  prejudice  to  the  rights  of  the  suc- 
cessful litigants  to  bring  a  suit  of  the  nature  indicated,  is  not  an  ad- 
judication in  favor  of  such  litigants,  and  amounts  to  no  more  than 
a  holding  that  the  decree  affirmed  should  not  be  considered  as  a  bar* 
(Haworth  v.  Jackson,  272.) 
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Appeal  and  Error— Ptesnmptloift—Veirdict — Ootmterdaliii. 

14.    Where  the  jury  found  for  the  pleintifP,  in  en  action  on  e  modi- 
fied contract,  in  the  full  amount  of  its  claim,  it  must  be  assumed  that 
it  was  satisfied  from  the  evidence  that  the  contract  was  modified, 
that  the  plaintiff  performed  its  part  of  the  modified  contract,  and  that 
the  jury  found  against  the  defendant  as  to  all  of  its  alleged  counter- 
claims.   (Camahan  Mfg.  Co.  t.  Beebe-Bowles  Co.,  302.) 

Appeal  and  Error  —  Erroneoos  Admission  of  Testimony  —  Hannless 


15.  In  action  on  contract  to  prepare  for  defendant  school  district 
all  legal  proceedings. necessary  for  issuance  of  bonds  by  the  district, 
to  furnish  ballots,  etc.,  error  in  admitting  evidence  by  defendant  of  a 
bill  for  cost  of  printing  ballots  held  not  to  have  affected  verdict;  evi- 
dence of  printing  of  ballots  having  already  been  admitted  without 
objection.     (Keeler  Bros.  v.  School  Dist.  No.  108,  316.) 

Appeal  and  Error— Seriew-^nry  Question. 

16.  Where  evidence  is  conflicting,  verdict  of  jury  on  question  prop- 
erly submitted  ia  final.     (Bligh  v.  Lafier,  388.) 

Appeal  and  Error— Behearing— Printing  Brief  and  Argument. 

17.  A  petition  for  rehearing  will  be  denied  where  the  brief  and 
argument  accompanying  it  ere  typewritten  instead  of  being  printed, 
as  required  by  rule  25  (89  Or.  721,  173  Pac  xi).  Supreme  Court 
Bules.     (Bligh  ▼.  Lafler,  388.) 

■ 

Appeal  and  Error— Bevlew-Presumptionfr 

19.  In  the  absence  from  the  record  of  the  evidence  before  the  trial 
court,  it  cannot  be  presumed  that  an  instruction  is  not  supported  by 
proof.     (Wm.  Brown  k  Co.  v.  Duda,  402.) 

Appeal  and  Error— Haxmleea  Error— Admission  of  Evidence. 

19.  In  replevin  for  %  warehouse,  the  admissipn  in  evidence  of  a 
computation  made  by  plaintiff  and  his  predecessor  in  interest  of  the 
amount  due  defendant  upon  the  contract  of  sale,  prior  to  tendering 
the  amount,  wae  not  prejudicial  to  the  defendant.  (Burdiek  v.  Tum- 
a-Lum  Lumber  Co.,  417.) 

Appeal  and  Error— Disposition— Modification  of  Judgment. 

20.  Where  judgment  is  not  in  conformity  with  the  findings  of 
fact,  but  facts  found  are  sufficient  to  support  a  judgment  in  respond- 
ent's favor,  the  appellate  court  will  correct  the  conclusions  of  law 
by  directing  what  judgment  shall  be  entered.  (The  Home  t.  Selling, 
428.) 

Appeal  and  Error— Presumption— Ihstmctions.  ' 

21.  In  the  absence  of  showing  to  the  contrary.  It  must  be  assumed, 
on  appeal,  that  the  court  correctl^r  instructed  the  jur^  as  to  what  was 
the  only  dispute  between  the  parties.  (Sanborn-Cutting  Co.  t.  Butleri 
619.) 

Appeal  and  Ezror-PresiUQptionr— Following  Instractions. 

22.  Where  the  verdict  was  for  an  impossible  amount,  had  the  jury 
followed  aU  the  instructions^  it  cannot  be  presumed  thiat  instruction 
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to  ftUow  interest  was  followed,  And  that  the  yerdiet  inehided  interest, 
thus  rendering  erroneone  allowance  of  eoste  to  plaintiff,  in  Tiew  ox 
defendants'  offer  of  judgment.     (Sanbom-Cutting  Co.  t.  Batler,  610.) 

APPBOPBIATIONS. 
6ee  Counties,  4. 

ASSESSMIUffT. 
See  Mnnieipal  Corporations,  5,  7,  8,  10. 

ASSIONMENTa 
Aflstgnmeiits^Baiiks  and  Banking— '^dieck^—Idabillty  to  Holder. 

1.  The  relation  between  a  bank  and  its  depositor  being  that  of 
debtor  and  creditor,  a  check,  which  is  simply  an  order  to  pay  a 
named  person,  does  not  of  itself,  where  uncertified,  operate  as  a  legal 
or  equitable  assignment  of  any  funds  in  the  bank,  and  the  bank,  un- 
less it  accepts  the  check,  is  not  liable  to  the  holder.  (Hunt  T. 
Seeuiity  State  Bank,  862.) 

ASSUMPTION  OF  MOBTaAOE. 

See  Mortgage!^  8-10. 

ASSUBCPTION  OF  BIBS. 

See  Master  and  Seryant,  1-15. 

ATTAOHMEMT. 

See  Bankruptcy,  1,  8. 
See  Chattel  Mortgages,  8. 

ATT0BKE7  AND  OUENT. 

Attomef  and  OUent — ^Action  for  Prof easional  Servieaa. 

1.  In  action  by  attorneys  for  professional  services,  hMt  there  waa 
ample  evidence  to  sustain  verdict  for  plaintiffs  in  the  District  Court 
and  findings  of  judge  in  the  Circuit  Court  in  favor  of  plaintiffs. 
(Wheelock  v.  Bichardson,' 87.) 

Attorney,  and  Client  —  Becorery  of  Oompenaatioii — PleadJng  —  Vari- 
ance. 

2.  Where  attorneys  in  their  complaint  did  not  rely  specifically 
upon  original  contract  to  pay  $100  for  professional  services,  but  upon 
general  allegation  that  they  performed  services  between  two  dates 
at  the  agreed  price  of  $100,  it  was  unnecessary  in  order  to  sustain 
complaint  that  the  price  should  have  been  agreed  upon  beforehand  for 
the  services  actually  rendered  or  that  the  entire  $100  should  be  agreed 
upon  at  one  time.     (Wheelock  v.  Bichardson,  87.) 

Attorney  and  OUent — Becoyery  of  Oompenaation — Pleading — Van* 

ance. 

8.  In  action  by  attorneys  for  $50  alleged  to  be  due  for  profes- 
sional services,  if  the  original  contract  was  to  pay  $100  for  certain 
•peeific  services,  and  afterward  that  contract  was  modifi9d,  so  that 
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a  part  of  the  Berrices  were  waiyed,  and  defendant  still  agreed  to 
pay  the  $100  for  aeryiees  already  performed,  that  would  be  sufficient 
to  sustain  allegations  of  the  complaint.     (Wheelock  y.  Biehardson,  87.) 

Attorney  and  OUent — Becovwy  of  Oempeiuuitioii — Pleading — Vari- 
ance. 

4.  In  action  in  which  attorneys  alleged  that  they  rendered  profes* 
sional  seryices  to  defendant  at  agreed  price  of  $100,  that  only  $50 
had  been  paid,  and  that  there  was  still  due  $50,  there  would  be  no 
fatal  yariance  because  at  the  time  of  the  final  modification  $50  had 
already  been  paid  on  the  seryices  and  the  defendant  agreed  to  pay 
$50  additional.     (Wheelock  y.  Richardson,  87.) 

Attorney  and  OUent— Beasonable  Value  of  Service— Instmetlons. 

5.  In  action  for  reasonable  yalue  of  seryices  performed  by  plain- 
tiff as  a  lawyer  for  defendant  between  certain  dates,  held^  that  court 
should  haye  instructed  in  substance  as  requested  by  plaintiff  with 
reference  to  recoyery  for  reasonable  yalue  of  seryices  and  with  refer- 
ence to  whether  seryices  sued  for  were  within  terms  of  written  eon- 
tract  pleaded  by  defendant.     (Duniway  y.  Hadley,  343.) 

Attorney  and  OUent — ^Agreement  for  Oompeneatlon— Statute. 

6.  Under  Section  561,  L.  O.  L.,  the  measure  and  mode  of  com- 
pensation of  an  attorney  is  left  to  the  agreement  expressed  or  im- 
plied of  the  parties,  and  an  attorney  is  bound  by  his  contract  as  any 
other  person.     (Duniway  y.  Hadley,  343.) 

Attorney  and  OUent — ^Agreement  for  Oompensation-— Oonstmctlon. 

7.  The  construction  of  special  contracts  between  attorneys  and 
their  clients  as  to  compensation  is  goyerned  by  the  usual  rules  relat- 
ing to  construction  of  agreements  generally,  regard  always  being  had 
to  the  character  of,  the  relation  between  the  parties.  (Duniway  y, 
Hadley,  343.) 

Attorney  and  OUent— Additional  Oompensatlon. 

8.  Where  an  attorney  renders  seryices  clearly  not  contemplated 
as  probable  or  necessary  at  the  time  of  making  an  agreement  but 
made  necessary  by  subsequent  and  unusual  deyelopments  in  the 
progress  of  the  cause,  he  is  entitled  to  additional  compensation  on 
the  ground  that  the  original  agreement  did  not  coyer  the  seryices 
performed.     (Duniway  y.  Hadley,  343.) 

ATTOBNEya  FESa 

See  Fraudulent  Conyeyances,  3. 
See  Interest,  1. 

AUTUOBITY'. 

See  Corporations,  5-10. 
See  Trusts,  1,  3,  4. 

Absence  of  Showing  of  Authority. 
See  Eyidence,  3. 

Scope  of  Apparent  Authority. 
See  Principal  and  Agent,  1. 
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AUTOMOBIUS  AOOIDEMT. 

See  Master  and  Servant,  17. 

BANKBUPTOT. 

Bankmptcy— AttachnMitt  Witliin  Four  Montlu  of  Bankruptcy— Valid- 
ity. 

1.  Where,  eight  days  after  crop  was  attached  as  property  of  de- 
fendant, defendant  was  adjudged  a  bankrupt,  adjudication  in  bank- 
ruptcy, together  with  appointment  of  trustee  operated,  in  view  of 
Bankruptcy  Act  of  1898,  Section  67f  (U.  S.  Comp.  Stats.,  9  96M), 
to  annul  as  against  trustee-  whatever  interest  plaintiff  had  ac- 
quired under  attachment,  and  to  vest  trustee  with  title  of  defend- 
ant as  of  date  the  latter  was  adjudged  bankrupt.  (Ford  v.  Hender- 
son, 701.) 

Bankrnptcy— Anatilment  of  Liea-~ConBtructi(ni  of  Statata. 

2.  Bankruptcy  Act,  Section  67f  (U.  S.  Comp.  Stats.,  S  9651),  mak- 
ing all  levies,  judgments,  attachments  or  other  liens  obtained  through 
legal  proceedings  against  an  insolvent  at  any  time  within  four  months 
prior  to  the  "filing  of  a  petition  in  bankruptcy  against  him"  null  and 
void  upon  adjudication  of  insolvent's  bankruptcy,  held  applicable  to 
voluntary  as  well  as  involuntary  bankruptcies,  in  view  of  Section  1 
(U.  S.  Comp.  Stats.,  §  95S5).     (Ford  v.  Henderson,  701.) 

Bankraptcy — ^Attadunant  Creditor— Dissolutioii  of  Attadiment. 

3.  A  lien  created  by  attachment  within  four  months  of  adjndica^ 
tion  of  attachment  debtor's  bankruptcy  is  dissolved  upon  the  adjudica- 
tion of  bankruptcy,  under  Bankruptcy  Act,  Section  67f  (U.  S.  Comp. 
Stats.,  9  9651),  although  attaching  creditor  can  show  that  he  is  an 
attaching  creditor  in  good  faith  and  without  notice  of  debtor's  in- 
solvency, notwithstanding  Section  301,  L.  O.  L.  (Ford  v.  Henderson, 
701.) 

BANKS  AND  BANEENG. 

Banks  and  Banking — 'Tayment"  of  Check — Countermanding  Check. 

1.  That  defendant  bank  after  satisfying  itself  that  check  was 
genuine,  and  that  there  were  sufficient  funds  to  pay  it,  stamped  it 
"Paid,"  and  placed  it  upon  spindle,  held  not  to  constitute  "payment" 
which  would  deprive  plaintiff  depositor  of  the  right  to  countermand 
the  check.     (Hunt  v.  Security  State  Bank,  362.) 

Banks  and  Banking — Countermanding  Check — ^Bight  of  Depositor. 

2.  l!he  drawer  may,  if  he  choosea,  countermand  check,  and  the 
bank  i»  obliged  to  obey  the  countermanding  order,  unless  it  has  paid, 
or  has  become  obligated  to  pay  the  check.  (Hunt  v.  Security  State 
Bank,  362.) 

Banks  and  Banking— Checks— -'TaymenV*— "Acceptance.* 

3.  "Payment"  and  "acceptance"  are  essentially  different,  since 
payment  is  the  natural,  expected  and  intended  end  of  a  cheek,  while 
acceptance  strengthens  the  vitality  of  a  check,  and  serves  to  prolong, 
rather  than  to  terminate,  the  life  of  it.  (Hunt  y.  Security  State 
Bank,  362.) 
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Banks  and  BaaUng— -Olieck— "Acceptaaoe.'' 

4.  That  defendant  bank^  after  satisfying  itself  that  cheek  was 
genuine,  and  that  there  were  safBcient  funds  to  pay  it,  stamped  it 
"Paid,"  and  placed  it  upon  spindle,  held  not  to  constitute  "accept- 
ance," in  view  of  Negotiable  Instruments  Act.  Sections  5965,  6018, 
L.  O.  L.     (Hunt  y.  Security  State  Bank,  362.) 

Banks  and  Banking— Checks — ^Acceptance — ^Formality  Beqoirod. 

5.  While  the  acceptance  of  •  bill  of  exchange  on  the  certification 
of  a  check  is  usually  effected  in  a  certain  manner,  no  particular  form 
of  word  or  words  is  required;  any  words  or  expressions  intended  to 
be  an  acceptance  by  the  bank  being  sufficient.  (Hunt  v.  Security 
State  Bank,  362.) 

Banks  and  Banking— Oonntermanding  Check— Duty  of  Bank. 

6.  Where  check  drawn  by  plaintiff  on  defendant  bank  was  counter- 
manded by  plaintiff  before  defendant  had  either  paid  or  accepted  it, 
the  bank  was  not  liable  to  the  holder,  in  view  of  Section  6022, 
L.  0.  L.,  and  where  bank,  in  disregard  of  the  countermand,  paid 
the  check,  it  is  liable  for  the  amount  thereof  to  plaintiff.  (Hunt  v. 
Security  State  Bank,  362.) 

See  Assignments,  1. 

BEQT7E8T. 

Effect  of  Acceptance  of  Bequest. 
Bee  Wills,  8. 

BILI.  OF  EZCHAKOB. 

See  Bills  and  Notes,  1. 

BILLS  AMD  NOTES. 

Bills  and  Notes— Bill  of  Exchange — "Acceptance.'' 

1.  The  acceptance  of  a  bill  of  exchange  is  the  act  by  which  the 
drawee  manifests  his  consent  to  comply  with  the  request  contained 
in  the  bill  of  exchange  directed  to  him,  and  it  contemplates  an 
engagement  or  promise  to  pay.     (Hunt  ▼.  Security  State  Bank,  362.) 

BONDS. 
Sale  of  Corporation  Bonds. 

See  Corporations,  1-4. 

BOXTNDABIES. 

Bonndaries— Acqnieaccnce  In  Bojmdaxj  Line — ^Fenct. 

1.  Where  fence  was  for  more  than  twenty  years  acquiesced  In  by 
adjoining  owners  as  boundary  line,  adjoining  owner  secured  fee-simple 
title  up  to  fence,  though  fence  had  at  times  become  so  dilapidated  that 
cattle  could  get  through.     (Pubols  y.  Jacobsen,  256.) 

Bonndariee  ■  Meander  Lines    Lake. 

2.  The  fact  that  insignificant  points  of  land  are  left  between  mean- 
der line  and  water  will  not  impeach  a  survey,  or  confine  an  adjacent 
upland  owner  within  limits  indicated  by  meander  lines,  but  waters  of 
lake  itself  will  constitute  the  true  boundary.  (Hanson  t.  Thornton, 
685.) 
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BBAMDSw 

See  Animals,  1-3. 
See  Larceny,  2. 


BrokenH-Oontracta — ^Memorandum — Sufllciency. 

1.  A  memorandum  held  insufficient^  under  Section  808,  L.  O.  Tm, 
on  which  to  base  an  action  for  commissions  earned  by  plaintiff  aa  a 
broker  in  sale  of  real  estate,  in  failing  to  state  consideration. 
(Miller  y.  Payette  Valley  Land  Co.,  680.) 

BT7BDEN  OF  PBOOF. 

See  Executors  and  Administrators,  1. 
See  False  Imprisonment,  3. 
See  Insurance,  5,  6w 
6e^  Trial,  5. 


OazTiexfl — ^InJnrieB  to  Pa8Miig«»— Oommoik  PractleeB— Boarding  Mior- 
ing  Oara. 

1.  Evidence  that  it  was  a  common  practice,  although  not  a  custom 
in  a  technical  legal  sense,  for  street  railway  men  to  slow  down  cars, 
with  a  tacit  invitation  to  male  passengers  to  get  aboard  while  the 
train  was  still  moving,  and  when  the  passenger  had  done  so  to  speed 
up  again,  was  admissible  in  an  action  for  damages  by  one  who 
attempted  to  board  a  moving  train,  «jid  wae  injured  by  reason  of  a 
sudden  increase  in  speed.  (Lawrence  v.  Portland  By.  L.  &  P.  Co., 
559.) 

Garrien—Paflflongeni— Street  Baitways— Dnty  to  Stop— Instruction. 

2.  In  an  action  by  one  injured  while  attempting  to  board  a  moving 
street-car,  an  instruction  regarding  duty  of  trainmen  to  stop  car  and 
give  passengers  opportunity  to  board  held  defective,  in  that  it  failed 
to  assume  that  street  railway  knew  of  plaintiffs  desire  to  become  ^ 
passenger,  or  had  in  any  manner  signified  its  acceptance  of  his  offer 
to  become  a  passenger.  (Lawrence  v.  Portland  By.  L.  ft  P*  Co., 
559.) 

CEBTIOBABL 

Certiorari — ^Petition — Sufficiency. 

1.  A  petition  for  review  of  proceedings  in  the  County  Court  for 
granting  a  ferry  license  is  insufficient  where  it  does  not  show  that 
such  license  grants  the  use  of  plaintiff's  land  for  a  landing  place 
without  plaintiff's  consent  or  injures  some  substantial  right  of  plain- 
tiff in  view  of  Section  605,  L.  O.  L.  (Chapman  y.  Hood  Birer 
County,  92.) 

Certiorari — Cthor  Bomedy. 

2.  A  writ  of  review  should  not  be  allowed  in  a  ferry  license  pro- 
ceeding in  the  County  Court,  where  the  party  has  any  other  plain, 
speedy,  and  adequate  remedy.     (Chapman  y.  Hood  Biver  County,  02.) 

CHABTEBS  OF  CITIES. 
Cited  and  Construed  in  this  Yolumo. 
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POBTLAND. 
See  Irelaa  y.  Portland,  471. 

CHATTEL  MO&TQAOES. 

ObatML  Mortgages — Title  of  Mortgagee. 

1.  Until  eondition  broken,  a  chattel  mortgage  does  not  transfer 
title  to  mortgaged  property,  but  is  merely  a  lien.  (Hart  ▼.  Oregon 
Laundry  Co.,  324.) 

Obattel  MortgageB— Acta  Oonititatiiig  Ckmyendon. 

2.  Wbere  an  automobile  mortgaged  to  plaintiff  was,  under  a  writ 
of  attachment,  levied  upon  according  to  Section  300,  L.  O.  L.,  by  de- 
fendant constable,  who  placed  a  lock  upon  it,  but  did  net  remove  same, 
and  the  attachment  was  afterwards  released  upon  payment  of  the 
debt,  the  act  of  the  constable  was  not  in  derogation  of  plaintiff's 
rights,  and  did  not  constitute  a  conversion.  (Hart  v.  Oregon  Laundry 
Co.,  324.) 

Obattel  Mortgages  —  OonTertlon  ot  CkNxis  —  Attadunent  —  Remedy  of 
Mortgagee. 

8.  YHiere  a  chattel  mortgage  provides  that  if  the  chattel  be  at- 
tached, the  note  shall  become  due  and  foreclosure  be  had  as  prescribed 
by  Section  7410,  L.  O.  L.,  the  mortgagee  is  restricted  to  foreclose  as 
provided  in  Section  7411,  L.  O.  L.,  and  in  case  of  attachment  secures 
no  alternative  right  to  sue  in  damages  as  for  a  conversion,  unless 
his  rights  are  impaired  or  destroyed  by  the  act  complained  of* 
(Hart  y.  Oregon  Laundry  Co.,  324.) 


See  Assignments,  1. 

Bee  Banks  and  Banking,  1-6. 


6ee  Mnnieipal  Corporations. 

0IT7  OHABTBBflw 
See  Charter  of  Cities. 

CLAIMS. 

Secorery  on  Testimony  Other  Than  Claimanta» 
Bee  Executors  and  Administrators,  2. 

Filing  of  Claims. 

See  Executors  and  Administrators,  S. 
See  Guardian  and  yjtiTd,  1. 

CLOXTD  ON  TITUL 

See  Ejectment,  1. 
See  Quieting  TiUe,  1« 
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OOLLT78IOK. 
See  DiYoreei  l,  8. 

C0MICC88I0NS. 

See  Prineipal  and  Agent,  3,  6. 

CONCLUSIONS 
See  Eyidence,  !• 
See  Pleading;  2. 

CONCLUSIVBNBSa 

See  Appeal  and  Error,  1. 
See  Judgment,  1-3. 
See  Publie  Lands,  S. 

CONDITIONAL  SALEa 
See  Sales,  1,  2,  4. 

CONSIDBSATION. 

See  Contracts,  10. 

Bee  Landlord  and  Tenant,  2. 

See  Vendor  and  Purchaser,  8* 

Moral  Consideration. 

See  Fraudulent  Conveyances,  5. 

CONSPISACT. 

See  Homicide,  L 

CONSTITUTIONAL  LAW. 

Constitutional  Law— Vested  Interests— Expectanciefl—Conting«nt  Be- 
malndera. 

1.  Contingent  remainders  being  mere  expectancies  are  subject  to 
legislative  control  prior  to  the  actual  vesting  of  the  interest. 
(Lee  V.  Albro,  211.) 

Constitutional  Law— Curative  Act»— Power  of  Leglslatare. 

2.  What  the  legislature  might  have  authorized  in  the  first  instance, 
it  can  ratify  afterwards,  so  long  as  no  vested  rights  have  intervened. 
(Mackenzie  v.  Douglas  County,  375.) 

See  Trusts,  8. 

CONSTITUTION  OF  OBEOON. 

Cited  and  Construed  in  this  Volume. 
See  Table  in  Front  of  this  Volume. 

CONSTBUCnON. 

See  Appeal  and  Error,  6,  13. 
See  Attorney  and  Client,  7. 
'    See  Bankruptcy,  2. 
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See  Contracts,  7«  * 

8e6  Evidence,  7. 

fiee  Landlord  and  Tenant,  1* 

See  Pleading,  3. 

Bee  Principal  and  Agent,  i. 

fiee  Statutes,  1,  2.  ^ 

Bee  WiUa,  2. 

Construing  Contract  Against  Maker. 
Bee  Contract,  4. 

Where  Complaint  and  Contract  Differ. 
See  Pleading,  8. 

Oonstmctlon  of  Charge  as  a  Wh6lei. 
Bee  Trial,  2. 

CONTBACT& 

COntraete    OuhataattUl  Compliaaioe. 

1.  Contractor  to  haul  some  thousands  of  eords  of  wood  substan- 
tially complied  with  his  contract  where  he  hauled  all  the  wood  except 
about  sixty-seven  and  one-half  cords.     (Johnson  ▼.  Meyers,  179.) 

Cootracts— Extension  of  Ttme. 

2.  Where  contractor  to  haul  wood  wrote  owners  asking  for  exten* 
sion  of  80  days'  time  in  which  to  complete  contract,  which  was 
granted,  there  was  no  new  contract,  but  merely  extension  of  time  in 
which  to  perform  original  contract.     (Johnson  y.  Meyers,  179.) 

Contracts— Modification.  , 

8.  In  an  action  on  a  modified  contract,  evidence  held  sufficient  to 
sustain  a  finding  that  the  original  contract  had  been  modified  as 
alleged.     (Camahan  Mfg.  Co.  y.  Beebe-Bowles  Co.,  302.) 

Contracts — Oonatmlng  Against  Maker. 

4.  Plaintiff,  which  is  an  expert  in  matters  of  contracts  like  the 
one  involved  and  prepared  the  contract  in  its  own  language,  should 
be  held  strictly  to  each  provision  and  if  there  is  any  vagueness  in  the 
contract,  it  should  be  construed  against  plaintiff  rather  than  in  its 
favor.     (Keeler  Bros.  y.  School  Dist.  No.  108,  316.) 

Contracts — ^Action— Pleading  and  Proof. 

5.  In  an  action  for  breach  of  contract,  wherein  defendant  pleaded 
a  general  denial,  the  burden  was  on  plaintiff  to  prove  the  agreement, 
and  defendant  would  then  have  a  right  to  show  that  it  was  without 
consideration.     (Wm.  Brown  &  Co.  y.  Duda,  402.) 

Contracts — ^Action  for  Breach — ^Necessity  of  Showing  Damages. 

6.  In  an  action  for  breach  of  contract  to  deliver  hops  sold,  plain- 
tiff could  not  recover  without  showing  damages  by  reason  of  defend- 
ant's failure  to  carry  out  the  contract.  (Wm.  Brown  ft  Co.  y.  Duda, 
402.) 

Contracts— Coofltroctlon-^DiTlslble  Contracts. 

7.  Whether  a  contract  is  entire  or  severable  is  a  question  of  inten- 
tion to  be  determined  from  the  language  used  and  the  subject  matter, 
(Hodson-Feenaughty  Co.  y.  Coast  Culvert  ft  Flume  Co.,  630.) 
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ObuU'Jicto   Katnn  of  ObligatUm. 

8.  A  "eontrmct"  it  an  agreement  between  two  or  more  partieo,  eom- 
petent  for  that  purpose,  upon  a  sufficient  eonsideration,  to  do  or  not 
to  do  a   particular  thing,   whieh  lawfully  may  be  done  or  omitted. 
(Feenaughty  y.  Beall,  654.) 

Oontractf— Not  to  Bngago  in  Business— Validity. 

9.  It  it  lawful  for  a  concern  selling  its  bnsineas  and  goodwill,  or 
for  an  individual  selling  his  interest  either  in  a  firm  or  corporation,  to 
agree  that  seller  will  not  engage  in  a  specified  business  and  wiU  re- 
f rain  for  a  specified  time  from  certain  things  financially  detrimental  to 
the  buyer.     (Feenaughty  ▼.  Beall,  654.) 

Ckmtracts^-Past  Consideration. 

10.  Plaintiffs  haying  irrevocably  agreed  to  buy  stock,  subsequent 
agreement  not  to  engage  in  competing  business  "in  consideration  of 
your  purchase  of  the  interests  of  ourselves  in  the  company"  was  not 
enforceable.     (Feenaughty  y.  Beall,  654.) 

See  Brokers,  1. 

See  Corporations,  1. 

See  Evidence,  2,  7,  10. 

See  Exchange  of  Property,  1. 

See  Mortgages,  6. 

See  Municipal  Corporations,  3« 

See  Principal  and  Agent,  3-5. 

See  Principal  and  Surety,  1-3. 

See  Specific  Performance,  1-3. 

See  Vendor  and  Purchaser,  1,  2,  4-6. 

Agreement  for  Oompensation. 

See  Attorney  and  Client,  6-8. 

Oonstmction  Wliere  Contract  and  Complaint  Dlffar. 
See  Pleading,  3. 

ooTsrrmamrr  bemaiiii>e& 

Bee  Constitutional  Law,  h 
See  Wills,  6,  6. 

CONTBIBnTOBT  NEGUaENCE. 

See  Master  and  Servant,  16. 
See  Negligence,  1. 

C0NVEB8I0N. 
Acts  Constitntlng  Conyersion. 
See  Chattel  Mortgages,  2,  3. 

Action  for  Conyersion  of  Bents  and  Profits  of  Und. 
See  Trespass,  3-5. 

C0BP0BATI0N8. 

Corporations — Sale    of    Bonds  —  Misrepresentation  —  Statement    of 
Opinion. 

1.  Statements  made  by  agent  of  corporation  in  sale  of  corporate 
bonds  as  to  value  of  real  estate  owned  by  the  corporation,  and  as  to 
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the  value  of  stoek  given  as  bonus  to  bond  purchasers,  were  mere 
expressions  of  opinion,  and  not  representations  of  fact.  (Brice  v. 
Mt.  Scott  Park  Cemetery  Corp.,  333.) 

OQrporatlons — Sale  of  Bonds — ^Bflsrepresentations — Sofllcieiicy  of  Evi- 
dence. 

2.  In  action  against  corporation  to  rescind  sale  of  corporate  bonds 
on  ground  of  misrepresentation,  evidence  held  insufficient  to  show  that 
agent  making  sale  so  misrepresented  the  safety  of  the  investment  as 
to  warrant  a  rescission  of  the  sale.  (Brice  v.  Mt.  Scott  Park  Ceme- 
tery Corp.,  333.) 

« 

Oorporation8— Bala  of  Bonda— Mlsrepresentatioii — Bofllcieney  of  Evi- 
dence. 

3.  Evidence  held  insufficient  to  show  that  agent  of  corporation,  in 
the  sale  of  bonds  of  the  corporation,  made  fraudulent  statements  as 
to  sinking  fund.     (Brice  v.  Mt.  Scott  Park  Cemetery  Corp.,  333.) 

OorporationB— Sale  of  Bonds— -Biisrepresentatlon—Batlllcatloii—Blglit 
to  Beaclnd. 

4.  Purchaser  of  bonds  on  misrepresentation  that  they  were  secured 
by  mortgage  on  the  corporation's  land,  and  that  such  land  was  not 
otherwise  encumbered,  who  accepted  interest  on  bonds  and  attended 
meetings  of  the  stockholders  for  four  years  after  notice  that  land 
was  mortgaged,  and  who  failed  to  immediately  rescind  sale  upon 
learning  that  bonds  were  not  secured  by  mortgage  thereon,  was  not 
entitled  to  rescind  the  sale.  (Brice  v.  Mt.  Scott  Park  Cemetery 
Corp.,  333.) 

Oozporatlon*— Action  Throngli  Agent — ^Antlioilty. 

5.  Corporations  have  power  to  appoint  agents  with  full  authority 
to  act,  and,  as  a  general  rule,  all  acts  within  power  of  corporation 
may  be  performed  by  agents  of  its  own  selection;  express  authority 
by  resolution  directing  officers  and  agents  to  represent  company  in 
execution  of  contracts  not  being  indispensable.  (Sherman,  Clay  ft 
Co.  V.  Bulfum  &  Pendleton,  352.) 

Corporations — Ostensible  Anthorlty — ^Agent  for  Corporation. 

6.  Person  who  knows  that  agent  of  corporation  habitually  trans- 
acts certain  kinds  of  business  for  corporation  under  circumstances 
necessarily  showing  knowledge  on  part  of  those  charged  with  conduct 
of  corporate  business  has  right  to  assume  that  agent  is  acting  with 
authority.     (Sherman,  Clay  &  Co.  v.  Buffum  &  Pendleton,  352.) 

Corporati(«s — Ostensible  Authority  of  Agent. 

7.  When  in  usual  course  of  business  of  corporation  an  officer  has 
been  allowed  to  manage  its  affairs,  his  authority  may  be  implied  from 
manner  in  which  he  has  been  permitted  by  directors  to  transact 
business  of  company.  (Sherman,  Clay  &  Co.  v.  Buffum  &  Pendleton, 
352.) 

Corporations— Agent  for  Corporation — Ostensible  Authority. 

8.  General  principle  that  persons  dealing  with  corporate  officers 
and  agents  are  bound  to  take  notice  of  extent  of  their  authority  must 
be  considered  in  connection  with  rale  that  company  is  bound  by  acts 
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of  its  offieen  and  agents  witMn  apparent  scope  of  th^  anthority. 
(Sherman,  Clay  ft  Co.  y.  Buffum  ft  Pendleton,  35&) 

CorporatlonB— Antboilty  of  (}eneral  Manager. 

0.  Corporation  is  bound  by  acts  of  its  general  manager  within  ap- 
parent scope  of  bis  authority.  (Sherman,  Clay  ft  Co.  ▼.  Buffum  ft 
Pendleton,  352.) 

Corporations— Anthorlty  of  Oeneral  Managei^-PrMamptton. 

10.  There  is  presumption  that  general  manager  of  plaintiff  corpora- 
tion suing  for  balance  of  rent  had  authority  to  make  contract  reduc- 
ing rent,  which  testimony  tended  to  show  he  did  make.  (Shermaii, 
Clay  ft  Co.  y.  Buffum  ft  Pendleton,  352.) 

Corporatlona— Contract  of  Stockbolder— Liability  of  Oorporatton. 

11.  If  one  operating  for  himself  makes  a  covenant  in  his  own  name, 
not  to  compete  with  his  succeseors,  it  does  not  bind  the  corporation  of 
which  he  is  a  stockholder.     (Feenaughty  v.  Beall,  654.) 

COST& 

Costs— <!fo8t  Bill— -Tlma  of  FlUng. 

1.  That  cost  bill,  previously  served,  was  filed  before  judgment  was 
entered,  does  not  prevent  it  being  the  basis  for  judgment  for  costs 
and  disbursements.     (Siuslaw  Timber  Co.  v.  Bussell,  6.) 

Oosls    Offer  of  Judgment— Interest  on  Offer. 

2.  In  fixing  liability  for  costs  under  Section  632,  L.  O.  L.,  where 
offer  of  judgment  has  been  made,  interest  should  not  be  added  to  the 
amount  of  the  offer  between  its  date  and  the  date  of  judgment,  the 
proper  rule  being  to  measure  the  offer  and  the  judgment  as  of  the  date 
when  the  offer  was  made.     (Sanborn-Cuttlng  Co.  y.  Butler,  610.) 

Costs — Offer  of  Judgment— Interest 

3.  Where  defendant  made  an  offer  of  judgment  for  $126  and  judg- 
ment was  for  $126.70,  plaintiff  is  entitled  to  costs  under  Section  532, 
li.  O.  L.,  where  it  does  not  appear  what  part  of  the  judgment 
for  interest.     (Sanbom-Cutting  Co.  v.  Butler,  619.) 


See  Appeal  and  Error,  14. 
See  Pleading,  6. 

OOUKTIES. 

Oonnties— Compensation  of  Accountants — Statate— ^Mandatory  Pretri- 
slons — ''Anthorlsed  and  Empowered." 

1.  The  words  "authorized  and  empowered,"  used  in  Laws  of  1917, 
page  481,  providing  that  every  county  whose  books  and  accounts 
were  audited  under  Laws  of  1913,  page  $45,  and  which  have  not  paid 
accountants  making  audit,  is  authorized  and  empowered  to  compen- 
sate accountants,  are  mandatory  and  not  permissive.  (Berridge  v. 
Nickell,  51.) 

Counties— Payment  for  Services  Bendered — ^Powers  of  Legislatiire. 

2.  The  legislature  had  .the  power  to  pass  Laws  of  1917,  chapter 
252,  a  curative  act,  authorizing  every  county  the  official  books  of 
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which  were  audited,  under  Laws  of  1913,  Chapter  286,  by  aceotintanti 
at  request  of  insurance  commissioner  to  pay  accountants  for  their 
•ervices,  although  their  claim  had  been  rejected  by  the  county  com- 
missioners when  presented  under  chapter  286.  (Mackenzie  t.  Douglas 
County,  375.) 

Oonntlea— •*Ooimty.» 

3.  A  "county"  is  not  an  independent  goyemmental  entity,  but  a 
qwui  corporation  created  by  legislative  fiat  for  governmental  pur- 
poses, and  subject  to  the  legislative  will  in  all  matters  not  prohibited 
by  some  eonstitutioAal  restriction.  (Mackenzie  v.  Douglas  County, 
375.) 

Oounties—Appropxlatloiia— Power  of  Ziegislatiire. 

4.  As  the  legislature  may  appropriate  money  to  pay  for  services 
rendered  in  good  faith,  where  there  has  been  no  contract  whatever 
it  may  authorize  one  of  its  governmental  agencies,  such  as  a  county, 
to  do  the  same  thing.     (Mackenzie  v.  Douglas  County,  375.) 

COUJITV  OOUBTB. 
See  Courta,  !• 
Bee  Executors  and  Administrators,  3. 

COUNTT  BOADSL 
See  Highways* 

OOTTBTS. 

Courts— Jtiiiadlctloii—Ooiuity  Oourte— Beai  Property. 

1.  The  County  Court  had  no  jurisdiction  to  hear  and  determine 
the  title  to  real  property.     (Chapman  v.  Hood  River  County,  92.) 

Juriadlctioii  as  Between  State  and  Federal  Courts. 
See  Criminal  Law,  5. 

OBOnNAL  LAW. 

Ortminal  Law— Change  of  Venue^PreJndlce. 

1.  In  a  prosecution  for  murder  of  a  Chinaman  by  other  CSkinamen. 
held,  under  the  evidence,  that  it  was  not  error  to  refuse  a  change  d 
venue  on  the  ground  of  prejudice.     (State  v.  Chin  Piug,  593.) 

Criminal  Law-^odefendaat  as  Witness— Effect  of  Separate  Trial. 

2.  Section  1531,  L.  O.  L.,  requiring  the  discharge  of  a  defendant 
jointly  indicted  with  another  in  order  to  be  made  a  competent  wit- 
ness, requires  that  where  several  joint  defendants  are  on  trial  at  the 
same  time,  and  the  state  has  not  produced  sufficient  evidence  to  put 
any  one  of  them  on  his  defense,  such  codef endant  shall  be  discharged, 
except  where  each  of  the  codefendants  has  been  granted  a  separate 
trial.     (State  v.  Chin  Ping,  593.) 

Criminal  Law— Harmless  Error-^Instraction. 

3.  An  instruction  that  flight  and  concealment  might  be  taken  into 
consideration  on  the  question  of  guilt  while  erroneous  was  harmless, 
in  view  of  other  evidence^  showing  defendant's  guilt.  (State  v.  Chin 
Ping,  693.) 
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Oilmliial  Law— DemooMraitiTe  Bvldflnce— BewlTW. 

4.  In  a  prosecution  for  murder,  an  empty  revolyer  found  near  de- 
fendant's plac«  of  concealment  carryini^  bullete  of  the  same  ealiber 
as  those  found  in  the  body  of  deceased  was  admissible  in  evidence. 
(State  V.   Chin  Ping,  593.) 

OHminal  Law— Jnriadlction— State  and  Federal  Oonrti. 

5.  That  a  murder  is  committed  on  a  sidewalk  in  front  of  a  build- 
ing used  by  th«  United  States  government  for  a  ^oatoffice  and  land 
office  does  not  deprive  the  state  courts  of  jurisdiction,  the  United 
States  not  having  exclusive  jurisdiction  over  adjacent  streets. 
(State  V.  Chin  Ping,  593.) 

Oximlnal  Law— Instractlona— FUglit. 

6.  In  a  prosecution  for  homicide,  instructions  that  flight  and  eon- 
eealment  could  be  considered  on  the  question  of  guilt,  but  that  flight 
of  itself  was  not  sufficient  evidence  of  guilt,  etc.,  held  correct  when 
considered  together.     (State  v.  Chin  Borkey,  606.) 

Orlmlnal  Law— Inetnictloiia—ETideaoe— Flight  and  Ooncealment. 

7.  An  instruction  to  consider  evidence  of  defendant's  flight  and 
concealment  immediately  after  the  murder,  as  bearing  on  the  question 
of  guilt,  held  correct  when  construed  with  a  later  instruction  that 
flight  and  concealment  were  not  alone  sufficient  to  establish  guilt. 
(State  V.  Ching  Lem,  611.) 

oBOPa 

Orope — Penionaltj' — Beraraiioe. 

1.  When  a   growing   crop,  whether   frvettu   indurtrialei  or  frvetui 
naturaleSf  is  severed  from  the  realty,  it  becomes  personalty.     (Smith 
V.   Howell,  279.) 

Crope— Hay. 

2.  Hay  harvested  by  foreclosure  purchaser  in  possession  pending 
redemption,  placed  in  stacks,  and  surrounded  by  fence  before  redemp- 
tion is  personal  property.     (Smith  v.  Howell,  279.) 

See  Mortgages,  1,  2. 

0BOSS-BILL. 

See  Ejectment,  1. 

OBOSa-EZAlONATIOK. 

See  Witnesses,  1,  2. 

OUBATiVJB  ACT, 

See  Constitutional  Law,  2. 

CfUBTODT  OF  OHILDBBN. 

See  Divorce,  4,  6. 

OUSTOIC 

See  Master  and  Servant,  1,  2. 
Onstoxxui  and  trsage^— ''Custom"— tTnifonnity. 

1.  One  of  the  essential  requiremente  of  a  custom,  meaning  a  prae» 
tice  so  uniform  as  to  become  a  law,  is  that  it  shall  be  invariably  tke 
practice.     (Lawrence  v.  Portland  By.  L.  ft  P.  Co.,  559.) 
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BAHAOB8. 

Sm  Fmnd,  1. 
See  TreBpasfl,  1. 

Vacessity  for  Showing  Damages. 

See  Contraets,  6. 

DBOIABATIONS, 
See  ETidenee,  8. 


Conveyance  Pending  Litigation. 

See  Fraudulent  Conveyances,  1-5. 

Effect  If  Deed  by  Member  to  the  Firm. 
See  Partnership,   3. 

Void  Quitclaim  Deed  a  CXlond  on  Title. 
See  Quieting  Title,  1. 

DEMONSTRATIVE  BVIDENOB. 

See  Criminal  Law,  4. 


See  Pleading,  4. 

See  Waters  and  Watercourses,  6,  7. 

DBPABTUBB. 

See  Pleading,  7. 

DEFOSrrOB. 

See  Banks  and  Banking,  2. 

DBSEBTION. 
See  Divorce,  1-^. 

DISOBETION  OF  00X7BT. 
T6  Grant  Rehearing. 

See  Appeal  and  Error,  8. 

DISTBIBX7TI0K. 
Of  O^rpofl  of  TRurt  Estate  as  In  Oftse  of  Intesta^. 
See  Wills,  5. 

DITOHE0. 

See  Waters  and  Watercourses,  11. 

DIVOBOE. 
Divorce— Desertion — ^Evidence— Collusion. 

1.    Where   wife   was  determined   to  permanently   leave  husband, 
the  fact  that  husband,  after  using  reasonable  remonstrance  and  en- 
^  91  Or.— 47 
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deavoring  to  perBuade  her  not  to  leave  him,  snccambed  to  the  in- 
evitable and  allowed  her  to  go  without  creating  a  useless  scene,  does 
not  show  his  consent  to  the  separation.     (Nnnn  y.  Nnnn,  S94.) 

Divorce — Desertion — Consent. 

2.  Where  wife  left  her  husband  with  intention  of  not  returning, 
contrary  to  his  remonstrancei  and  it  was  reasonably  certain  that  no 
persuasion  could  have  prevented  her,  that  the  husband  helped  her 
with  her  trunks  to  the  station  when  he  found  she  was  determined 
to  go  did  not  imply  his  consent  to  the  separation;  the  act  being  bat 
good  manners  on  his  part.     (Nunn  y.  Nunn,  384.) 

Divorce— Desertion-— Detention-— OoUuBlon. 

8.  A  husband  is  not  required  to  use  physical  force  to  detain  wife, 
or  "to  protest  to  the  iron  heavens  against  her  going,"  in  order  that 
the  separation  may  not  be  deemed  collusive.     (Nunn  v.  Nunn,  384.) 

Divorce — Custody  of  Children— Modification  of  Decree. 

4.  Under  Section  514,  L.  O.  L.,  the  court  could,  at  any  time  subse- 
quent to  decree  of  divorce  in  favor  of  plaintiff  wife,  on  proper  notice 
to  defendant,  modify  decree  so  as  to  require  defendant  to  contribute 
to  support  of  minor  children,  custody  and  care  of  whom  had  been 
awarded  to  plaintiif,  the  duty  to  care  for  and  educate  children  not 
being  affected  by  the  divorce.     (Mack  v.  Mack,  514.) 

Divorce — ^Provision  for  Sapport.  of  Minor  Children — ^Duration. 

5.  Provision  for  nurture  and  education  of  a  minor  child  should 
cease  to  be  effective  when  the  child  reaches  the  age  of  majority, 
the  child  then  being  no  longer  a  ward  of  the  court.  (Mack  v.  Mack, 
514.) 

DBAXNAOB. 

8ee  Wateri  and  Watercourses,  11. 

EJECTMENT. 

Ejectment— CfroBS-blU — Cloud  on  Title— Title  laj  Adverse  Poflseasloo. 

1.  Where  grantor  intended  to  convey  strip  of  land  wkich,  through 
oversight  of  scrivener,  was  not  described  in  deed,  and  grantor  subse- 
quently quitclaimed  such  strip  to  third  party^  who  brought  ejectment 
action  against  grantee  in  prior  deed,  equity  had  jurisdiction  of 
grantee's  cross-bill  to  correct  mistake  in  prior  deed  and  to  remove 
cloud  from  his  title  created  by  quitclaim  deed,  and  to  enjoin  ejectisent 
action  though  grantor  originally  obtained  title  to  land  by  adverse 
possession.     (Pubols  v.  Jacobsen,  266.) 

ELECTION  OF  BEMBDIE8. 

Bee  Trespass,  2. 

EBCBLOYSBS'  ZJABHITT  ACT. 

Bee  Master  and  Servant,  16. 

EQUITY. 

Sguity— Equity  Juriadictionr-Eecavery  of  Personal  Property. 

1.  Ordinarily  a  suit  in  equity  for  the  recovery  of  personal  property 
does  not  lie.     (Smith  v.  Howell,  279.) 
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Oondnsiyenegi  of  Decree. 
See  Judgment,  1-d. 

ESTOPPEL. 

Estoppel— Fraud— Innocent  Partieft— Party  Making  Frand  Possible. 

1.  Where  plaintiffs  held  one  out  as  their  agent  for  payment  of 
taxes,  and  the  agent  delivered  plaintiffs'  checks,  together  with  his  own 
worthless  check,  to  the  sheriff,  who  returned  to  agent  the  money  re- 
eeived  thereon  and  recovered  his  receipt,  the  innocent  plaintiffs,  and 
not  the  innocent  sheriff,  must  bear  the  consequences  of  the  fraud  they 
put  the  agent  in  position  to  perpetrate.  (Bridges  v.  Hurlburt^  262.) 
See  fiisurancei  4. 

EVIDENOE. 
Evidence — Oonclusions. 

1.  In  action  for  false  imprisonment  by  one  adjudged  insane  and  con- 
fined in  asylum,  against  physician  examining  her,  testimony  by  plaintiff 
that  defendant  asked  her  no  questions  in  examination  which  "tended 
to  an  examination  of  her  mental  condition"  was  only  a  conclusion  of 
witness.     (Springer  t.  Steiner,  100.) 

ETldence—Declaratlons — ^IietterB  Occasioned  by  Contract. 

2.  In  action  by  contractor  to  haul  wood,  for  damages  through  hav- 
ing been  misled  as  to  character  and  condition  of  defendants'  flume, 
place  where  wood  was  to  be  measured,  etc.,  letters  from  plaintiff  to 
defendants,  occasioned  by  transaction,  and  pertaining  to  execution 
and  performance  of  contract,  held  admissible  as  declarations  and  con- 
versations between  parties,  and  not  inadmissible  as  self-serving 
declarations.     (Johnson  v.  Meyers,  179.) 

Evidence— Admission— Absence  of  Showing  of  Authority. 

3.  In  action  for  work,  labor  and  services  in  defendant's  store,  de- 
fendant's testimony  that  third  person  told  him  in  plaintiff's  absence 
that  latter,  or  one  of  the  boys,  would  have  to  stay  in  store  to  look 
after  interests  of  third  person's  company  until  sale  to  defendant  was 
consummated,  held  properly  stricken,  in  absence  of  showing  of  au- 
thority in  third  person  thus  to  bind  plaintiff.  (Johnston  v.  Fitzhugh, 
247.) 

Evidence — Telephone  OonTersatlon. 

4.  In  action  for  work,  labor  and  services  rendered  defendant  pur- 
chaser of  store,  witness  could  detail  plaintiff's  part  of  a  telephone 
conversation  between  plaintiff  and  defendant,  conversation  not  being 
inadmissible  because  witness  could  not  give  whole.  (Johnston  ▼. 
Pitzhugh,  247.) 

Evidence — Oral  Modification  of  Lease. 

5.  In  action  for  balance  of  rental  due  under  sublease,  it  was  com- 
petent for  lessee  to  show  that  lessor,  for  sufficient  consideration,  by 
oral  agreement,  reduced  rental  for  remainder  of  term,  not  exceeding 
one  year.     (Sherman,  Clay  &  Co.  v.  Buffum  &  Pendleton,  352.) 

Evidence— Judicial  Notice — ^Equipment. 

6.  The  court  cannot  take  judicial  notice  of  what  the  term  "equip- 
ment" includes  as  used  in  a  contract  for  sale  of  theater  equipment. 
(Bligh  V.  Lafler,  388.) 
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Evidence— OonBtracaon  of  Ctontract— Meaning  of  Word. 

7.  It  was  competent  for  parties  to  a  contract  for  sale  of  theater 
equipment  to  show  the  sitaation  existing  at  time  of  contract  and  to 
produce  evidence  not  to  contradict  the  contract,  but  to  aid  in  inter- 
preting the  term  "equipment"  in  an  action  to  recover  agreed  payments. 
(Bligh   ▼.   Lafler,   388.) 

Evidence — Opinion  Evidence — Special  Knowledge — ^Valne. 

8.  Where  plaintiff  testified  that  he  was  familiar  with  a  warehouse 
building,  knew  its  approximate  size,  had  a  similar  warehouse  built 
at  about  the  same  time,  and  as  a  banker  had  observed  the  volume  of 
business  passing  through  it,  he  was  qualified  to  give  an  opinion  as 
to  its  value  and  the  value  of  its  use.  (Burdick  v.  Tum-a-Lum  Lum- 
ber Co.,  417.) 

Evidence— Complete  Contract— Varying  by  Parol. 

9.  Contract  for  sale  of  stock,  opening  with  statement,  made  by 
seller  and  accepted  by  plaintiffs,  'This  confirms  our  verbal  agreement, 
which  we  now  understand  as  follows,"  held  to  evidence  a  completed 
transaction,  which  could  not  be  varied  by  parol,  in  view  of  Section 
713,  L.  O.  L.     (Feenaughty  v.  Beall,  654.) 

Evidence — Actions  to  Foreclose  Land  Contract — ^Pleading  and  Proof. 

10.  Since  uiider  Section  713,  L.  O.  L.,  a  written  agreement  will  be 
considered  to  contain  all  the  terms  agreed  on  and  evidence  of  other 
terms  is  inadmissible,  except  where  a  mistake  in  writing  is  put  in 
issue  by  the  pleadings,  in  a  suit  to  strictly  foreclose  a  land  contract, 
a  defense  that  a  strip  of  land  was  not  included  in  the  contract  as 
supposed  by  defendants  could  not  be  considered  when  not  pleaded. 
(Hawkins  v.  Bodgers,  483.) 

See  Animals,   3. 

See  Appeal  and  Error,  8,  9,  12,  15,  19. 
See  Corporations,  2,  3. 
.See  Criminal  Law,  4,  7. 
See  Divorce,  1. 
See  False  Imprisonment,  1,  2. 
See  Homicide,   2. 
See  Intoxicating  Liquors,  2. 
See  Larceny,   1. 
See  Master  and  Servant,  1. 
See  Municipal  Corporations,  2. 
See  Schools  and  School  Districts,  8* 
See  Trespass,  3-5. 
See  Trials,  1. 
See  Trusts,  1. 

See  Vendor  and  Purchaser,  4. 
See  Wills,   1,  4. 

Bzclnsion  of  Evidence,  When  Harmless  Error. 
See  Appeal  and  Error,  12. 

EXGEPTIOKS. 
See  Appeal  and  Error,  5,  6* 
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EXOHAKOB  07  PBOTEBTT. 

Bxcbaoge  of  Property— Time  for  Perf omumee. 

1.  ^here  contract  for  exchange  provided  that  time  ahould  be  of 
the  esaence  of  the  contract,  contention  that  conrt  failed  to  do  equity 
in  not  permitting  defendant  ample  time -to  work  out  terms  of  contract 
cannot  be  austained;  many  extensions  of  time  having  been  granted 
by  plaintiff.     (O'Donnell  v.  Lebb,  1.) 

EXBCUTOBS  AND  ADMINI8TBAT0B8. 

BxocQtQrs  and  Adndnlstraton— Actfon  Against  Szocatriz  of  Agent — 
Borden  of  Proof. 

1.  In  action  against  executrix,  after  rejection  of  claim,  to  recover 
money  collected  by  decedent  as  agent  for  plaintiff,  where  proof  is 
conclusive  deceased  did  collect  as  agent,  burden  of  proof  shifts,  and 
it  devolves  on  executrix  to  allege  and  prove  deceased  accounted  for 
all  moneys  received  as  agent.     (Godfrey  v.  Howes,  98.) 

Bxecutort  and  AdmlnlBtratozs — Olalnui— Becoyery  on  Testimony  Other 
Than  CUimant'e. 

2.  Where  fact  that  defendant  executrix's  decedent  made  collec- 
tions for  plaintiff  as  her  agent  was  established  hj  strong  independent 
evidence  other  than  plaintiff's,  including  decedent's  own  signature 
and  receipts  for  money  as  plaintiff's  agent,  plaintiff  could  recover 
from  executrix  for  collections  unaccounted  for,  despite  Section  1241, 
L.  O.  L.,  though  plaintiff's  claim  had  been  rejected  by  executrix. 
(Godfrey  v.  Howes,  98.) 

EzecQtors  and  Administrators— WUle — Oregon— County  Oonrt^-Joris- 
dlctlon. 

8.  A  court  having  power  to  control  executors  and  settle  their 
accounts  has  implied  power  to  construe  wills,  at  least  so  far  as  they 
dispose  of  personalty,  and  hence  a  County  Court  has  jurisdiction  of  a 
petition  to  declare  a  will  void  and  to  remove  executors.  (McGinnis 
V.  Condron,  407.) 

Ezecntors  and  Administratori — ^BemoTsl — Grounds. 

4.  Where  testator's  will  devised  and  bequeathed  property  to  execu- 
tors in  trusty  and  the  executors  were  directed  to  maintain  and  sup- 
port the  testator's  minor  children,  and  under  certain  conditions  to 
remove  them  from  the  custody  of  their  mother,  held,  that  a  petition 
seeking  removal  of  the  executors  was  properly  denied,  the  will  being 
valid,  and  it  not  appearing  that  they  had  failed  in  their  duties,  or 
were  attempting  unlawfully  to  interfere  with  the  mother's  custody. 
(McGinnis  v.  Condron,  407.) 

Ezecntors    and    Administrators — Filing  of    Olaini — AbatemAnt  of 
Action. 

5.  In  view  of  Section  38,  L.  O.  L.,  providing  that  no  action  shall 
abate  by  the  death  of  a  party  where  cause  of  action  survives,  mort- 
gagee's failure  to  present  claim  against  estate  of  mortgagor's  gran- 
tee, who  assumed  mortgage,  is  no  defense  in  mortgagee's  action 
against  grantee's  executors,  where  action  had  been  commenced  at 
time  of  grantee's  death.    (The  Home  v.  Selling,  428.) 
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BZPBOTANOIES. 
See  ConBtitntionftl  Law,  1. 


FALSB  TNSFBJBOTSnSElSlT. 

Falia  ImprlBOiuiieiit — Siifflci«iic]r  of  ETidenee. 

1.  In  action  for  false  imprisonment  by  one  who  was  confined  hi 
insane  asylum,  evidence  held  insufficient  to  show  that  one  defendant  had 
anything  to  do  with  wrongful  incarceration.  (Springer  y.  Steiner, 
100.) 

False  Imiirisoiiment — Sufficiency  of  ETldence. 

2.  In  an  action  for  false  imprisonment  by  one  who  was  confined  in 
insane  asylum,  evidence  held  insufficient  to  show  that  the  defendant 
physician  who  examined  her  was  cause  of  confinement.  (Springer 
▼.  Steiner,  100.) 

FalM  ImprlBonment — ^Burden  of  Proof. 

3.  In  action  against  examining  physician  for  false  imprisonment  by 
one  adjudged  insane  and  confined  in  an  asylum,  burden  was  upon  plain- 
tiff to  show,  either  that  physician  made  no  examination  as  to  her  condi- 
tion, or  that  certificate  was  maliciously  false.  (Springer  t.  Steiner, 
100.) 

False  Imprisonment— Oonflnement  In  Insane  Asylun— Negligence  of 
Kxamlning  Pltysiciaa. 

4.  A  physician  is  not  liable  for  false  imprisonment  by  reason  of 
negligence  in  examining  one  in  a  proceeding  under  Laws  of  1913,  page 
680,  Section  3,  relating  to  confinement  of  insane  persons,  so  long  as,  in 
issuing  certificate  of  insanity,  he  acts  in  good  faith  and  without  malice. 
(Springer  t.  Steiner,  100.) 

FEUX>W-SEBVAMT. 

See  Master  and  Servant,  9,  12,  18,  16. 

Aeqtdeflcenee  in  as  Boundary  Linei 
See  Boundaries,  1. 


Fenle»—Ucense— Landings— Bncnmbrance  on  Land. 

1.  A  license  to  operate  a  ferry  across  a  river  under  Sections  6489, 
6491,  L.  0.  L.,  without  designating  the  property  to  be  used  for  land- 
ing, could  not  become  an  encumbrance  upon  property  of  a  third  party. 
(Chapman  v.  Hood  Biver  County,  92.) 

FINDHraS 

See  Appeal  and  Error,  1,  11. 

See  Municipal  Corporations,  9,  10. 

See  Trial,  3,  9,  11,  12.  ' 
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FZBB  IKSUBAKOa 

See  Inavraiiee,  ff-10. 

TUaHT. 
Zb8trnctlon8  as  to  Fllgbt. 

See  Criminal  Law,  6. 

X&strncttoii  as  to  Flight  and  Concealment. 
See  Crixnin&l  Law,  7. 

FOBBQLOSUBB. 
Bee  Aecoimt,  8. 
Bee  Mortgages,  1,  8. 
See  Vendor  end  Purcliaser,  0. 

Suit  to  Foreclose  Land  Contract. 
See  Evidence,  9. 

Suit  to  Foreclose  Lien. 

See  Waters  and  Waterconrses,  9. 

m 
I  • 

FBAUD. 

Frand— Damages— Lett  Pxoflts. 

1.  In  action  for  fraud  inducing  plaintiff  to  contract  with  de- 
fendants, plaintiff  was  not  entitled  to  recover  profit  he  would  have 
made  on  contract,  if  representations  of  defendants  had  been  true. 
(Johnson  v.  Meyers,  179.) 

Frand— Pnrchase-money  Note— Deceit  in  Procuring  Szecution— Jury 
Question. 

2.  In  action  by  makers  of  note  against  payees  for  damages  for 
recovery  of  judgment  against  makers  by  assignee  of  note,  whether 
makers'  signatures  to  note  were  procured  by  slipping  note  under 
contract  of  warranty,  leading  makers  to  believe  that  contract  was 
being  signed,  held  for  the  jury.     (Catching  y.  Buby,  506.) 

Fraud— Execution  of  Koto— Instruction. 

3.  In  makers'  Action  against  payees  for  damages  for  judgment 
recovered  against  makers  by  assignee  of  note,  on  the  ground  that 
signatures  to  note  had  been  secured  by  deceit  and  trickery,  an  in- 
struction that  makers  were  required  to  properly  rescind  transaction 
upon  discovery  of  fraud,  and  upon  failure  to  so  do  a£&rmed  contract, 
held  proper  under  the  eiddenee.     (Catching  v.  Buby,  506.) 

See  Insurance,  5-10. 

Party  Making  Fraud  Possible. 
See  Estoppel,  1. 

FRAUDS^  STATUTE  OF. 
Bee  Statute  of  Frauds. 
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FBAUDUXBNT  00NVETAN0B8. 

Fraudnlent  0«mTey»ac«»— Oonyeyaace  Poidiiig  JAtLg$itUm—'BM&i  to 
Creditor. 

1.  Where  son,  after  actions  had  been  brought  against  him  and  his 
father  for  death  resulting  from  collision  between  his  father's  automo- 
bile, which  the  son  was  driving,  and  another  car,  conveyed  land  to 
his  father,  without  fraudulent  intent,  to  reimburse  his  father  for 
repairs  to  his  car  caused  by  the  collision,  and  to  provide  for  expense 
of  employing  attorneys  and  defending  actions  brought,  it  was  proper, 
the  transaction  being  bona  fide,  but  the  consideration  inadequate,  to 
treat  the  conveyance  as  a  mortgage,  and  permit  the  property  to  be 
sold  and  the  proceeds  applied,  first,  upon  the  amount  due  from  the  son 
to  the  father,  and,  second,  upon  the  judgment  in  the  death  action  and 
the  costs  and  disbursements  in.  suit  to  set  the  conveyance  stside. 
(Matlock  V.  Aim,  709.) 

Fraudulent  Oonyqraaces— Conyeyaooe  Pending  Litigation. 

2.  In  such  case,  the  proceeds  were  properly  applied  to  paying  the 
father  an  amount  expended  for  repairs  of  the  automobile,  and  a  fur- 
ther sum  for  depreciation  thereof.     (Matlock  v.  Aim,  709.) 

FraudnlMLt  Oonyoyancea— OonTeyaaee  Pending  Utigation— nAttomey^ 


8.  In  such  case,  the  father  was  also  entitled  to  have  paid  him  from 
the  proceeds  the  attorney's  fees  and  expenses  paid  out  for  hia  ion's 
benefit  in  the  actions  at  law.     (Matlock  v.  Aim,  709.) 

Fraudulent  Oonveyancei    Bngpiciona  dxenmstancea. 

4.  When  a  deed  is  sought  to  be  set  aside  as  voluntary  and  fraudu- 
lent against  creditors,  and  there  is  not  sufficient  evidence  of  fraud  to 
induce  the  court  to  avoid  it  absolutely;  but  there  are  suspicious  cir- 
cumstances as  to  the  adequacy  of  consideration  and  fairness  of  the 
transaction,  the  court  will  not  set  aside  the  conveyance  altogether,  but 
permit  it  to  stand  for  the  sum  already  paid.     (Matlock  t.  Aim,  709.) 

Ftandulent  CtonToyanees— Moral  OonoldsratioiL 

5.  Where  son,  after  actions  had  been  brought  against  him  and  his 
father  for  death  resulting  from  collision  between  his  father's  automo- 
bile, which  the  son  was  driving,  and  another  car,  conveyed  land  to  his 
father,  to  secure  him  against  expenses  of  his  own  as  well  as  the  son's 
litigation  resulting  from  the  accident,  the  father  was  not  entitled  to 
be  reimbursed  from  the  proceeds  of  such  property  for  the  attorney's 
fees  and  expenses  paid  in  the  actions  on  his  own  account,  since,  if 
there  was  any  obligation  on  the  part  of  the  son  to  reimburse  his 
father  for  these  sums,  it  was,  at  best,  only  a  moral  obligation. 
Matlock  V.  Aim,  709.) 


OABNISHBCEIIT. 


See  Insurance,  8. 


GOODWnjfc 


See  Contracts,  9. 
See  Corporations,  11. 
See  Injunction,  3. 
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QUABDIAN  AND  WABD. 

Qpardlaa  and  Ward— Filing  of  Claim— Necessity. 

1.  Where  guardian  was  appointed  for  grantee  who  had  assnmed 
grantor's  mortgage,  mortgagee,  to  recover  on  mortgage  against  gran- 
tee, was  not  required  to  present  claim  to  guardian,  and  could  prop- 
erly bring  action  directly  against  ward,  who  was  required  to  appear 
by  guardian.     (The  Home  y.  Selling,  428.) 

HABMUSSS  EBBOB. 

See  Appeal  and  Error,  7,  10,  12,  15,  19, 
See  Criminal  Law,  3. 


Wben  Severed  from  Bealty  Becomes  Personal  Property, 
See  Crops,  l,  2. 

HJOHWATS. 

Hli^ways  —  Proceedings  to  Establisli  County  Bead  —  Notice  —  Sum. 
dency. 

1.  Where  petition  for  county  road,  irrespeetive  of  name  of  S.,  who 
made  a£&davit  as  to  qualification  of  petitioners  and  signed  petition, 
was  subscribed  by  more  names  than  required  by  Section  6279,  L.  O.  L., 
it,  when  accompanied  by  proof  that  notices  signed  by  such  freeholders 
had  been  posted  as  required  by  Section  6280,  conferred  jurisdiction 
on  the  County  Court  to  proceed  notwithstanding  that  S.  did  not  sign 
notices.     (Giesy  y.  Marion  County,  4^0.) 

mghway»— Petitioners. 

2.  It  is  the  duty  of  the  County  Court  upon  the  presentation  of 
petition  for  a  county  road  to  ascertain  if  the  same  is  signed  by  the 
requisite  number  of  qualified  petitioners,  and,  although  a  name  may 
be  rejected  if  a  su£&cient  number  of  names  of  qualified  petitioners 
remain  on  the  petition,  the  presence  of  rejected  name  will  not  inyaU- 
date  the  petition.     (Giesy  y.  Marion  County,  450.) 

Higbways— Establishment — Betnm  to  Writ  of  Bevlew— Validity. 

3.  On  writ  of  reyiew  to  test  establishment  of  a  county  road,  re- 
yiew  is  on  the  record  disclosed  by  the  return  to  the  writ,  and  the 
return,  when  duly  made,  will  be  taken  as  yerity.  (Giesy  y.  Marion 
County,  450.) 

Hij^ways— Establishment — ^Notice. 

4.  The  fact  that,  according  to  one  date  in  afBdayit  of  posting  of 
one  of  notices  for  county  road,  a  clerical  error,  such  notice  might 
haye  remained  posted  for  30  days  longer  than  required,  would  not 
detract  from  the  proof  or  finding  of  County  Court  to  effect  that 
notice  was  posted  continuously  for  30  days  prior  to  presentation  of 
petition  fdr  road.     (Giesy  y.  Marion  County,  450.) 

Highways — Statute — ^BepeaL 

5.  Laws  of  1913,  page  697,  proyiding  that  County  Court,  after 
filing  of  report  of  surveyor  or  viewers  of  road,  shall  fix  a  time  for 
hearing  report  and  cause  notice  to  be  given  owners  of  lands  to  be 
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taken  for    sach  road,    Tms    repealed  bj    Laws  of  1917,  page  589. 
(Oiesy  T.  Marion  County,  450.) 

Hlgbways— Establishment— -DlsmlBSing  Writ  of  Beview. 

6.  Wliere  record  does  not  disclose  that  County  Court  exercised  ita 
functions  erroneously  or  exceeded  its  jurisdiction  to  the  injury  of 
any  substantial  right  of  the  plaintiff  in  ordering  establishment  of 
county  road  in  question,  judgment  dismissing  writ  of  review  was 
proper,  in  view  of  Section  605,  L.  O.  L.  (Giesy  t.  Marion  County, 
450.) 

HOMESTEADS. 

See  Pnblie  Lands,  1-4. 

HOMIOIDB. 

Homicide— Instmctloofl— Conspiracy. 

1.  In  a  prosecution  for  homicide  where  several  joined  in  shooting 
at  deceased,  an  instruction  that,  if  the  killing  was  the  result  of  a 
conspiracy,  all  who  participated  were  equally  guilty,  held  proper  in 
view  of  the  facts.     (State  v.  Chin  Borkey,  606.) 

Homicide— Bvldence—SnilLciency. 

2.  Circumstantial  evidence,  together  with  direct  evidence  of  de- 
fendant's flight  and  concealment,  held  sufficient  to  establish  that 
defendant  was  one  of  several  conspirators  who  j^anned  deceased's 
murder,  and  to  sustain  a  verdict  of  murder  in  the  second  degree. 
(State  V.  Chin  Lem,  611.) 


HU8BAin>  AND  WIPE. 

Ezecntion  of  Mntoal  WlUs. 
See  Wills,  1-4. 

DTFANTa 

See  Negligence,  1. 

INJTJNOnOlf. 

Injunction—Adeqaate  Bemedy  at  Law— Unlawful  Seizure  of  Hay. 

1.  Wild  hay  being  an  ordinary  commercial  article,  an  action  for 
damages  for  tne  unlawful  seizure  thereof,  or  in  replevin,  furnishes  an 
adequate  remedy  at  law  so  as  to  prevent  the  bringing  of  a  suit  to 
enjoin  an  unlawful  seizure  and  use.     (Smith  v.  Howell,  279.) 

Injunction — Oronnds  for  Belief — ^Insolvency. 

2.  In  a  suit  against  three  defendants  for  an  accounting  and  an  in- 
junction, where  it  is  alleged  that  two  of  the  defendants  are  insolvent, 
but  no  allegations  are  made  as  to  the  insolvency  of  the  remaining  de- 
fendant, a  ground  for  equitable  relief  is  not  shown;  insolvency  alone 
not  furnishing  such  ground.     (Smith  v.  Howell,  279.) 

Injunction— Enforcement  of  Negatiye  Oovenant. 

3.  Injunction  is  the  proper  remedy  to  enforce  negative  eovenaat 
not  to  engage  in  competing  business.     (Feenaughty  y.  Beall,  654.) 

See  Waters  and  Watercourses,  lO. 
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Bestraislxig  Ckdlactloik  of  Tai«k 
See  Taxation,  1. 

IKSANE  FEBSOMS. 

Itasane  Penons — Setting  Aside  Inquisition. 

1.  A  judgment  declaring  one  insane  could  not  be  set  aside  on  appli- 
cation made  two  years  after  its  rendition,  unless  it  was  absolutely  void. 
(Springer  v.  Steiner,  100.) 

Insane  Persons — Confinement  in  Asylum. 

2,  Under  Laws  of  1913,  page  680,  Section  3,  an  order,  adjudging  a 
person  insane  and  committing  her  to  insane  asylum,  was  not  void,  al- 
though sheriff  had  no  warrant  when  he  took  her  in  custody,  and  she  was 
taken  before  the  judge  only  on  a  verbal  order  of  the  latter. 
(Springer  y.  Steiner,  100.) 

INSOLVENOT* 

Not  Oronnds  for  Injimction. 
See  Injunction,  &. 

IKSTBncnONB. 

See  Appeal  and  Error,  5,  7,  21,  22. 

See  Attorney  and  Client,  5. 

See  Criminal  Law,  3,  6,  7. 

See  Fraud,   3. 

See  Homicide,  1. 

See  Larceny,  2. 

See  Master  and  Servant,  12. 

See  Schools  and  School  Districts,  8, 

See  Trial,  2-6,  13-16. 

INSUBANCE. 
Xnsnraace — ^Tlme  to  Sao. 

1.  If  insurer  was  estopped  to  plead  time  limitation  by  its  promises 
to  pay  policy,  the  estoppel  was  removed  when  insured  was  notified 
that  insurer  denied  liability  and  would  contest,  and  upon  receipt  of 
such  notice  insured  had  a  reasonable  time  in  which  to  commence 
action.     (Gilbert  v.  Globe  ft  Butgers  Fire  Ins.  Co.,  59.) 

Insurance— Time  to  Sne. 

2.  Insured's  estoppel  to  plead  policy  time  limitation  being  removed 
hj  its  notifying  insured  that  it  denied  liability,  insured's  suit  was 
not  brought  within  a  reasonable  time,  where  it  was  not  brought  until 
two  years  and  eight  months  after  such  notification.  (Gilbert  v. 
Globe  ft  Butgers  Fire  Ins.  Co.,  59.) 

Xnimrance — Garnishment — Time  Limitation  In  Policy. 

3.  Where  policy  required  action  thereon  to  be  brought  within  one 
year  of  loss,  the  fact  that  insurer  was  garnished  bv  creditor  of  in- 
sured pending  settlement  of  loss,  and  refused  to  settle  loss  while  gar- 
nishment proceeding  was  pending,  did  not  amount  to  waiver  of  time 
limitation  in  policy.     (Gilbert  v.  Globe  ft  Butgers  Fixe  Ins.  Co.,  59.) 
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iDsorance — ^Tlma  Umitatioii  of  PoUcr— EMoppel  to  Pload — imiUflcft- 
tion. 

4.  Where  holder  of  fire  policy,  requiring  aetion  within  year  of  loos, 
failed  to  commence  action  againet  insurer  within  12  months  after 
being  notified  insurer  repudiated  claim,  his  action  was  barred;  any 
estoppel  of  insurer  to  plead  time  limitation  effected  by  promises  to 
pay  policy  having  been  nullified.  (Gilbert  y.  Globe  Jb  Rutgers  Firo 
Ins.  Co.,  59.) 

Iiunraace— FIro  Inmmace — ^Borden  of  Proof. 

5.  In  action  on  fire  insurance  policy,  insured  has  burden  of 
proving  compliance  with  policy  that  formal  proof  of  loss  in  strict 
compliance  with  poHey  has  been  prepared,  and  that  actual  damages 
have  been  suffered  by  the  fire  within  the  terms  of  the  eontraet. 
(Samcbuck  ▼.  Insurance  Co.  of  North  America,  692.) 

Inrarance — ^Flre  lunmiice — ^Action  on  Adjustment — ^Burden  of  Froof. 

6.  In  action  against  insurer  on  an  adjustment  and  agreement  to 
pay  specified  amount,  where  insurer  admits  adjustment  and  agreement 
to  pay,  but  claims  that  adjustment  was  induced  by  fraudulent  repre- 
sentations b^  insured,  insurer  has  burden  of  proving  facts  suiBeient  to 
overturn  adjustment.  (Samchuck  v.  Insurance  Go.  of  North  America, 
692.) 

Insnrance— Fixe   tosonnce    Adjustment— Ftsodnlent  MIsngrsssnts 
tions. 

7.  Fire  insurance  company,  to  avoid  adjustment  and  agreement  to 
pav  insured  upon  the  ground  that  adjustment  was  made  upon  insured's 
false  statements  in  proof  of  loss,  must  not  only  prove  that  statements 
in  proof  of  loss  were  false,  but  that  statements  were  fraudulently 
made,  and  actually  induced  insurer  to  make  adjustment.  (Sam- 
chuck  V.  Insurance  Co.  of  North  America,  692.) 

Insurance— Fire  Insurance — ^Action  upon   Adjustment— Bvldenos   of 
Loss— OoncluslTeness  of  Proof  of  Loss. 

8.  In  action  against  insurer  upon  adjustment  and  agreement  to 
pay  fire  loss,  it  wee  not  error  to  overrule  defendant's  objections  to  evi- 
dence as  to  value  of  the  building  and  the  amount  of  damage  caused  by 
the  fire,  where  the  objection  was  based  on  the  ground  that  the  matter 
was  "concluded  by  the  proof  of  loss,"  and  according  to  plaintiff's 
theory  of  the  case,  as  presented  by  his  pleadings  and  evidence,  the 
statement  in  the  proofs  of  loss  as  to  amount  of  Toss  suffered  was  put 
there  by  defendant's  adjuster,  without  plaintiff's  knowledge.  (Sam- 
chuck  V.  Insurance  Co.  of  North  America,  692.) 

Insorance— Fire  Insorance — ^Adjustment — ^Fraodulent  Bepresentations. 

9.  Insured  was  not  precluded  from  recovering  upon  adjustment  and 
insurer's  agreement  to  pay,  by  reason  of  false  statement  as  to  other 
insurance  on  property,  inserted  by  insurer's  adjuster  in  proof  of  loss 
which  insured  signed,  where  insured  had  no  intention  to  deceive  and 
insurer  had  full  knowledge  of  the  real  facts  and  knew  that  statements 
were  not  true.     (Samchuck  v.  Insurance  Co.  of  North  America,  692.) 

Insnraace— Fire  Insurance— Qnestlon  of  Law— BCaterlallty  of  Prorl. 
lion  In  Proof  of  Loss. 

10.  The  materiality  of  a  representation  in  proof  of  loss  is  a  ques- 
tion for  the  court.  (Samchuck  v.  Insurance  Co.  of  North  America, 
692.) 
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INTEMT. 

See  PartnenMp,  1* 
See  Statutes,  1. 


Intorest— AdTinees  for  Attoxney*8  Feet. 

1.  Where  sums  paid  out  for  attorney's  fees,  ete.,  on  behalf  of 
grantor  by  grantee  in  claimed  fraudulent  conveyance^  which  the  court 
holds  in  lact  bona  fide,  but  on  insufficient  consideration^  had  not  all 
actually  been  .paid  at  the  time  suit  to  set  aside  the  conveyance  was 
tried,  interest  was  not  allowable  on  such  part  of  the  grantee's  claim 
against  the  property.     (Matlock  v.  Aim,  709.) 

See  Costs,   1,  2. 

ISTOZIOATINO  ZJQirOBS. 

Intoxicating  Uqnors— TTnlawfol  Poaaeasion. 

1.  In  a  prosecution  under  Laws  of  1915,  Chapter  141,  Section  5, 
as  amended  by  Laws  of  1917,  Chapter  40,  Section  1,  making  it  unlaw- 
ful for  any  person  to  possess  intoxicating  liquor  within  the  state,  it 
is  not  sufficient  that  the  defendant  hotel  porter  received  as  baggage 
of  an  incoming  guest  a  suitcase,  which  he  had  no  right  to  inspect 
and  which  contained  liquor,  but  he  must  have  had  guilty  knowledge 
or  intent.    (State  v.  Cox,  518.) 

Intoxicating  Uqnon— Wrongfol  Possession— Eridence — Question  for 
Jnry. 

2.  In  a  prosecution  of  a  hotel  porter  for  having  in  his  possession, 
while  transporting  to  the  hotel,  baggage  containing  whisky,  it  was  a 
question  of  fact  for  the  jury  to  find  from  the  evidence  beyond  a 
reasonable  doubt  whether  the  defendant  knew  or  had  reasonable 
ground  to  know  or  believe  that  the  suitcase  contained  intoxicating 
uquor  when  taking  it  into  his  possession.     (State  v.  Cox,  518.) 

IBBIGATIOir. 

See  Waters  and  Watercourses,  5,  6,  10,  11. 

ntBIGATION  DISTBIOT. 

Organisation  of  District. 

See  Waters  and  Watercourses,  l-4« 

JtJDOMEKT. 

Judgment— CtonclnilTeaess  of  Decree— Unborn  Persons— Beinresenta- 
tion. 

1.  In  trustee's  action  for  authority  to  sell,  mortgage,  lease  or  im- 
prove real  estate,  the  rule  that  the  interests  of  unborn  persons  are 
bound  by  the  decree  of  the  court  on  the  principle  that  all  such  persons 
are  represented  by  living  defendants  whose  interests  are  similar,  as 
declared  by  Laws  of  1917,  page  304,  Section  5,  applies  to  every  con- 
ceivable future  interest,  including  an  interest  by  way  of  executory 
.devise.     (Lee  v.  Albro,  211.) 
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Jiidgiii6at^-Ck>nclii8iTeii6B8  of  Decree— Proceedings  In  Eqnitj. 

2.  It  is  a  general  rule,  subject,  however,  to  certain  well-recognized 
ezceptiouB,  that  in  a  proceeding  in  equity  the  interests  of  parties  not 
before  the  court  will  not  be  bound  by  the  decree.  (Lee  v.  Albro, 
211.) 

judgment— OondnslTenea  of  Decvee— Doctrine  of  B^^esenUtiofi. 

3.  In  equity  where  it  appears  that  a  particular  party  not  before 
the  court  in  person  is  so  far  represented  by  others  that  his  interests 
receive  actual  and  efficient  protection,  the  decree  may  be  held  bind- 
ing upon  him.     (Lee  t.  Albro,  211.) 

Judgment — ^Bes  Judicata — Change  In  Law. 

4.  Judgment  that  plaintiff  accountants  who  audited  books  of  de- 
fendant county  at  request  of  insurance  commissioner  were  not  entitled 
to  recover,  under  Laws  of  1913,  Chapter  286,  where  county  was  not 
a  party  to  the  contract,  was  not  res  judicata  in  suit  under  Laws  of 
1917,  Chapter  252;  a  curative  act  authorizing  county  to  pay  for  such 
services.     (Mackenzie  v.  Douglas  County^  375.) 

See  Appeal  and  Error,  20. 

Offer  of  Judgment. 
See  Costs,  2,  8. 

JUDICIAL  NOTICB. 
See  Evidence^  6. 

JUBISDICnOK. 

See  Courts,  1. 

See  Criminal  Law,  5. 

See  Equity,  1. 

See  Executors  and  Administrators,  8. 


See  Boundaries,  2. 

LANDLOBD  AND  TENANT. 

Landlord  and  Tenant  —  LeaMs  —  Construction  —  Failure  to  Procure 
Liquor  Ucense. 

1.  Where  a  lease  of  premises  for  saloon  purposes  provided  that  if. 
for  any  reason,  the  sale  of  liquor  in  the  precinct  should  be  prohibitea 
by  law  or  ordinance,  the  lessees  should  nave  the  right  upon  30  days' 
notice  to  declare  the  lease  void,  heldy  that  up  to  the  time  prohibition 
went  into  effect  the  lessees  could  not  declare  the  lease  void,  although 
the  municipal  authorities  declined  to  renew  a  license,  on  the  ground 
that  it  would  be  against  public  policy  to  allow  a  saloon  to  be  operated 
at  that  point.     (Fritz  v.  Riggs,  268.) 

Landlord  and  Tenant — ^Seduction  of  Bent — Consideration. 

2.  Lessor  and  tenant  threatened  with  bankruptcy  and  unable  to 
pay  stipulated  rent  could  make  enforceable  oral  agreement  reducing 
rental,  under  written  lease  with  not  more  than  year  to  run,  for  the 
remainder  of  term,  tenant's  agreement  to  continue  occupancy  and 
to  pay  reduced  rent  and  to  continue  in  business  furnishing  eonsidera- 
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tion  for  modiileatioiu    (Sherman,  Clay  ft  Go.  v.  Balfnm  A  Pendletoiii 
862.) 

IrfmcQoxd  and  Tenant — ^Agreement  to  Bednce  Bent— Qneitlon  for  Jnry. 

3.  In  company's  action  for  balance  of  rent  due  nnder  aublease, 
subtenant  defending  on  ground  plaintiff's  general  manager  had  agreed 
to  reduce  rent,  whether  such  agreement  was  made  held  for  jury  on 
conflicting  evidence.  (Sherman,  Olay  Sb  Co.  v.  Buifum  A  PendletoOf 
352.) 

LAB0EN7. 

Larceny— Evidence  of  Ownenblp— ^inillctancy. 

1.  In  prosecution  for  larceny  of  a  steer,  evidence  held  insufficient 
to  sustain  conviction,  in  that  all  testimony  as  to  identification  and 
ownership  was  founded  upon  a  brand  which  was  not  recorded  in  the 
name  of  the  alleged  owner.     (State  v.  Warner,  11.) 

Larceny— Erroneous  Instmctlon—- Bnndfl* 

2.  In  prosecution  for  larceny  of  a  steer,  an  instruction  in  conflict 
with  Laws  of  1915,  page  43,  Section  3,  providing  that  no  evidence  of 
ownership  of  stock  by  brands  or  for  the  purpose  of  identification  shall 
be  permitted  unless  the  brands  shall  have  been  recorded,  hM  prejndi- 
eial  error.    (Slate  v.  Warner,  11.) 

LAST  OLBAB  CHANGE. 

Bee  Municipal  Corporations,  8. 


Oral  Modification  of  Lease  as  to  Bent. 

See  Evidence,  5. 

See  Statute  of  Frauds,  1. 

Construction  on  Lessee's  Failure  to  Procure  Liquor  Licensei 
See  Landlord  and  Tenant,  1. 


See  Assignments,  1. 
See  Corporations,  11. 
See  Mortgages,  3,  9, 


LIOENSE. 


See  Ferries,  1. 

Lessee's  Failure  to  Procure  Liqaor  License. 

See  Landlord  and  Tenant,  1. 


See  Bankruptcy,  2. 

LEBOTATION, 
See  Insurance,  8,  4. 
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MANAGEMENT. 

BCaaAgement  of  Tnut  Estate. 
See  Trusts,  1-4. 

MASTEB  AND  SEBVANT. 

Master  and  Senraat— Injursr  to  Employee— NegUgence  of  Smidosrer^ 
Eyldence  of  OnstoiiL 

1.  In  action  for  injuries  to  emplojee  while  loading  wheat  sacks 
in  hold  of  ship  from  fall  of  sack  from  chute,  evidence  that  it  was  not 
eustomary  to  use  nets  or  hatch  covers  to  safeguard  employees  work- 
ing in  hold  of  ship  was  immaterial,  where  there  was  evidence  that 
such  nets  were  on  board  ship,  and,  if  used,  would  have  prevented  in- 
juries.    (Shields  v.  W.  B.  Grace  &  Co.,  187.) 

Master  and  Bervant— Safe  Place  to  Work— TTie   of  Bafeguarda-^ 
Customs  of  Other  Employers. 

2.  Employer's  failure  to  protect  employees  loading  wheat  sacks  in 
hold  of  ship  from  fall  of  sacks  from  chutes  by  nets  or  hatch  covers 
was  negligence,  though  it  was  not  the  custom  among  employers  in  the 
same  business  to  take  such  precaution.  (Shields  v.  W.  B.  Grace  A 
Co.,  1S7.) 

Master  and  8eryaiit--I>aty  of  Employer— Safety  Appliances. 

8.  It  is  the  master's  duty  to  use  reasonable  care  to  furnish  safe 
appliances  for  performance  of  work  and  to  see  that  appliances  are 
kept  and  maintained  in  reasonably  safe  condition.  (Shields  v.  W.  E. 
Grace  &  Co.,  187.)     ' 

Master  and  Senrant— Delegation  of  Daty. 

4.  Employer  cannot  delegate  his  duty  to  provide  safe  place  in 
which  to  work  and  safe  appliances  wherewith  to  work.  (Shields  v. 
W.  B.  Grace  ft  Co.,  187.) 

Master  and  Servant— Safety  Appliances— Negligence. 

5.  Employer's  failure  to  protect  employees  loading  wheat  sacks  in 
hold  of  ship  from  fall  of  sacks  from  chute  by  installation  of  net, 
where  there  were  two  gangs  lowering  wheat  into  hold  through  same 
hatchway,  was  negligence.     (Shields  v.  W.  B.  Grace  ft  Co.,  187.) 

Blaster  and  Servant — ^Assumed  Bisk — Ordinary  Bisks. 

6.  The  servant  assumes  all  the  ordinary  risks  incidental  to  the 
employment  in  so  far  as  known  to  him  at  the  time  of  his  employment, 
or  could  have  been  readily  discovered  by  reasonable  and  ordinary 
care,  without  regard  to  whether  or  not  those  risks  were  created  by  the 
negligence  of  the  master.     (Shields  v.  W.  B.  Grace  ft  Co.,  187.) 

Master  and  Servant — ^Assumed  Bisk — Dangers  not  Obvious. 

7.  The  servant  does  not  assume  the  risk  of  dangers  which  are  not 
obvious  or  are  latent,  or  not  readily  discernible  by  the  exercise  of 
ordinary  care  on  his  part.     (Shields  v.  W  B.  Grace  ft  Co.,  187.) 

Master  and  Servant— Assnmed  Bisk — Sabseqnent  Conditions. 

8.  Servant  does  not  assume  risk  arising  from  subsequent  operation 
or  unforeseen  negligence  of  the  master.  (Shields  v.  W.  B.  Grace  ft 
Co.,  187.) 
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Master  and  Servant — ^Asramption  of  Biak — FeUow-senrant's  Concur- 
rent Negligence  With  Master. 

9.  Beryant  does  not  assume  the  risk  of  injury  by  reason  of  negli- 
genee  of  a  fellow-servant,  where  such  negligence  concurs  with  the 
negligence  of  the  master  to  such  an  extent  that  but  for  such  con- 
current negligence  the  injury  would  not  have  happened.  (Shields  v. 
W.  B.  Grace  Sb  Co.,  187.) 

Master  and  Servant— Assumption  of  Bisk— Appreciation  of  Danger 
by  Servant. 

10.  The  mere  fact  that  the  servant  observed  the  physical  conditions 
existing  at  the  time  of  his  employment  does  not  of  itself  imply  an 
assumption  of  risks  of  such  conditions  unless  they  were  so  obvious  as 
to  impress  their  danger  upon  the  mind  of  a  person  of  ordinary  care 
and  prudence.     (Shields  v.  W.  B.  Grace  &  Co.,  187.) 

Master  and  Servant— Assnmption  of  Bisk— ^Protective  Appliancaa. 

11.  Employee  loading  wheat  sacks  in  hold  of  ship  was  not  required 
to  make  a  special  inspection  to  see  whether  appliances  to  protect  him 
from  fall  of  sacks  from  chute  were  in  place,  having  the  right  to  pre* 
sume  that  employer  performed  duty  of  installing  such  appliances,  un- 
less employer's  failure  to  provide  protective  appliances  was  so  obvious 
as  to  be  discoverable  without  special  investigation.  (Shields  y. 
W.  E.  Grace  &  Co.,  187.) 

Master  and  Servant— EmiAoyee's  Action  for  lojnrles — ^Instruction  on 
Fellow-servant  Doctrine. 

12.  In  employee's  personal  injury  action,  requested  instruction  on 
fellow-servant  doctrine  making  no  discrimination  in  the  grade  of  em- 
ployees was  faulty;  for  such  instruction  included  foremen  having 
power  to  hire  and  discharge  employees,  and  who,  as  to  such  doctrine, 
are  vice-principals.     (Shields  v.  W.  R.  Grace  &  Co.,  187.) 

Master  and  Servant— Fellow-servant  Doctrine— ''Employee^ — ^"Vice- 
prlndpaL" 

13.  In  a  general  sense  the  "employee"  is  one  who  renders  service 
for  another  for  wages  or  salary,  and  in  this  sense  a  person  employed 
to  superintend,  with  power  to  employ  and  discharge  men  and  gen- 
erally to  represent  the  principal,  is  an  "employee,"  but  such  employees 
in  regard  to  the  fellow-servant  doctrine,  are  "vice-principals.'* 
(Shields  v.  W.  B.  Grace  &  Co.,  187.) 

Master  and  Servant — ^Assmnption  of  Bisk — ^Installation  of   Safety 
Apidlances. 

14.  Employee  loading  wheat  sacks  in  hold  of  ship  did  not  assume 
risk  of  fall  of  sack  from  chute  by  means  of  which  sacks  were  being 
lowered  because  of  failure  to  install  safety  appliances,  where  he  had 
no  knowledge  that  necessary  safety  appliances  were  available. 
(Shields  v.  W.  B.  Grace  &  Co.,  187.) 

Master  and  Servant— Negligence  of  Fellow-servant — Safe  Place  to 
Work — Safety  Appliances. 

15.  Employee  loading  wheat  sacks  in  hold  of  ship,  injured  by  fall- 
ing of  sack  from  a  chute,  could  recover  from  employer  for  injuries 
resulting  from  failure  to  provide  safe  appliances,  notwithstanding  that 

91  Or.- 
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Buok  fftilttre  was  due  to  negligence  of  fellow-senrant.    (Shields  t. 
W.  B.  Qreee  Sd  Co.,  187.) 

Maater  and  Servant — Ck>ntrllmtor7  KegUgeace— Violation  of  Statute 
by  Employer. 

16.  Under  the  Employers'  Liability  Act,  negligence  of  an  elevator 
operator  employed  by  a  hotel  company  in  occupying  a  dang^eroiis 
position  on  the  elevator  platform  was  no  defense  since,  by  such  act, 
the  employer  is  required  to  construct  the  elevator  so  that  there  will 
be  no  dangerous  positions  thereon.     (Suey  v.  Benson  Hotel  Co.,  395.) 

Master  and  Servant— Injury  to  Third  Person— Antomoblle  Accident. 

17.  The  contention  that  the  relation  of  master  and  servant  was 
not  shown  between  the  defendants,  father  and  son,  must  be  over- 
ruled,  since  proof  of  the  father's  ownership  raises  the  presumption 
that  the  automobile  driven  by  the  son  was  driven  for  the  father's 
use  by  his  agent  or  servant.    (Clark  v.  Jones,  455.) 


See  BonndarieSi  S. 

MEMOBANBinC 
See  Brokers,  1. 

See  Action,  L 


IdlSJOINDEB. 
MISBBPBBSENTATIOV. 


In  Sale  of  Bontffl. 

See  Corporations,  1-4. 

MODinOATIOir. 

See  Appeal  and  Error,  20. 

See  Contracts,  3. 

See  Divorce,  4. 

See  Evidence,   5. 

See  Statute  of  Frauds,  1. 

See  Vendor  and  Purchaser,  8. 

MOBTOAOS8. 

Mortgages — Foredosore  Purchasers — Oropa 

1.  Under  Section  251,  L.  O.  L.,  providing  that  it  shall  not  be 
deemed  waste  for  one  in  possession  pending  redemption  to  use  the 
premises  in  the  ordinary  course  of  husbandry,  foreclosure  purchaser  in 
possession  pending  redemption  is  entitled  to  cut  hay  on  uie  premises 
and  to  convert  it  into  personal  property.     (Smith  v.  Howell,  279.) 

Mortgages  —  Forecdosnre  Porchaiars  —  Crops  —  ''Beiits,  Issues  and 
Profits.** 

2.  Where  a  purchaser  at  a  foreclosure  sale  took  possession  of  the 
premises  and  harvested  hay  before  redemption  by  the  mortgagor,  the 
title  to  the  hay  was  in  the  purchaser,  subject  to  accounting  for  rents, 
issues  and  profits,  which  apply  only  to  net  profits  and  such  as  are  oz 
the  nature  of  rent.     (Smith  v.  Howell,  279.) 


Indbz.  755 


Mortgage    Agromptioii  of  Mortgage— Personal  Liability  of  Granteo. 

3.  Where  one  accepts  a  deed  which  not  only  recites  the  mortgage, 
but  adds  that  the  grantee  assumes  it,  he  becomes  personally  liable 
to  pay  the  mortgage.    (The  Home  v.  Selling,  428.) 

Mortgages— -Assunptionr— Bight  of  Mortgagee  to  Enforce  liability. 

4.  Where  mortgagor  eonveys  the  property  to  one  who  assumes  the 
mortgage,  the  obligation  of  the  grantee  may  be  enforced  by  the  mort- 
gagee in  an  aetion  at  law.     (The  Home  v.  Selling,  428.) 

Mortgage!  —  Assumption  by  Grantee  —  Beacission — Acceptance  by 
Mortgagee. 

5.  Grantee's  agreement  to  assume  grantor's  mortgage  cannot  be 
rescinded  by  the  parties  thereto,  after  it  has  been  acted  upon  or 
accepted  by  the  mortgagee.    (The  Home  v.  Selling,  428.) 

Mortgages — Assomption  by  Grantee  —  Accei»tance  of  Contract  by 
Mortgagee. 

6.  Bringing  an  aetion  by  the  mortgagee  on  the  eontraet,  whereby 
mortgagor's  grantee  assumed  the  mortgage,  is  an  acceptance  thereof 
by  him.     (The  Home  v.  Selling,  428.) 

Mortgages    Answer — Sham  Defense. 

7.  In  mortgagee's  action  against  mortgagor's  grantee  who  had 
assumed  mortgage,  defense  that  grantee  did  not  enter  into  contract 
with  mortgagee  to  pay  it  any  sum  of  money  whatever  is  sham,  where 
record  discloses  the  acceptance  of  deed  wherein  grantee  assumed 
mortgage;  such  acceptance  constituting  contract  to  pay  mortgage  to 
holder.     (The  Home  v.  Selling,  428.) 

Mortgages — ^Assumption  of  Mortgage  by  Grantee— Bights  of   Mort- 
gagee—'Tayment.** 

8.  Grantee  who  has  assumed  grantor's  mortgage  cannot  defeat  pay- 
ment of  mortgage  by  tendering  the  land,  for  mortgagee  cannot  be 
compelled  to  accept  the  land  in  satisfaction,  the  agreement  being  for 
payment,  which  means  the  delivery  of  money  to  the  payee.  (The 
Home  V.  Selling,  428.) 

Mortgages — Assumption  of   Mortgage  by  Grantee  —  Obligation  of 

Grantee. 

9.  Where  grantee  has  agreed  to  pay  grantor's  mortgage,  the  cove- 
nant therein,  as  distinguished  from  the  separate  personal  note,  is  the 
measure  of  grantee's  duty;  hence,  where  mortgage  does  not  call  for 
payment  of  more  than  principal  and  interest  of  the  note,  grantee  is 
not  liable  for  attorney's  fee,  although  such  fees  are  provided  for  in 
the  note,  which  is  quoted  in  mortgagee's  complaint  in  action  to  en- 
force grantee's  liability.     (The  Home  ▼.  Selling,  428.) 

Mortgages— Assumption  of  Mortgage-^uccessiYe  Oonveyances — Sat- 
isfaction. 

10.  Where  successive  grantees  have  assumed  mortgage,  there  ean 
be  but  one  satisfaction,  although  both  grantees  are  liable.  (The 
Home  V.  Selling,  428.) 
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MtJNIOIPAI.  OOBPOBATION8. 

Mnnlciiral  Oarporation^— Egtablislimant  of  PortB—ObJactiQiis  to  Oroft- 
tlon. 

1.  After  proceedings  are  eampleted  under  Sections  *  6114-6125, 
L.  O.  L.,  relating  to  creation  of  ports,  a  land  owner  within  the  bound- 
aries cannot  thereafter  for  the  first  time  complain  that  his  land  was 
beyond  the  natural  watershed  of  a  drainage  basin  whose  waters  flowed 
into  another  bay  or  river.  (Southern  Oregon  Co.  y.  Port  of  Bandon, 
808.) 

Municipal  Ckirporations — Streets-— Accidents — ^Negligence— Last  dear 
Chance — ^Evidence. 

2.  In  an  action  by  plaintiff  injured  by  an  automobile  running  from 
5  to  10  miles  an  hour  in  a  city  street  where  the  driver  saw  plaintiif 
more  than  100  feet  away  and  did  not  stop  car  or  give  signal,  evidence 
held  to  sustain  a  verdict  for  plaintiff  under  the  doctrine  of  last  clear 
chance.     (Clark  v.  Jones,  455.) 

Mnnlcipal  Corporations — ^Pablic  Improv«nents — Contracts— IMUf  In 

P^onnance. 

3.  Where  a  contract  for  street  paving  provided  that  the  improve- 
ment should  be  completed  by  a  specified  date,  the  contract  did  not 
expire,  notwithstanding  the  improvement  was  not  completed  in  time, 
where  the  delay  was  caused  by  the  action  of  the  city  in  refusing  to 
permit  it  before  the  installation  of  other  improvements,  and  exten- 
sions had  been  allowed  by  the  council;  the  contract  containing  no 
provision  for  automatic  forfeiture.     (Irelan  v.  Portland,  471.) 

Municipal  Corporations — ^Public  Improyement — ^Acceptance. 

4.  Where  the  completion  of  a  public  improvement  was  delayed 
by  the  action  of  the  city  itself,  and  time  for  performance  extended 
by  the  council,  the  city  executive  board  did  not  lose  jurisdiction  to 
accept  the  improvement  merely  because  it  was  not  completed  at  the 
time  appointed  in  the  contract.     (Irelan  v.  Portland,  471.) 

Municipal  Corporations — ^Public  Improvements — ^Assessments— Cost  of 
Advertising,  Engineering  and  Superintendence. 

5.  Under  a  city  charter,  providing  that  a  sum  not  exceeding  6  per 
cent  of  the  contract  price  of  a  public  improvement  shall  be  deemed 
part  of  the  cost  as  representing  advertising,  engineering  and  super- 
intendence, the  actual  cost  of  such  work  may  be  taxed,  although  per- 
formed by  city  officers  who  were  paid  a  regular  salary.  (If elan  v. 
Portland,  471.) 

Municipal  Corporations— Public  Improvements— Cost  of  Advertisinir* 
Engineering  and  Superintendence. 

6.  Under  a  city  charter,  allowing  a  sum  not  to  exceed  5  per  cent 
of  the  contract  price  for  a  public  improvement,  to  be  taxed  as  the 
cost  of  advertising,  engineering  and  superintendence,  the  city  could 
not  add  a  straight  5  per  cent  for  such  items,  but  was  limited  to  the 
amount  that  had  actually  been  expended.     (Irelan  v.  Portland,  471.) 

Municipal  Corporations— Public  Improvements— Assessment  of  Bene- 
fits—Necessity of  Hearing. 

7.  Where  a  city  charter  gives  property  owners,  affected  by  publie 
improvements,  the  right  to  make  objection  to  the  apportionment  of 


Index.  757 

the  aasessmenty  a  hearing  or  an  opportunity  to  be  heard  is  absolutely 
•ssential  to  the  validity  of  the  assessment.  (Irelan  y.  Portland, 
471.) 

Municipal  OorporatloiiB — ^Pablie  Improyementa — ^Asseflflment— Hearing. 

9.  "Where  a  city  eharter  provides  that  property  owners  ma^  object 
in  writing  to  an  apportionment  of  assessments  for  publie  improve- 
ments, property  owners  who  have  made  written  objection  are  not 
deprived  of  a  hearing,  where  they  have  not  offered  to  submit  further 
statements  or  proof  in  support  of  their  objection,  although  accorded 
an  opportunity  to  do  so.     (Irelan  v.  Portland,  471.) 

Mnnidpal  Ooiporationa — ^Public  Improyementa — ^Bacoxd  of  Proceed- 
ings— Detennination  of  Objectioiui — ^Findingi. 

9.  The  records  of  the  proceedings  of  a  municipal  council  or  the 
ordinance  for  assessment  for  public  improvements  should  disclose 
that  the  council  determined  issues  raised  by  the  objections  by  the 
property  owners  to  the  preliminary  assessment,  and  it  is  sufficient  if 
so  shown  by  the  minutes  of  the  eouneO.     (Irelan  v.  Portland,  471.) 

Municipal  Corporations  —  Pablic  Improyements— Aaaessmeints — Find- 
ings as  to  Objections. 

10.  On  objections  to  an  cMsessment,  a  finding  by  the  council  th&t 
the  apportionment  was  equitable  and  just,  and  that  facts  stated  by 
objecting  property  owners  were  not  true,  was  sufficient;  technical  pre- 
eision  not  being  required.     (Irelan  v.  Portland,  471.) 


See  Homicide. 

MUTUAL  WIXiIA 
See  WUls,  1-^. 

NAVIGABLE  WATEBS. 

Kavlgiable  Waters— Accretion— Bights  of  Land  Ownsr. 

1.  To  enable  a  land  owner  to  acquire  title  to  land  between  meander 
line  and  water's  edge,  recession  of  water  must  be  gradual  and  im- 
perceptible.    (Hanson  v.  Thornton,  585.) 

Kavlgmbto  Watsrs— ''Accretton*'— ''BsUction.'' 

2.  Technically  speaking,  land  uncovered  by  a  gradual  subsidenee 
of  water  is  not  an  "accretion,"  but  a  "reliction,"  but  the  terms  are 
often  used  interchangeably,  and  law  relating  to  accretions  applies  in 
all  its  features  to  reuctions.     (Hanson  v.  Thornton,  585.) 

Kaylgable  Waters — ^Belictionr— "Imperceptible.'' 

3.  BeHction  is  "imperceptible"  within  rule  relating  to  acquisition 
of  title,  when  it  is  not  discernible  in  its  progress,  though  fact  that 
there  has  been  an  increase  may  be  perceptiUe  year  by  year  or  at 
shorter  intervals.     (Hanson  v.  Thornton,  585.) 

Ka^able  W&ters— ''Bipsfflan  Bights.'' 

4.  "Biparian  rights"  are  not  a  mere  shadowy  privilege,  but  ^  sub- 
stantial property  right,  the  right  of  access  to  and  the  nsnfntet  in  the 
water.     (Hanson  ▼.  Thornton,  585.) 
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V%vigtMlo  Watent— BtUction— Bvldenca. 

5.  In  an  action  involving  title  to  land  once  covered  by  water,  evi* 
denee  held  in«nlfieient  to  show  that  receseion  of  water  was  due  to 
artificial  diversion  of  streams  emptying  into  the  lake.  (Hanson  y^ 
Thomton,  585.) 

NSOATIVE  COVBKANT. 
Bee  Injunction,  8. 

NEOUOEKOE. 

Vegligenca— -Ctoatrtlmtoiy  Kegligence— Infants. 

1.  A  child  is  not  to  be  held  to  the  same  degree  of  care  as  an  adnlt^ 
but  he  must  exercise  onlv  that  degree  of  care  commensurate  with  his 
age,  experience,  and  understanding,  and,  unless  he  fails  to  exercise 
commensurate  care,  he  is  not  guilty  of  contributory  negligenee. 
(Lawrence  v.  Portland  By.  L.  Ss  P.  Co.,  559.) 

See  Master  and  Servant,  1-16. 
See  MunicipcJ  Corporations,  2. 

Of  Examining  Physician. 

See  False  Imprisonment,  4i 

IVEW  TBIAXb 

New  TMal—Oronnds— Errors  at  TxlaL 

1.  Where  jury  was  not  instructed  in  regard  thereto  and  did  not 
find  for  plaintiff  what  defendant  admitted  was  due  to  plaintiff  and 
tendered  into  court  and  plaintiff's  counsel  objected  to  receiving  verdict, 
court  was  justified  in  granting  a  new  trial;  it  being  duty  of  court, 
under  Sections  174,  548,  L.  O.  L.,  to  grant  new  trial  for  Teyarsible 
error  eonunitted  on  trial.    (Duniway  v.  Hadleyi  343.) 

KOTIOa. 

See  Highways,  1,  4. 

See  Principal  and  Surety,  1-8. 

See  Sales,  2,  4. 

See  Time,  1. 

NOXIOtTB  WEEMw 

Becovery  for  Failure  to  Ont  Weeds. 

See  Trespass,  6,  7. 

OPIMiaK. 

See  Corporations,  1. 

OPINION  EVIDENCE.    ' 

See  Evidence,  8. 

OPTION. 

See  Trespass,  2. 

OBEGON  0A8E8. 

AvfpVM,  Approved,  Cited,  Bistingiiislied,  Followed  and  OTwrolad  in 
tbifl  VOliime. 

Bee  Table  in  Front  of  this  Yoluma. 
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OBEOON  0ON8TITUTI0H. 

Oltad  and  OonBtraed  In  this  Volume. 
See  Table  in  Front  of  this  Volume. 

OKBGON  STATUTSB. 

Olted  nad  Ckmetrned  in  this  Volume. 
See  Table  in  Front  of  this  Volume. 

OVERFLOW. 

See  Waters  and  WatercourBes,  10. 

OWNEBSHIP. 

Proof  of  Ownership  and  Brand. 

See  Animals,  2. 

BYidence  of  Ownership. 
See  Lareenjy  1. 

PABOL  SVIDBNOB. 

See  Principal  and  Agent,  8. 

Varying  Contract  by  ParoL 
See  Evidence,  10. 

PEBSOKALTV. 

See  Crops,  1,  2. 
See  Beplevin,  2,  8. 

BeeoTery  of  Personal  Property. 
See  Equity,  1. 


Partnership— Partnership  Bealty— Intent. 

1.  Whether  realty  purchased  with  partnership  funds  was  purchased 
as  partnership  or  individual  property  depends  upon  the  intention  of 
the  parties  as  manifested  by  all  the  surrounding  circumstances  and 
use  to  be  made  of  it.     (Merchant  v.  Smith-Powers  Logging  Co.,  442.) 

Partnership— Bealty—Pnrchase  With  Funds  of  Firm. 

2.  Where  recJty  is  purchased  with  partnership  funds  for  partner- 
ship purposes  and  is  appropriated  to  partnership  uses  or  entered  and 
carried  in  the  assets  of  the  firm  as  partnership  assets,  equity  regards 
it  as  partnership  property  without  regard  to  the  name  in  which  the 
legal  title  is  taken.     (Merchant  v.  Smith-Powers  Logging  Co.,  442.) 

Partnershipi— Deed  by  Member  to  the  Firm — ^Effect. 

3.  Tract  of  land  embraced  in  deed  to  plaintiffs'  testator  held  pur- 
chased for  use  and  benefit  of  a  partnership  of  which  testator  was  a 
member,  paid  for  by  money  of  and  used  for  benefit  of  the  firm,  so 
that  deed  by  testator  to  a  member  conveyed  all  right  and  title  of 
testator.    (Merchant  v.  Smith-Powers  Logging  Co.,  442.) 

See  Trusts,  5. 
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8ee  Carriers,  1,  2. 
6ee  Trial,  13,  14. 


Perpetuities— Trost—Ihiratioii. 

1.  A  will  devising  and  bequeathing  property  to  executors  in  tnut^ 
which  directed  the  property  to  be  distributed  at  the  time  testa  tor's 
youngest  child  should  reach  the  age  of  30  years,  etc.,  held  not  to 
ereate  a  perpetuity,  and  not  to  bo  invalid.  (MeGinnia  ▼•  Condron, 
407.) 

PBB80NAL  INJUBiea 
Bee  Carriers,  1,  2. 
See  Master  and  Servant,  1>15,  17* 
See  Trial,  13,  li. 


Pleading— Work  and  Labor— Snfllcisncjr  of  Oomplaliit  Aftar  Tetdlet. 

1.  Complaint  for  work,  labor  and  serviees  performed  by  plaintiff 
for  defendant  at  his  special  request,  between  certain  dates,  at  an 
agreed  rate  per  month,  in  a  certain  sum,  no  part  of  which  had  been 
paid,  except  a  less  specified  sum,  held  sufficient,  at  least  after  verdict, 
to  sustain  judgment  for  plaintiff;  no  objection  having  been  taken  by 
demurrer  or  motion.     (Johnston  v.  Fitdiugh,  247.) 

Pleading — Oondiurtops. 

2.  Averment  that  defendant  was  indebted  to  plaintiff  for  services 
performed,  and  that  a  certain  balance  was  due,  held  not  objectionable 
as  a  conclusion  of  law.     ( Jcrfmston  v.  fitahugh,  247.) 

Pleading — Oonstnictton— Varlanee  firom  Oontract 

3.  Where  the  complaint  set  out  the  contract  on  which  snit  was  based 
held,  that  the  terms  of  the  contract,  in  so  far  as  they  differed  from  the 
allegations  in  the  eomplaint,  govern.     (Haworth  v.  Jackson,  272.) 

Pleading— Demnxrer— Admissions. 

4.  Upon  demurrer  it  must  be  assumed  that  eomplaint  is  true. 
(Mackenzie  v.  Douglas  County,  375.) 

Pleading— Defenses  and  Oonnterclalms — Statement. 

6.  While  a  defendant  may  set  forth  by  answer  as  many  defenses 
and  counterclaims  as  he  may  have,  they  must,  under  Section  74, 
L.  O.  L.,  as  amended  by  Act  Jan.  28,  1915  (Laws  1915,  p.  24),  be 
separately  stated  and  refer  to  the  cause  of  action  which  they  are  in- 
tended to  answer  in  such  a  manner  that  they  may  be  intelligibly 
distinguished.     (Hawkins  v.  Bodgers,  483.) 

Pleading— Admissions  by  FsUnre  to  Deny. 

6.  Defendant  who  was  regularly  served,  by  failing  to  answer  in 
divorce,  held  to  admit  allegations  of  complaint,  and  could  not  at  a 
subsequent  term  deny  truth  of  allegations  as  to  legitimacy  of  ehil- 
dren.    (Maek  v.  Mack,  614.) 
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Pleading— Baply—Departore— Action  on  Insnnmco  Adjustment. 

7.  In  action  against  fire  insurance  company  upon  adjustment  and 
agreement  to  pay  insured,  where  defense  we«  that  adjustment^ was 
procured  by  false  statements  in  proof  of  lose  that  property  was  not 
otherwise  insured,  reply,  admitting  duplicate  insurance  and  alleging 
knowledge  and  waiver  on  part  of  insurer,  was  not  a  departure  from 
the  complaint;  it  being  unnecessary  in  action  on  adjustment  to  plead 
waiver  in  complaint.  (Samchuck  v.  Insurance  Co.  of  North  America, 
692.) 

See  Attorney  and  Glient,  2-i. 

See  Certiorari,  1. 

See  Contracts,  5. 

Bee  Evidence,  9. 

See  Mortgages,  7. 

See  Beplevin,  1. 

See  Sales,  3. 

See  Trespass,  1. 

See  Vendor  and  Purchaser,  7. 

See  Waters  and  Watercourses,  5-7,  11. 

Striking  Out  Cause  of  Action  from  OompUint. 
See  Appeal  and  Error,  10. 

PORTLAND,  OHABTBB  OF. 
Bee  Irelan  v.  Portland,  471. 

poBxa 

Objections  to  Oteatioa  of  Ports. 
See  Municipal  Corporations,  1. 

POSSESSION. 

See  Trespass,  8. 

Wrongfnl  and  Unlawful  Possession  of  UqnoriL 
See  Intoxicating  Liquors,  1,  2. 

PBEJUBIOB. 

As  Oround  for  Change  of  Venue. 
Bee  Criminal  Law,  1. 

PBESUMPTIOK. 

See  Appeal  and  Error,  14,  19,  21,  2S&. 
See  Corporations,  10. 

PBINOIPAL  AND  AGENT. 

Principal  and  Agent  —  Scope  of  Apparent    Authority  —  Principal's 
Besponsibility. 

1.  Where  plaintiffs,  seeking  to  enjoin  the  sheriff  from  collection 
of  taxes,  had  constituted  and  held  out  another  as  their  agent  for  pay- 
ment thereof,  they  were  responsible  for  the  agent's  shortcomings,  and 
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the  flheriif  was  not  required  to  notify  plftintiifs  of  their  agent's  attempt 
to  pay  taxes  with  his  own  worthless  checks.  (Bridges  ▼.  Hurlbart, 
262.) 

Principal  and  Agent— UndlBcloBad  Principal—- Parol  Evldencd. 

2.  In  an  action  for  breach  of  n  contract  between  defendant  and 
a  third  person  claimed  to  have  been  in  fact  made  with  plaintiif,  parol 
evidence  that  defendant,  when  executing  the  contract,  knew  that 
the  third  person  was  plaintiiTs  agent,  was  admissible.  (Wm.  Brown 
ft  Co.  V.  Dnda,  402.) 

Principal  and  Agent— CNmtracta—CbmmlaBiona. 

3.  A  contract  giving  plaintiff  an  exclusive  sales  agency  with  ex- 
ceptions held  to  entitle  plaintiff  to  commissions  on  sales  made  by 
defendant  direct  to  the  trade  unless  the  sales  fell  within  the  excep- 
tions.    (Hodson-Feenaughty  Co.  v.  Coast  Culvert  ft  Flume  Co.,  630.) 

Principal  and  Agent— Contracts— Construction  by  Parties. 

4.  Where  defendant  acquiesced  in  plaintiff's  claim  to  commissions 
on  sales  made  by  defendant  direct  to  the  trade,  heldy  that  the  contract 
giving  plaintiff  an  exclusive  sales  agency  with  exceptions  should  be 
construed  entitling  plaintiff  to  such  commissions.  (Hodson-Fee- 
naughty  Co.  v.  Coast  Culvert  ft  Flume  Co.,  630.) 

Principal  and  Agent-^Contracts — Commissions. 

5.  A  contract  giving  plaintiff  an  exclusive  sales  agency  with  ex- 
ceptions held  tq  entitle  plaintiff  to  commissions  on  sales  made  by 
defendant  direct,  though  plaintiff  did  not  prove  complete  performance 
of  the  contract  which  required  plaintiff  to  canvass  the  trade,  where 
the' direct  saks  were  not  made  to  customers  whom  plaintiff  failed  to 
canvass  and  did  not  fall  within  the  exceptions.  (Hodson-Feenaughty 
Co.  V.  Coast  Culvert  ft  Flume  Co.,  630.) 

Principal  and  Agent— Termination  of  Agency— Snbsednent  Doty  of 
Agent. 

6.  Defendant,  on  termination,  by  limitation,  of  plaintiffs  agency, 
having  written  that  it  was  not  then  in  a  position  to  renew  it,  but 
would  try  to  fill  all  orders  sent,  there  was  no  contract,  and  plaintiff 
was  under  no  duty  to  send  it  any  orders  thereafter  taken  by  plaintiff. 
(Hodson-Feenaughty  Co.  v.  Coast  Culvert  ft  Flume  Co.^  630.) 

See  Corporations,  5-10. 

PBINCIPAL  Ain>  8I7BETT.         ^ 

Principal  and  Surety— Notice  to  Agent. 

1.  Where  a  written  notice  of  a  subcontractor's  failure  to  carry 
out  his  agreement  was  made  to  the  agent  of  the  surety  company,  it 
must  be  presumed  that  the  agent  performed  his  duty  and  actually 
forwarded  the  notice  to  the  home  ofBce.     (Sjles  v.  Sperow,  568.) 

Principal   and   Surety  —  Contract— Notice   of  Principal's   Default- 
Method  of  Notice. 

2.  Assuming  that  notice  of  principal's  failure  to  carry  out  Jiis 
agreement  reached  surety  company  at  its  home  office  in  proper  time, 
any  difference  in  mere  manner  of  transmitting  it  from  method  pro- 
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Tided  in  contract  was  merely  technical  and  triyial,  and  without  injury 
or  prejudica  to  defendant  surety  company.     (Sykes  ▼.  Sperow,  568.) 

Principal  and  Surety — ^Notice  of  Default — Waiver  by  General  Agent. 

3.  One  who,  under  Section  4675,  L.  O.  L.,  is  the  only  authorized 
general  agent  and  representative  of  a  foreign  surety  company,  may 
waive  or  qualify  a  provision  in  the  surety  contract  providing  for 
service  of  notice  of  principal's  default  directly  upon  the  surety  com< 
pany,  and  have  such  notices  sent  to  himself  ae  agent,  notwithstanding 
a  contract  provision  against  waiver,  except  by  writing  executed  by 
president  or  vice-president  under  corporate  seal.  (Sykes  v.  Sperow, 
568.) 

FBOBflSE  TO  PAT  DEBT  OF  ANOTHER. 

See  Statute  of  Frauds,  3. 

PUBUO  IMPBOVEMBNT. 

See  Municipal  Corporations,  3-10. 

PUBLIO  XtAKDa. 

Public  Laad»— HottesteadA—Wbo  may  FUo. 

1.  Under  act  of  Oongrees  (Oomp.  Stats.,  S  4530),  providing  that  no 
person  who  is  a  proprietor  of  more  than  160  acres  of  land  shall  acquire 
any  ri^ht  under  homestead  laws,  man  disqualified  to  make  homestead 
entry  by  reason  of  ownership  of  too  much  land  mav  qualify  by  dis- 
posing of  surplus  portion  by  gift  or  by  sale,  even  though  purpose  of 
transaction  is  to  qualify  himself,  provided  conveyance  is  final  and  in 
good  faith.     (Brown  v.  Almasie,  668.) 

Pnbllc  Lands—HomeBteads— Wlio  may  File. 

2.  A  person  disqualified  to  file  on  a  government  homestead  by 
reason  of  having  too  much  land  cannot  qualify  bimself  by  a  transfer 
of  legal  title,  unless  parties  intend  that  really  beneficial  ownership 
shall  pass  permanently.     (Brown  v.  Almasie,  668.) 

PabUe  Lands— Homastead— Who  may  File— <^e8tlon8  of  Fact 

3.  Where  one,  disqualified  to  file  on  government  homestead  by 
reason  of  owning  too  much  land,  conveys  legal  title  to  another  of 
surplus  owned  by  him,  whether  or  not  transaction  is  final  and  in  good 
faith,  so  as  to  give  him  a  right  to  file,  in  any  given  case,  is  a  ques- 
tion of  fact  to  be  decided  upon  evidence,  both  direct  and  circumstan- 
tial.    (Brown  v.  Almasie,  668.) 

PabUc  lAndB — ^Homesteadfr—Wlio  may  File— QuallflcatloflL 

4.  In  action  which  involved  plaintiff's  right  to  file  on  public  lands, 
evidence  held  sufficient  to  sustain  finding  that  plaintifif  was  not  quali- 
fied to  file  by  reason  of  owning  more  than  160  acres,  in  that  transfer 
of  legal  title  of  part  of  land  owned  by  him  was  not  a  bona  fide 
transaction  intended  to  pass  a  real  beneficial  interest.  (Brown  ▼• 
Almasie,  668.) 

Public  Lands— Decl8loo0  of  Land  Department— ConclnslTeiisss. 

5.  In  absence  of  fraud,  a  decision  of  Land  Department  in  contest 
eases,  based  on  questions  of  fact,  is  final  and  binding  upon  eourts,  and 
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cannot  be  ilistarbed  on  f^cconnt  of  weight  of  evidence,  or  beeanao 
court  itself  upon  same  evidence  would  have  reached  a  Afferent  cobi- 
clusion.     (Brewn  v.  AlmasiCy  668.) 

PUBOHABE  MONET  NOTB. 

See  Alteration  of  Instruments,  2. 
See  Frauds,  2. 

QUESTION  FOB  THE  OOTTBT. 

See  Insurance,  10. 

QUESTION  FOB  JUBY. 

See  Alteration  of  Instrument,  !• 

See  Appeal  and  Error,  16. 

See  Fraud,  2. 

See  Intoxicating  Liquors,  2. 

See  Landlord  and  Tenant,  3. 

See  Public  Lands,  3. 

See  Statute  of  Frauds,  2. 

QUJLBTINO  TITIiB, 

Quieting  Title — ^Incorrect  Doacrlptioik— Void  Qnitclalm  Dead — Cloud  on 
TiUe. 

1.  Where,  through  oversight  of  scrivener,  description  in  deed  did 
not  correctly  describe  land  intended  to  be  conveyed,  a  quitclaim  deed 
from  vendor  to  third  party  of  strip  of  land  intended  to  be  conveyed 
by  prior  deed,  though  void,  ia  a  cloud  upon  grantee's  title.  (Pubola 
V.  Jacobsen,  256.) 

BATIFIOATION.  ' 
See  Gorporationa,  i. 

BEHEABINa 

When  Supreme  Court  has  Discretion  to  Grant  1^h^ftT*ng. 

See  Appeal  and  Error,  3. 

BELXCnON. 

See  Navigable  Waters,  2,  3,  5. 

BENT. 

See  Landlord  and  Tenant,  2,  3. 

BEPLEVm. 

Beplevin — Complaint — Sufflciency. 

1.  A  complaint  in  replevin,  seeking  to  recover  possession  of  a 
warehouse,  which  recites  no  facts  to  take  it  out  of  the  classification 
as  real  estate,  was  insufficient,  and  a  demurrer  thereto  should  have 
been  sustained.    (Burdick  ▼.  Tum-a-Lum  Lumber  Co.|  417.) 
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BepleTiiir— Nature  of  Property — ^Beal  or  Personal. 

2.  Where  the  owner  of  land  end  all  parties  interested  treated  a 
warehouse  erected  thereon  as  personal  property,  replevin  will  lie 
against  one  wrongfully  taking  possession  of  the  same.  (Bardick  ▼• 
Tnm-a-Lam  Lumber  Co.,  417.) 

Replevin — ^Beal  or  Personal  Property. 

8.  Though  plaintiff  in  replevin  for  a  warehouse  has  not  been 
granted  a  right  to  use  the  land  on  which  the  building  is  situated  for 
warehouse  purposes,  he  may  recover  if  the  building  is  in  fact  personal 
property.     (Bnrdiek  ▼.  Tum-a-Lnm  Lumber  Co.,  417.) 

BBPBBSENTATION. 
flee  Judgment,  1,  8. 

KSSOIflSIOK. 

See  Vendor  and  Purchaser,  4. 

Bight  to  Bescind  Purchase  of  Bonds. 
Bee  Corporations,  4. 

Payment  of  Tax  lyy  Worthless  Chedt,  Sheriff  may  Bescind. 
See  Taxation,  2. 

BBS  JUDICATA. 
See  Judgment,  4. 


See  Appeal  and  Error,  9,  11,  18.  10,  18. 
See  Highways,  1-6. 

Besenration  of  Grounds  of  Bevlew. 
See  Appeal  and  Error,  5,  0. 

BIPABIAN  BIOHTa 

See  Navigable  Waters,  4. 

SAFB  PliACB  TO  WOBK. 

See  Master  and  Servant,  2,  3,  14,  15. 

8AItB& 
8ale0--Oondltional  Sales. 

1.  Under  contract  of  conditional  sale  of  a  motor  truck,  held  that, 
where  the  buyer  disposed  of  his  interest  in  violation  of  the  agreement, 
the  seller  or  assignee  of  the  seller  might  retake  the  truck  from  pur- 
chasers of  buyer's  interest,  and  keep  payments  as  rental.  (Haworth 
V.  Jackson,  272.) 

* 

Sales-Conditional  8al»— Kotlce. 

2.  Where  the  buyer  of  a  motor  truck  under  a  conditional  sale  con* 
tract  disposed  of  his  interest  in  violation  of  the  contract,  and  the  pur- 
chasers thereof  were  never  recognized  by  the  original  seller,  held 
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that,  though  seller  received  payments  thereafter,  the  purchasers  were 
sot  entitled  to  notice  of  the  seller's  election  to  claim  default  on 
account  of  failure  to  complete  the  payments.  (Haworth  y.  Jackaon, 
272.) 

Sales— Action  to  Recover  Price— Beply. 

3.  In  an  action  to  recover  the  balance  due  under  a  sale  contract, 
new  matter  in  reply  held  a  declaration  that  there  were  negotiations 
looking  to  a  new  agreement,  and  not  an  allegation  showine  a  new 
agreement  which  would  have  been  a  variance  and  departure  xrom  the 
complaint.     (Bligh  v.  Lafler,  388.). 

Salee— Conditional  Sale— Waiver  of  Stipnlatlon— Effect — ^Notiee. 

4.  A  conditional  vendor,  by  accepting  partial  and  overdue  pay- 
ments, waives  strict  compliance  and  cannot  claim  a  forfeiture  for 
nonpayment,  without  giving  the  purchaser  reasonable  notice  and  an 
opportunity  to  perform.     (Burdick  y.  Tum-a-Lum  Lumber  Ce.^  417.) 

SATZSFAOnON. 

See  Mortgages,  10. 

SCHOOLS  AKB  SCHOOL  DISTBICTS. 

SdioolB  and  School  Dlstricte— Action  for  Legal  Setvlcee. 

1.  Under  a  contract  to  prepare  for  defendant  school  district  all 
legal  proceedings  necessary  for  the  issuance  of  bonds  by  the  district, 
furnish  lithographed  bonds  for  signatures,  etc..  plaintiff  could  not 
without  any  action  of  board  of  directors  proceea  to  put  bonds  in  de- 
nominations it  saw  fit,  and  after  delivering  them  rely  upon  that  as  a 
compliance  in  view  of  Laws  of  1913,  page  300,  Section  2.  (Keller 
Bros.  V.  School  Dist.  No.  108,  310.) 

Schools  and  School  Dlstxlcte—Eyldence— Admissibility. 

2.  In  action  on  contract  to  prepare  for  defendant  school  district 
all  legal  proceedings  necessary  tor  the  issuance  of  bonds  by  the  dis- 
trict, furnish  ballots,  etc.^  defendant  should  not  have  been  permitted 
to  introduce  a  bill  for  printing  ballots  where  there  was  no  allegation 
in  the  answer  that  the  contract  had  been  modified.  (Keller  Broa  y. 
School  Dist.  No.  108,  310.) 

Schools  and  School  Districts— Action  for  Legal  Services— InstmctiaiL 

8.  In  action  on  contract  to  prepare  for  defendant  school  district  all 
legal  proceedings  which  when  adopted  would  show  adequate  lawful  au- 
thority for  issuance  of  bonds  for  school  purposes,  held,  that  the  court 
properly  instructed  that  proof  of  posting  notices  of  election  was  a 
material  part  of  the  contract  (Keller  Bros.  v.  School  Dist.  No.  108| 
810.) 

SBVEEAKCBi 

See  Crops,  1. 

SHAM  DEFENSE. 

Bee  Mortgages,  7. 

SPECIAL  VERDICT. 
See  Trial,  7-10. 
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8PE0IFI0  PEBFOBMANOB. 

Spedfle  Perfoimftiice— Of  Part  of  Contract. 

1.  A  eoart  of  equity,  having  before  it  the  parties  and  the  subject 
matter^  may  decree  specific  performance  of  a  contract  so  far  as  the 
defaoltlng  party  can  be  made  to  perforpa.      (CDonnell  t.  Lebb,  1.) 

Bpedfle  Ptrfannmce— Tadeflntte  Contract. 

2.  The  contract  itself  must  be  specific  enough  to  senre  «m  the 
foundation  of  a  specific  decree  to  authorize  specific  performance. 
(Feenaughty  ▼.  Beall,  655.) 

Bpaclflo  Fwf oimaaca^Indafinito  Contract. 

3.  Agreement  not  to  enter  into  any  organization  in  the  same  line 
of  Imsiness  in  certain  territory  whereby  interest  of  company  would 
be  interfered  witii  held  too  indefinite  to  warrant  specific  performance. 
(Feenaughty  v.  Beall,  655.) 

STATUTE  OF  FBAUD& 

Frauds  Statute  of— Written  Lease — Oral  Modification  as  to  BentaL 

1.  Despite  Section  808,  subdivision  6,  L.  O.  L.,  a  lease  in  writing 
for  not  more  than  one  year  may  be  modified  by  oral  agreement  as  to 
the  rental  rate  for  the  remainder  of  the  term.  (Sherman,  day  &  Co.  ▼• 
BufPum  Jb  Pendleton,  352. 

Frauds^  Siatnte  ef— -Original  or  Collateral  Prooilse--Jiir7  Qnestlon. 

2.  Where  plaintifP,  who  sued  to  recover  an  amount  due  for  the 
purchase  price  of  an  automobile,  asserted  that  he  sold  the  same  on  the 
joint  credit  of  defendants,  who  were  father  and  son,  held  that,  under 
the  evidence,  the  question  of  whether  the  promise  of  the  father  was 
original  or  collateral  to  the  promise  of  the  son  was  for  the  jury. 
(Bryant  v.  Panter,  686.) 

Frauds,  Statute  of— Promise  to  Pay  Debt  of  Anotber. 

3.  Where,  a  seller  having  refused  to  sell  a  motor  ear  on  credit 
to  the  son,  the  father  jointly  promised  with  the  son  to  pay  the  pur- 
chase price,  held  that  such  promise  was  not  within  the  statute  of  frauds 
(Section  808,  subd.  2,  L.  O.  L.),  and  the  father  was  liable,  though  the 
agreement  was  not  reduced  to  writing  and  the  promised  note  for  the 
price  was  never  given.     (Bryant  v.  Panter,  6S6.) 

STATUTES. 
Statutes — Oonstmction— Intention  of  Leglslatnre. 

1.  The  obvious  intention  of  the  legislature  in  a  statute  should  not 
be  defeated  by  construction.     (Gard  y.  Peck,  33.) 

See  Appeal  and  Error,  4. 

See  Attorney  and  Client,  6. 

See  Bankruptcy,  2. 

See  Counties,  1. 

See  Highways,  5. 

See  Master  and  Servant,  16. 

6ee  Trusts,  2,  3. 
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BTOCaC 

Siibscrlptlon  to  Water  Users'  Assoclatioii. 
See  Waters  and  Watercourses,  8,  9. 

8TO0KHOLDSB. 

See  Corporation,  11. 

STREET  RAILWAT8. 

See  Carriers,  2. 
See  Trial,  13. 


See  Municipal  Corporations,  2. 

8TBIKINO  OAUBE  OF  ACTION. 

See  Appeal  and  :£rror,  10. 

BTTSPIOIOUS  OntOUMBTANOSS. 
See  Fraudulent  Conveyances,  4. 

TAXATION. 

Taxation— Bastrainlng  CollectLon— Tender  of  Tax  Admitted  Due. 

1.  A  suit  to  enjoin  the  collection  of  any  tax  in  excess  of  the  balance 
alleged  due  cannot  be  maintained  without  tendering  and  bringing  into 
court  the  tax  admitted  to  be  due.     (Bridges  v.  Hurlburt,  262.) 

Taxation — Collection— Payment  by  Worthless  ChAck — ^BesciflsLon. 

2.  The  sheriff  is  not  authorized  to  collect  less  than  the  one-half  of 
the  tax  due,  and  where  land  owners'  agent  delivered  owners'  checks, 
together  with  his  own,  in  payment  of  tax  due,  the  sheriff,  upon  find- 
ing agent's  check  worthless,  could  rescind  the  transaction,  recover  the 
receipt,  and  return  the  part  paid  to  the  agent.  (Bridges  ▼.  Hurlbuit, 
262.) 


Tender  of  Tax  Admitted  to  be  Doe. 
See  Taxatioui  1. 


Cutting  and  Bemoval  of  Timber. 

See  Trespass,  5. 


Time— Notice— ExduBlon  of  First  Day. 

1.  Under  Section  531,  L.  0.  L.,  excluding  the  first  day  in  computa- 
tion of  time  for  publication  of  legal  notice,  and  Laws  of  1917,  page 
754,  section  19,  requiring  at  least  15  days'  notlee,  posting  on  Getober 


Index.  769 

14tli  of  notiees  of  bond  eleetion  to  be  held  October  29th  held  in- 
BufEeient.     (Gard  v;  Peck,  S3.) 

See  Ineurance,  1-4. 

Time  of  Filing  Cost  BUL 
See  GoBtBy  1. 

Time  for  Perf oimanee. 

See  Exchange  of  Property,  1. 

Time  to  Test  Xaegality  of  Irrigatioii  District. 
See  Waters  and  WatercourseB,  !• 


Beenred  by  AdTone  Possessioii. 

See  Adyerse  PosBesBion,  1. 
See  Ejectment,  1. 

Title  of  Kortgagee  in  Personal  Propertj. 

See  Chattel  Mortgages,  1. 

Prior  Powesaion  at  Bvidence  of  Title. 
See  TroBpasB,  8. 


Trespass  — Treble    Damages  —  Pleading    and    Proof  —  "Waifolly*'^- 
"Knowingly.** 

1.  Under  Sections  346,  347,  It.  O.  L.,  allowing  treble  damages 
against  a  trespasser  cutting  timber  on  the  land  of  another,  with  pro- 
vision for  single  damages  only  if  on  trial  it  appears  the  trespass  was 
committed  casually  or  involuntarily,  or  with  probable  cause  to  believe 
the  land  was  trespasser's,  to  justify  treble  damages  plaintiff  must 
plead  antf  prove  that  the  acts  were  committed  "willfully,"  which  in 
such  connection  is  synonymous  with  ''knowingly."  (Siuslaw  Timber  Co. 
V.  BusseU  6.) 

Trespass— Action  for  Mesne  Profits — Option  of  Plalntiir. 

2.  In  action  to  recover  mesne  profits,  plaintiff  owner  of  premises 
at  his  option  may  recover  value  of  crops  grown  by  trespasser,  if  they 
exceed  rental  value,  or  may  recover  value  of  rents  and  profits  con- 
verted by  trespasser.     (Irwin  v.  McElroy,  232.) 

Trespass-^onvexBloa  of  Bents  and  Profits  of  Land— Prior  PosMSsion 
— ^Evidence  of  Title. 

8.  Prior  possession  is  itself  some  evidence  of  title  to  land,  in  an 
action  for  conversion  of  its  use,  rents,  and  profits,  against  a  wrong- 
doer claiming  no  title.     (Irwin  v.  McElroy,  232.) 

Trespass  —  Oonviersion  of  Bents  and  Profits  —  Occupation  of  ImdA  by 
Defendant — ^Snificiency  of  Evidence. 

4.    In  action  for  conversion  of  rents  and  profits  of  farm,  for  con- 
version of    mowing-machine^  etc.,  evidence    held  sufficient  to  sustain 
01  Or.— 49 
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finding  Iftnd  was  occupied  bj  defendant  daring  yean  in  qnestioiiu 
(Irwin  y.  McElroj,  232.) 

Tre^pasfr— Cutting  and  Bemoral  of  Timber— Snfllciency  of  Evidence. 

5.  In  action  for  conyersion  of  rents  and  profits  of  farm,  for  dam- 
ages from  cutting  and  removal  of  timber,  etc.,  evidence  in  relation  to 
<*.utting  of  timber  by  defendant  held  sufficient  to  sustain  finding  for 
plaintiff.     (Irwin  v.  McElroy,  232.) 

Treapaw— Pennlssive  Orowth  of  Weeds— ^Becorery. 

6.  Owner  of  farm  Tield  not  entitled  to  recover  against  wrongful 
occupant  for  injuries  caused  by  growth  of  noxious  weeds;  trespass 
complained  of  not  being  positive,  like  cutting  of  timber,  but  permis- 
sive only.     (Irwin  v.  McElroy,  232.) 

Treepan— Becovery  for  Failure  to  <7at. Weeds. 

7.  Owner  of  farm,  having  sued  its  wrongful  occupant  in  trespass 
only,  should  not  be  permitted  to  recover  because  defendant  did  not  cat 
down  or  remove  noxious  weeds.    (Irwin  ▼.  McElroy,  232.) 

TBIAL. 

Trial— Motion  for  Directed  Verdict— -Demurer  to  Evidence— Admis- 
fllon. 

1.  Motion  for  directed  verdict  is  equivalent  to  demurrer  to  evi- 
dence, admitting  truth  of  evidence  given  by  party  against  whom  ver- 
dict is  asked,  also  inferences  and  conclusions  reasonably  deducible 
from  it.     (Sherman,  Clay  k  Co.  v.  Buffum  &  Pendleton,  352.) 

Trial — ^InstructlonB— €onBtractlon  of  Charge  as  a  Whole. 

2.  That  an  instruction  failed  to  refer  to  the  necessity  of  proof 
that  the  alleged  negligence  was  the  proximate  cause  of  the  injury, 
or  that  plaintifif  must  recover  on  the  acts  of  negligence  alleged,  was 
immaterial,  where  the  court  correctly  instructed  the  jary  on  those 
points  elsewhere  in  the  charge.     (Suey  v.  Benson  Hotel  Co.,  395.) 

Trial — ^Instmctlons  Already  Given. 

3.  No  error  was  committed  in  refusing  to  give  instructions  as  to 
plaintiff's  contributory  negligence,  where  a  part  of  the  charge  given 
covered  the  same  ground.     (Suey  v.  Benson  Hotel  Co.,  395.) 

Trial — ^Instmctlona. 

4.  An  instruction  covered  by  an  instruction  already  given  may 
be  refused.     (Burdick  v.  Tum-a-Lum  Lumber  Co.,  417.) 

Trial — ^InBtmctlons — ^Borden  of  Proof. 

5.  In  replevin,  an  instruction  that,  if  the  property  involved  was 
in  the  rightful  possession  of  defendant  at  the  time  of  its  sale  to 
plaintiff  by  his  predecessor  in  interest,  then  plaintiff  cannot  recover, 
was  erroneous,  as  it  cast  the  burden  of  proof  upon  the  defendant. 
(Burdick  v.  Tum-a-Lum  Lumber  Co.,  417.) 
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Trial — Instrnctlons — Conformity  to  Pleadings. 

6.  Where,  in  replevin,  defendant's  answer  contained  no  allegation 
of  general  or  special  ownership,  a  requested  instruction  as  to  defend- 
ant's rights  as  a  conditional  vendor  was  properly  refused.  (Burdick 
V.  Tum-a-Lum  Lumber  Co.,  417.) 

Trial— Verdicts— General  and  Special — Statutory  Definition. 

7.  A  "general  verdict,"  defined  by  Section  152,  L.  O.  L.,  pro- 
nounces generally  on  the  issues,  either  for  plaintifif  or  for  defendant; 
a  "special  verdict,"  likewise  defined,  finds  the  facts  only,  leaving  the 
judgment  to  the  eoort.     (Turner  v.  Cyrus,  462.) 

Trial— Findings  Xfj  Conrt  in  Jnry-waiYed  Case — ^Precision  and  Par- 
ticularity—"Special  Verdict.'* 

8.  The  findings  made  by  the  judge,  when  deciding  an  action  where- 
in the  parties  have  waived  their  right  to  a  jury,  are  in  the  nature 
of  a  "special  verdict,"  and  must  find  the  facts  with  the  same  degree 
of  precision  and  particularity  required  of  a  jury  when  rendering  a 
special  verdict.     (Turner  v.  Cyrus,  462.) 

Trlal^Spedal  Verdict — Cliaracterlstlcs. 

9.  A  special  verdict  must  find  all  the  facts  essential  for  a  judg- 
ment, should  state  ultimate  and  constitutive  rather  than  evidentiary 
facts,  should  find  them  expressly  and  specifically,  not  generally  and 
impliedly,  and  the  findings  must  be  certain,  and  cannot  be  added  to 
by  intendment  or  extrinsic  facts.     (Turner  v.  Cyrus,  462.) 

Trial — Special  Verdict — ^Disposition  of  Issues. 

10.  Though  a  special  verdict  must  pass  upon  and  dispose  of  all  the 
material  issues,  it  is  sufiicient  if  the  court  finds  on  an  issue  which 
ultimately  determines  and  necessarily  supports  the  judgment  ren- 
dered, 80  that  other  issues  become  immaterial.  (Turner  v.  Gyrus, 
462.) 

Trial — Jury-waived  Case — ^Findings  by  Conrt— Soi&ciency  to  Sustain 
Judgment. 

11.  Findings  by  the  court,  in  a  jury-waived  case,  that  the  issues 
were  with  plaintiff,  and  the  allegations  of  his  complaint  true,  were 
merely  the  equivalent  of  a  general  verdict,  and  not  a  decision  stating 
the  facts  founds  as  required  by  Section  158,  L.  0.  L.,  to  sustain  judg- 
ment for  plaintiff.     (Turner  v.  Cyrus,  462.) 

Trial — Jury-waived  Case— Duty  of  Court  to  Make  Finding. 

12.  It  was  the  absolute  duty  of  the  trial  court  to  make  findings 
of  fact  on  all  the  material  issues  presented  by  the  pleadings,  and 
neither  party  was  required  to  request  the  court  to  make  such  findings. 
(Turner  v.  Cyrus,  462.) 


Ttial  —  Passengers — Street  Ballways— Daty  of  Care— Instructions — 
Province  of  Jury. 

13.  In  action  against  a  street  railway,  it  was  not  error  to  refuse 
to  instruct  that  degree  of  absolute  care  which  a  motorman  owes  a 
child  about  to  board  his  car  is  "far  greater"  than  that  due  an  adult, 
it  a>ways  bein?  for  jury  to  determine  degree  in  any  particular  ease. 
(Lawrence  v.  Portland  By.  L.  &  P.  Co.,  559.) 
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Trial— InstractioiiB—IsnMB. 

14.  In  action  by  a  passenger  injured  while  boarding  a  slowly 
moving  street-ear,  where  all  evidence  showed  that  defendant  slowed 
down  its  car  for  purpose  of  receiving  plaintiff  as  a  passenger,  it  was 
error  to  instruct  that  no  negligence  could  be  imputed  to  defendant 
merely  because  it  did  not  stop  its  car  at  regular  stopping  place. 
(Lawrence  v.  Portland  By.  L.  &  P.  Co.,  559.) 

Trial— Ixurtrnctloiia — ^Bequests— AppUcabllity  to  Jbbom. 

15.  No  claim  being  made  by  plaintiff  for  commissions  on  account  of 
orders  taken  by  it,  but  the  only  claim  being  by  defendant  for  dam- 
ages because  they  were  not  delivered  to  it  to  illl,  there  was  no  error 
in  refusing  defendant's  requested  instruction  that  plaintiff  was  not 
entitled  to  commissions  thereon,  and  giving,  instead,  one  merely  as  to 
defendant's  right  to  damages.  (Hodson-Feenanghty  Go.  ▼•  Goaat 
Culvert  &  Flume  Co.,  630.) 

Txlal — InBtrnctioiis. 

16.  Error  cannot  be  based  npon  the  refusal  of  an  instraetion,  unless 
the  whole  instruction  as  applied  to  the  case  is  ffood  law  and  accurately 
stated.     (Samchuck  v.  Insurance  Co.  of  North  America^  692.) 

Oodefendant  m  Witneia. 
Bee  Criminal  Lew,  2. 

TBOVEB  AND  OONVEBSION. 

Trovor   and  Oonvenlon  —  Bight  of  Action  —  Nature  and   Scope  of 
Bemedy. 

1.  To  maintain  an  action  of  trover  and  conversion,  there  must  have 
been  unlawful  assumption  of  dominion  over  the  chattel  by  defendant, 
in  defiance  of  plaintiff's  rights  or  a  withholding  of  possession  from 
the  plaintiff,  under  a  claim  of  right  or  title  inconsistent  with  that 
of  plaintiff.     (Hart  v.  Oregon  Laundry  Co.,  324.) 

Acts  Constituting  ConTersion. 
See  Chattel  Mortgages^  2,  3. 

TBX7BT8. 

Ttnsts— Management  of  Estate— 4ehiit  for  Authority— SniBclency  of 
Evldeince. 

1.  In  trustee's  action  under  Laws  of  1917,  page  303,  Section  1,  for 
authority  to  sell,  mortgage,  improve,  or  lease  property,  evidence  held 
to  show  that  it  was  for  the  best  interests  of  the  beneficiaries  to  have 
a  portion  of  land  sold  and  to  empower  trustees  to  mortgage,  lease,  and 
improve  other  portions  of  the  property.     (Lee  v.  Albro,  211.) 

Trosts— Preservation  of  Property— Statute. 

2.  Laws  of  1917,  page  303,  Section  1,  providing  that  a  court  of 
equity  may  empower  trustees  to  sell,  mortgage,  improve,  lease,  or 
otherwise  deal  in  property,  contemplates  that  expectant  interests  shall 
be  carefully  safeguarded  and  that  the  corpus  of  the  estate  shall  be 
kept  intact  until  termination  of  trust;  the  only  change  permissible 
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being  in  the  form  of  the  property  for  the  purpose  of  eonserving  the 
principal.     (Lee  v.  Albro,  211.) 

Tnuts— Management— Salt  for  Avthortty— Service  on  Unknown  Per- 
soub — Constltntional  and  Statutory  Provlsloiia. 

3.  Laws  of  1917,  page  303,  Section  1,  providing  how  unknown  per- 
Bone  may  be  made  parties  defendants  to  trustee's  proceedings  for 
authority  to  sell,  improve  or  otherwise  deal  in  real  estate,  and  declar* 
ing  that  such  unknown  person  shall  be  bound  by  the  decree,  is  con- 
stitutional.    (Lee  V.  Albro,  211.) 

Tnurta—Management  of  Estate—Beal  Estate— Proceedings  for  An- 
tbocity-- Action  In  Bern. 

4.  Trustee's  action  for  authority  to  sell,  improve,  lease  and  other- 
wise deal  in  real  estate  under  Laws  of  1917,  page  303,  Section  1,  as 
respects  the  procedure  provided  and  the  constructive  service  of  notice 
by  publication  upon  nonresident  defendants,  unknown  parties  and  un- 
known heirs,  is  to  be  classed  with  actions  m  rmk  (Lee  v.  Albro, 
211.) 

Tmsts— Bealty  Held  In  Name  of  Partner — ^Interests  of  Partnenhl]K 

5.  Where  title  to  realty  acquired  by  or  for  a  partnership  is  taken 
in  the  name  of  one  of  the  partners,  there  is  a  resulting  trust  in 
favor  of  the  partnership  which  may  be  established  by  parol  evidence, 
so  that  the  land  may  be  charged  with  the  interest  of  the  partnership. 
(Merchant  v.  Smith-Powers  Logging  Ck).,  442.) 

See  Perpetuities,  1. 
See  Wills,  6,  6. 

UinTED  STATES  STATUTEa 

See  Table  in  Front  of  this  Volume. 

VABIAKOa 

See  Attorney  and  Client,  2-4. 

VENDOB  AEB  PX7B0HASEE. 

Vendor  and  Pnrdiaser— Land  Contract — ^Default. 

1.  Where  payments  were  made  out  of  time  with  the  acquiescence 
and  approval  of  vendors,  there  would  be  no  default  until  after  rea- 
sonable notice  by  vendors  to  vendees  that  in  the  future  strict  per- 
formance as  to  time  and  amount  of  payments  would  be  required. 
(Hawkins  v.  Bodgers,  483.) 

Vendor  and  Purchaser— Land  Contract — ^Default — Conditions  Prece- 
dent. 

2.  Where  a  land  contract  provides  that  plaintiff  is  to  furnish  an 
abstract,  to  be  delivered  contemporaneously  with  full  payment  of 
the  purchase  price,  vendors  cannot  be  put  in  default  by  the  pur- 
chasers for  failing  to  furnish  a  sufficient  abstract  until  full  payment 
of  the  purchase  priee  is  tendered.    (Hawkins  t.  Bodgers,  483.) 
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Vendor    aad    Purchaser — Consideratioin  —  Modiiication  of  Written 
Agreement. 

3.  A  verbal  agreement  by  the  parties  to  a  written  land  eontraet 
for  the  suspension  of  payments  by  purchasers  until  a  certain  road  had 
been  vacated  did  not  modify  the  written  agreement^  in  the  absence 
of  consideration.     (Hawkins  v.  Bodgers,  483.) 

Vendor  and  Purchaser — ^Land  Contracts— fiesdssion— Evidence. 

4.  In  a  snit  etrietly  to  foreclose  a  land  contract,  where  the  de- 
fense of  rescission  was  interposed,  evidence  held  not  to  show  a  meet- 
ing of  the  minds  of  the  parties  as  to  the  rescission.  (Hawkins  T. 
Bodgers,  483.) 

Vendor  and  Purchaser— Land  Contracts— Default. 

6.  In  a  suit  strictly  to  foreclose  a  land  contract,  providing  for 
payment  within  five  years  and  for  delivery  of  an  abstract  showing 
marketable  title,  the  vendors  were  not  in  default,  merely  because 
they  had  no  title  to  a  strip  of  land^  included,  where  the  five  years 
provided  for  in  the  contract  had  not  expired,  notwithstanding  that 
purchasers  had  exercised  their  option  to  offer  payment  before  that 
time.     (Hawkins  v.  Bodgers,  483.) 

Vendor  and  Pnrchasez^— Land  Contracts— Poredosnre — ^Allowance  f^ 
Improvements. 

0.  Where  vendees  under  a  land  contract  have  erected  improve- 
ments, the  vendor  on  foreclosure  of  the  contract  may  either  take 
back  the  land  upon  payment  for  improvements,  or  he  may  allow  the 
property  to  be  sold,  in  which  case  the  proceeds  should  be  first  applied 
to  pay  what  is  due  vendor,  and  the  balance  paid  vendee.  (Hawkins 
V.  Bodgers,  483.) 

Vendor  aad  Pnrdiaser— Deficiency  in  Quantity  of  Land— Pleading. 

7.  Where  a  complaint  gave  legal  description  of  lands  bought  and 
alleged  that  tract  did  not  contain  .86  acres  as  a^eed,  and  by  8im|>le 
mathematical  computation  the  area  as  described  m  the  complaint  dis- 
closed an  area  of  .86  of  an  acre,  the  complaint  did  not  state  a  cause 
of  action  for  a  recoveiy  <m  account  of  a  deficiency.  (Chaples  v. 
Allen,  556.) 

VENUB. 

Application  for  Change  of  Venue. 
8ee  Criminal  Law,  1* 

VEBDICT. 

Bee  Appeal  and  Error,  14. 

Vezdlct  on  Conflicting  Evidence. 
See  Appeal  and  Error,  9. 

Bni&ciency  of  Complaint  After  Verdlck 

See  Pleading,  L 
See  Trial,  1. 

General  and  Special  Verdict* 
See  Trial,  7-10. 
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VESTED  INTEBESTft. 
Bee  ConBtitutional  Law,  1. 

WAIVE& 

See  Principal  and  Surety,  3. 
See  Sales,  4. 

WATERS  AND  WATEBOOT7B8BB. 

Waters  and  Waterconxses— Irrlgatton  Distxiet— Legality  of  Organise 
tloii — Proceedings  to  Test — Time. 

1.  Under  Laws  of  1917,  page  773,  Section  41,  directors  of  an  irrl- 
gation  district  had  authority  to  petition  for  judicial  determination 
of  legality  of  its  organisation,  and  legality  of  issue  and  sale  of  bonds, 
after  expiration  of  30  days  from  time  action  was  taken  by  County 

.  Court   organizing  district,  or  after*  proceedings   for   sale   of  bonds. 
(Oard  V.  Peck,  33.) 

Waters  and  Watercourses — ^Irrigation  Districts-Election — OaoYaas. 

2.  County  Court's  canvass  of  votes  at  election  on  question  of  or* 
ganization  of  irrigation  district  held  not  erroneous  or  informal,  there 
also  having  been  no  error  or  informality  in  declaring  result.  (Gard 
V.  Peck,  33.) 

Waters  and  Watercoursei    Irrigation  District — Orgaolsatioii— Valid- 
ity—Determination. 

3.  Improvement  company  incorporated  un^er  Laws  of  1911,  page 
256,  held  not  to  have  sufficiently  complied  with  Sections  5,  7  and  10, 
as  amended  by  Laws  of  1917,  page  132,  section  3,  of  Incorporation 
Act,  to  give  it  standing  as  protestant  in  proceedings  by  directors  of 
irrigation  district  to  test  legality  of  organization  of  district,  or  right 
to  make  objections  to  inclusion  of  its  lands  within  district.  (Gkird 
V.  Peck,  33.) 

'   Waten  and  Watercourses— rrrlgatlon  District— Lands  Included. 

4.  For  lands  to  be  excluded  from  irrigation  district  because  de- 
scribed in  articles  of  incorporation  of  improvement  company  filed 
pursuant  to  Laws  of  1911,  page  256,  it  must  be  shown  that  notice  of 
improvement  of  such  lands,  provided  for  in  Section  5,  has  been  exe- 
cuted and  recorded,  or  that  some  provision  has  been  made  so  that 
lands  can  be  irrigated  or  are  entitled  to  be  irrigated.  (Gard  v. 
Peck,  33.) 

Waters  and  Watercovrses— Irrigation— Snlf  by  Water  Users'  Awoda- 
tlon — Oomplalntk 

5.  Demurrer  to  complaint  of  water  users'  association  seeking  to 
foreclose  lien  said  to  have  been  given  in  connection  with  subscription 
to  its  capital  stock  held  properly  sustained,  where  nothing  was  stated 
respecting  powers  or  purposes  of  plaintiff  company  indicating  it  had 
authority  ^to  maintain  suit.  (Klamath  Water  Users'  Assn.  v.  Mar- 
tin, 53.) 

Waters  and  Wateiconrsaa— Irrigation  — Complaint  by  Water  Users' 
Association  to  Foreclose  Lien— Demurrer. 

6.  Complaint  of  water  users'  association  seeking  to  foreclose  lien 
said  to  have  been  given  in  connection  with  subscription  to  its  capital 
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stock,  one  allegation  being  that  payment  was  to  consist  in  applying 
to  the  United  States  government  for  water  rights,  and  paying  to 
the  United  States  the  rates  demanded  for  such  privileges,  Md  de- 
murrable as  410 1  showing  that  any  privity  existed  between  general 
government  and  plaintiff.  (Klamath  Water  Users'  Assn.  T.  Martin, 
53.) 

Waters  and  Watereounes — Suit  Xfj  Water  Usen'  AssocUtion-^Com- 
plaint — Denratrer. 

7.  Complaint  of  water  users'  association,  to  foreclose  lien  said  to 
have  been  given  in  connection  with  subscription  to  its  capital  stock, 
which  did  not  allege  subscriber  was  owner  of  land  involved  so  as  to 
be  authorized  to  impress  lien  upon  it,  and  did  not  aver  successors  in 
title,  if  he  had  any,  took  with  notice  of  alleged  encumbrance,  though 
averring  subscription  was  acknowledged  to  entitle  it  to  record,  held 
demurrable.     (Klamath  Water  Users'  Assn.  v.  Martin,  63.) 

Waters  amd  WaterconiMB  —  Snbflcrlptloii  to  Stock  of  Wator  Vwea^ 
Assodatloii — ^Blglit  to  Becord. 

8.  Subscription  by  land  owner  to  capital  stock  of  water  users'  asso- 
ciation, making  assessments  lien  on  land,  held  not  instrument  entitled 
to  record  so  as  to  import  notice  to  purchasers  of  land,  though  its 
execution  was  acknowledged.  (Klamath  Water  Users'  Assn.  v. 
Martin,  53.) 

Waters  and  Waterconnos — Sabsczlption  to  Stock  of  Watsr  Uafin* 
Association — Becord. 

9.  Record  of  subscription  to  capital  stock  of  water  users'  associa- 
tion in  certain  book  of  mortgages  did  not  impart  constructive  notice 
of  lien  arising  under  subscription  to  anyone  interested  in  the  land, 
where  the  instrument-  was  not  entitled  to  record.  (Klamath  Water 
Users'  Assn.  v.  Martin,  53. 

Waters  and  Watercourses — Irrigation — Ovwllow— Injunction. 

10.  The  draining  of  excess  irrigation  waters  into  drainage  ditch 
against  owner's  wish  and  command  will  be  enjoined,  though  owner  has 
suffered  no  irreparable  damage  by  reason  thereof.  (Boulevard  Drain- 
age System  v.  Gordon,  240.) 

Waters  and  Watercourses — ^I>it<die0— Drainage — ^Pleading. 

11.  In  a  suit  to  enjoin  defendants  from  using  a  drainage  ditch,  in 
which  plaintiff  pleaded  ownership  of  an  artificial  waterway  and  de- 
fendants pleaded  a  natural  waterway,  and  neither  claimed  the  two 
identical,  defendants  under  their  denial  could  show  they  did  not  do  the 
acts  alleged,  but,  if  they  claimed  any  right  to  use  of  plaintiff's  ditch, 
they  should  have  pleaded  it.  (Boulevard  Drainage  System  y.  Gordon, 
240.) 

WEEDS. 

See  Noxious  Weeds. 

WILLS. 

Wills— Execution  of  WUU  by  Husband  and  Wlfo — Sofflciency  of  Evi- 
dence. 

1.  In  suit  against  testator's  son  by  his  daughter  claiming  under 
mutual  wills  executed  by  testator  and  his  wife^  evidence  held  to  ahow 
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that  both  testator  and  his  wife  executed  their  respeetive  wills  at  the 
same  time  and  in  the  same  manner.     (Stevens  ▼.  MjerSi  114.) 

Willa— Mntnal  WillB— OonstmctioiL 

2.  First  clause  of  identical  wills  executed  hj  husband  and  wife  held 
^  absolute  devise  of  all  property  from  testator  or  testatrix  to   survivor 

of  them,  third  clause  showing  purpose  of  both  that  when  both  should 
die  their  son  and  daughter  should  have  all  of  property  of  both. 
(Stevens  v.  Myers,  114.) 

Wills — Mataal    WU1»— Executloii    Pmsoant    to    Agreement — Accept- 
ance  of  BeqnsBt— Bffoct. 

3.  Where  testator  and  wife  executed  mutual  wills  of  identical  im- 
port, leaving  all  property  to  eacli  other,  wills  showing  purpose  that 
when  both  should  die  son  and  daughter  should  have  all  property,  and 
being  executed  pursuant  to  agreement  and  supported  by  consideration, 
testator  who  survived  wife  and  took  her  property,  could  not  disinherit 
daughter  and  leave  practically  whole  estate  to  his  son.  (Stevens  y. 
Myers,  114.) 

WlUs—Miitual  WU1»— Snfflciency  of  Erldence. 

4.  In  suit  against  son  by  daughter  claiming  under  mutual  wills  of 
testator  and  wife,  evidence  held  sufficient  to  show  agreement  between 
testator  and  wife,  supported  by  valid  consideration,  to  make  such  mutual 
wills,  which  indicated  children  as  ultimate  beneficiaries.  (Stevens 
V.  Myers,  114.) 

Wills— Partial  Intostacy— Distxibotlon  of  Oorpus  of  Trust  Estate. 

5.  Where  will  created  trust  witb  contingent  remainder  to  testa- 
tor's grandchildren  or  to  testator's  brothers  and  sisters  and  their  issue 
in  the  event  there  are  no  grandchildren  living  at  the  expiration  of  the 
trust,  the  corpus  of  the  estate  upon  termination  of  trust,  if  there  are 
no  grandchildren  or  brothers  and  sisters,  or  issue  of  brothers  or  sisters, 
will  go  to  testator's  heirs  as  in  case  of  intestacy.  (Lee  v.  Albro, 
211.) 

Wills — Contingent  Remainder— Trnsta. 

6.  Where  will  created  a  trust  with  remainder  to  grandchildren  or, 
if  no  grandchildren,  to  testator's  brothers  and  sisters  or  their  issue, 
the  interest  of  the  grandchildren  was  a  primary  contingent  remainder, 
and  that  of  the  brothers  and  sisters  a  secondary  contingent  re- 
mainder; such  remainders  being  only  expectancies  and  not  estates. 
(Lee  V.  Albro,  211.)    ' 

See  Executors  and  Administrators,  3. 

WITNE68E& 

Witnesses— OroflB-examination. 

1.  A  plaintiff,  on  cross-examination  of  defendant's  witnesses,  !s 
not  for  the  purpose  of  making  out  his  own  case,  entitled  to  ask  ques- 
tions concerning  a  subject  not  referred  to  in  the  direct  examination 
of  the  witness.     (Lawrence  v.  Portland  By.  L.  &  P.  Co.,  559.) 

Witnesses— X^roes-examination—Bepetition. 

2.  Where,  on  cross-examination,  witness  had  already  been  asked 
and  had  fully  answered  same  question  twice,  it  was  not  error  for  coort 
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to  sustain  objection  to  its  repetition.     (Lawrenee  ▼.  Portland  By.  L. 
ft  P.  Co.,  569.) 

Codefendant  as  Witness  Wh«re  Separate  Trials  are  Granted. 
See  Criminal  Law,  2. 

WOBDS  AKB  FHBASE8. 

Words  and  Plirases— '"Liquidated  Claims.'* 

1.  An  aecount  is  not  liquidated,  even  if  it  appears  that  sometbing 
is  due,  unless  it  appears  how  much  is  due,  and  when  it  is  admitted  that 
one  of  two  specific  sums  is  due,  but  there  is  a  general  dispute  as  to 
which  is  the  proper  amount,  is  regarded  as  unliquidated.  (See  Sanborn- 
C?utting  Co.  V.  Butler,  619.) 

"Acceptance" — See  Hunt  v.  Security  State  Bank,  362. 
"Accretion" — See  Hanson  v.  Thornton,  585. 
''Authorized  and  empowered" — See  Berridge  ▼.  Nickell,  51.    v 
"Check" — See  Hunt  v.  Security  State  Bank,  362. 
"County" — See  Mackenzie  v.  Douglas  County,  375. 
"Custom" — See  Liawrence  v.  Portland  By.  L.  &  P.  Co.,  559. 
"Employee" — See  Shields  v.  W.  R.  Grace  ft  Co.,  187. 
"General  verdict" —  See  Turner  v.  Cyrus,  462. 
"Imperceptible" — See  Hanson  v.  Thornton,  585. 
"Injuries  to  property" — See  Irwin  v.  McElroy,  232. 
"Knowingly" — See  Siuslaw  Timber  Co.  v.  Bussell,  6. 
"Liquidated  claims" — See  Sanborn-Cutting  Co.  v.  Butler,  619. 
"Payment" — See  Hunt  v.  Security  State  Bank,  362. 
"Payment"— See  The  Home  v.  Selling,  428. 
"Beliction" — See  Hanson  v.  Thornton,  585. 
"Bents,  issues  and  profits" — See  Smith  v.  Howell,  279. 
"Biparian  rights" — See  Hanson  v.  Thornton,  585. 

Special  verdicts" — See  Turner  v.  Cyrus,  462. 

Vice-principal"— See  Shields  v.  W.  B.  Grace  ft  Co.,  187. 
"Willfully"— 6ee  Siuslaw  Timber  Co.  v.  Bussell,  6 

WOBK  AND  LABOB. 

gnfllciency  of  Oomplaint  After  Verdict. 

See  Pleading,  1. 

WBTT  OF  BEVIEW. 

See  Certiorari,  1,  2. 


It 


